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Bbuoe  V.  Edwabds. 

[1  Stbwabt,  11.] 

Honci  TO  Sub  Pbzhcipal  given  by  a  snrety  on  a  promiasory  note  to  the  holder, 
■ad  failure  to  sue  nntH  the  uiBolrency  of  the  principal,  ia  a  good  defense 
to  an  action  of  debt  against  the  snrety,  though  the  notice  be  not  in 
'Writing. 

DsBT  by  Edwards  against  Bruce  on  a  promisBory  note  made 
by  the  latter  and  Manley.  Plea,  notice  to  Edwards  to  sue 
Hanley,  and  neglect  of  Edwards  so  to  do  until  Manley  became 
insolTent.  Bruce  signed  the  note  as  surety.  Edwards  replied 
that  the  notice  to  sue  was  not  in  writing.  Demurrer  and  joinder. 
Demurrer  overruled.    Bruce  then  prosecuted  this  writ  of  error. 

Coaller,  for  the  plaintiff  in  error. 

Matfin^  contra. 

By  Courts  Tatlob,  J.  There  is  no  instance  in  which  the  law 
does  not  look  favorably  on  the  situation  of  securities,  and  ex- 
tend to  them  eveiy  assistance  to  secure  the  payment  of  the 
debt  by  the  principal.  So  strict  has  been  the  construction  in 
favor  of  this  class  of  debtors,  that  any  material  alteration  of 
the  contract,  without  the  express  consent  of  the  security,  ter- 
minates his  responsibility.  In  this  case  no  injury  could  have 
resulted  to  the  holder  of  the  instrument  by  proceeding,  upon 
receiving  notice  to  sue  the  principal,  for  he  might  have  sued 
the  security  also  at  the  same  time.  To  say  that  the  security 
should  always  pay  the  debt  and  resort  to  the  principal  for  his 

indemnity,  would  often,  without  sufficient  reason,  lay  on  him 
AM.  Dxo.  Vol..  xvni-  3 
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a  burden  too  hard  to  be  boroe.     The  case  in  13  Johns.    174 
[Pain  V.  Packard,  7  Am.  Dec.  369],  clearly  supports  the  plea, 
and  tends  to  confirm  the  opinion  of  the  court  that  it  is  good  at 
common  law.     As  to  the  statute,  its  title  shows  that  it  ^was 
enacted  "for  the  relief  of  securities;"  a  construction  whicli 
would  give  it  the  opposite  effect  surely  would  not  be  correct. 
It  is  believed,  however,  that  the  statute  and  the  principle  at 
common  law  are  distinct  in  their  effects.     To  make  a  plea  of 
this  nature  available  at  common  law  it  is  necessary  to  aver  and 
prove  that  the  principal  has  become  insolvent  after  notice  given 
to  sue  him,  and  that  the  means  of  recovering  the  debt  of  him 
have  been  lost  by  the  negligence  of  the  plaintiff.  By  the  statute, 
it  is  only  necessary  to  aver  that  notice  in  writing  was  giyen,  and 
that  the  plaintiff  did  not  use  due  diligence.    The  statute  is 
cumulative. 

It  was  insisted  in  the  argument  that  to  authorize  such  a  plea 
as  this,  it  must  appear,  on  the  face  of  the  note,  that  the  de- 
fendant was  security.  But  no  good  reason  can  be  perceived  for 
his  not  beiDg  permitted  to  aver  and  prove  this  fact  as  anj 
other;  such  proof  does  not  contradict,  or  in  any  way  affect,  the 
obligatory  force  of  the  instrument. 

Let  the  judgment  be  reversed  and  the  cause  be  remanded. 

Failubb  to  Sue  Fhinoipal  aitkb  Nonoi  Givxn:  See  Pain  v.  PaekaH^ 
7  Am.  Deo.  869,  and  note. 


BxTMPASS  t;.  Webb. 

[1  SXKWAXT,  19.] 

Whkbi  thx  I>EnENX>Airr  Offebxd  ak  Answer  in  chancery  in  evidence,  and 
read  a  part  of  it  and  of  the  exhibits,  oonaenting  that  the  plaintiff  might 
read  the  whole,  the  latter  may,  at  any  stage  of  his  argument,  refer  to^ 
and  read  any  or  all  of  the  answer  and  exhibits. 

A  PARiinEB  MAT  SuB  AT  Law,  a  copartner,  for  the  excess  contribnted  over 
and  above  his  proportion  of  the  joint  stock. 

AssuHPsrr  for  money  had  and  received,  brought  by  Webb 
against  Bumpass.  Plea,  the  general  issue;  verdict  and  judg- 
ment for  the  plaintiff.  On  the  trial  Bumpass  offered  in  evi- 
dence Webb's  answer  and  exhibits  in  a  suit  in  chancery,  prose- 
cuted by  Bumpass  against  Webb  and  another,  and  read  a  part 
thereof,  consenting,  at  the  same  time,  that  plaiu tiff's  counsel 
might  read  the  whole.  Plaintiff's  counsel  did  not  read  any 
portion  of  the  answer  until  his  closing  argument  to  the  jury, 
when  he  read  the  residue  of  the  answer  and  exhibits.     This 
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readiog  was  objected  to  by  Bumpass,  but  was  permitted. 
From  this  answer  it  appeared  that  Bumpass  aud  Webb  were 
partners  in  regard  to  the  transaction,  the  subject-matter  of  this 
action;  thereupon  defendant's  counsel  moved  the  court  to 
InBtruct  the  jury  that  if -they  believed  that  the  plaintiff  and 
defendant  had  purchased  the  land  in  partnership,  then  the 
plaintiif  could  not  iu  this  action  recover  of  the  defendant  the 
excess  paid  by  him,  above  the  payment  made  by  the  defendant. 
This  instruction  was  not  given.  Defendant  excepted,  and  took 
this  writ  of  error. 

Shoriridge  and  Ellis,  for  the  plaintiff. 

Coalier,  conira. 

By  Court,  Crenshaw,  J.  The  defendant  introduced  the 
answer  and  exhibits  as  evidence,  assenting  that  the  plaintiff 
might  have  the  entire  benefit  of  them.  The  whole  of  them  was 
then  before  the  jury,  and  either  party,  at  any  stage  of  the  argu- 
ment, had  a  right  to  refer  to,  and  to  read  all  or  any  part  of  them. 

Though  a  partner  cannot  maintain  an  action  at  law  against 
his  copartner,  on  a  transaction  concerning  the  copartnenship,  he^ 
may  maintain  such  action  for  the  excess  which  he  has  contributed 
over  and  above  his  proportion  of  the  joint  stock. 

If  the  contract  was  that  each  party  should  contribute  equally 
to  the  purchase  of  the  land,  and  the  plaintiff  in  the  action  con- 
tributed more  than  his  part,  the  excess  was  money  paid  and 
advanced  to  the  defendant's  use,  and  recoverable  in  an  action 
at  law. 

Let  the  judgment  be  affirmed. 

Gatlb,  J.,  not  sitting. 

AcnoHS  BgrwjKii  PABTHXRa—See  Courm  v.  PHneet  12  Am*  Deo.  649; 
and  note. 


Weight  v.  Ttjbneb. 

(1  Stxwaxt,  29.] 

Banaa  CoHTBAcr. — A  oontnct  to  serve  for  three  months  at  an  a^^reed  salary 
per  month,  is  entire,  and  if  the  service  is  left  befoce  the  expiration  of 
the  three  months  no  recovery  can  be  had. 

Afpbal.     The  opinion  states  the  case. 

McKinley,  Hopkins  and  Urquhart,  for  the  plaintiflF,  cited  4 
Bos.  &  P.  351. 

Kelly  and  Sulchinsan,  contra. 


86  Bbown  v.  Adams.  [Alabama, 

By  Court,  Cbenshaw,  J.  This  was  an  appeal  from  a  ma^s- 
trate's  judgment.  In  the  circuit  court,  as  appears  by  the  bill 
of  exceptions,  Wright,  the  plaintiff,  proved  that  under  a  con- 
tract to  serve  the  defendant  three  months,  at  ten  dollars  a 
month,  he  had  served  defendant  about  one  month  and  eight 
days,  and  then,  against  defendant's  consent,  left  his  service; 
that  when  he  left  defendant's  service  he  offered  to  give  him  a 
due  bill  for  his  wages  for  the  time  he  served.  The  circuit  court 
gave  judgment  for  the  defendant,  and  Wright  now  assigns  this 
as  error. 

The  contract  was  entire.  As  the  plaintiff  left  the  defendant's 
service  without  his  consent,  he  is  not  entitled  to  recover  even 
for  the  time  he  had  served.  The  offer  to  give  a  due  bill  is  to 
be  considered  as  an  offer  on  the  part  of  the  defendant  to  pur- 
chase his  peace,  and  thereby  get  rid  of  a  dispute  with,  perhaps, 
a  troublesome  man,  and  not  as  an  assumpsit  or  acknowledg- 
ment of  any  debt. 

Let  the  judgment  be  afi&rmed. 

In  thb  notb  to  MeMiUan  v.  VanderUp,  7  Am*  D0O.  902,  oaaet  npon  the 
entirety  of  contracts  of  service  are  collected. 


Bbown  v.  Adahb. 

[1  Stkwabt,  61.] 

▲  Pboiosx  to  Indeicnifv  Another  for  any  loas,  if  he  will  act  as  surety  on  a 

third  person's  bond,  is  binding.    But  such  promise  must  be  in  writing. 
Such  Promiss  Need  not  be  Averred  to  be  in  writing;  it  is  sufficient  if 

the  writing  be  produced  on  the  triaL 
In  Declaring  on  Contracts,  the  Eule  is,  if  the  contract  would  be  good 

at  common  law,  the  declaration  need  not  state  that  it  was  in  writing; 

but  where  the  duty  or  liability  is  created  by  statute,  and  also  required 

to  be  in  writing,  then  the  declaration  must  aver  that  the  contract  was  in 

writing. 
A  SumciENT  CoNsmERATiON  is  essential  to  the  Talidity  of  a  contract  in 

writing  under  the  statute  of  frauds. 

Assumpsit  containing  five  counts  brought  by  Brown  against 
Adams.  The  first  count  charged  that,  in  consideration  that  the 
plaintiff  would,  at  the  defendant's  request,  become  surety  on  a 
certain  sheriff's  bond,  the  defendant  promised  to  save  Brown 
harmless  from  all  liability  he  might  incur  by  reason  thereof; 
that  he  did  become  surety,  and  was  thereby  compelled  to  pay 
certain  sums  of  money.  The  second  count  was  substantially 
the  same,  alleging  that  the  plaintiff  had  entered  into  said  bond, 
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etc.,  confidiDg  Id  the  honesty  of  defendant,  and  that  in  con- 
sideration thereof  defendant  did  undertake  to  see  to  the  man- 
a^ment  of  the  sheriffalty,  and  save  him  harmless,  etc.  The 
other  counts  were  the  common  money  counts.  Demurrer  to 
the  first  and  second  counts,  and  general  issue  pleaded  as  to  the 
others.    Demurrer  sustained;  judgment  for  the  defendant. 

Bugbee^  for  the  plaintiff  in  error. 

Peck,  centra. 

By  Court,  Cbsnshaw,  J.  The  declaration  contains  the  com- 
mon money  counts,  on  which  issue  was  taken  to  the  jury,  and 
it  does  not  appear  that  this  issue  was  ever  disposed  of,  but  by 
an  arrangement  between  the  counsel,  the  second  assignment  of 
error  was  abandoned.  The  inquiry  at  present,  then,  is  whether 
the  first  and  second  counts  are  sufficient.  The  promise  to  in- 
demnify the  plaintiff  against  the  acts  of  the  sheriff,  was  clearly 
the  promise  to  answer  for  the  default  or  miscarriage  of  a  third 
person,  and  by  the  statute  of  frauds  and  perjuries  ought  to  be 
in  writing.  But  the  position  contended  for  against  the  suffi- 
ciency of  the  declaration  is  that  it  contains  no  averment  that 
the  promise  was  in  writing.  The  distinction  recognized  by  the 
authorities  is,  that  where  the  contract  would  be  good  at  com- 
mon law,  before  the  passage  of  the  statute,  it  is  not  necessary 
to  aver  in  the  declaration  that  it  was  in  writing;  but  where  the 
duty  or  liability  is  created  by  statute,  and  also  required  to  be 
in  writing,  then  it  must  be  averred  in  the  declaration  that  the 
promise  was  in  writing.  In  the  present  case  the  contract,  if 
supported  by  a  sufficient  consideration,  was  good  at  common 
law  before  the  enactment  of  the  statute,  and  though  the  statute 
requires  such  a  contract  to  be  in  writing,  yet  by  the  above 
rule  this  fact  need  not  be  averred  in  the  declaration,  but  would 
be  matter  of  evidence  on  the  trial. 

The  next  question  is,  that  supposing  the  contract  to  have 
been  written,  is  it  essential  to  its  validity  that  it  should  be  sup- 
ported by  a  sufficient  consideration?  The  opinion  of  Chief 
Baron  Skinner,  in  the  case  of  Bann  v.  Hughes,^  delivered  before 
the  house  of  lords  on  a  writ  of  error,  and  in  which  he  had  the 
concurrence  of  the  twelve  judges  of  England,  is  high  authority 
for  the  decision  of  this  question,  and  whose  reasons  are  so  ex- 
cellent that  I  think  they  should  be  adopted  withoiit  comment. 
The  principle  is  there  settled  that  the  statute  of  frauds  never 
intended  to  make  a  contract  valid,  which,  was  not  so  at  common 

1.  7  T.  R.  860,  note. 
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law;  that  though  the  coutract  be  in  writing,  yet  it  is  nudum 
pactum,  and  void,  unless  the  declaration  shows  that  it  was  on  a 
good  and  sufficient  consideration.     The  same  rule  of  construc- 
tion has  been  adopted  by  the  courts  of  New  York,  and  other 
American  decisions;  ard  in  this  respect  our  own  statute  bears 
an  analogy  so  strong  to  the*  English  statute  that  I  am  con- 
strained to  give  it  the  same  construction.    Is,  then,  the  consid- 
eration set  forth  in  the  declaration  sufficient  to  support  the  con- 
tract ?    In  Gomyns  on  Contracts,  it  is  said  that  if  the  plaintiff 
be  prejudiced  by  reason  of  a  promise  or  undertaking  passings 
from  the  defendant  to  him,  this  is  a  sufficient  consideration  to 
support  the  promise,  and  that  it  is  not  materia]  whether  the  de- 
fendant is  to  be  benefited  or  not,  if  in  consequence  of  bis  prom- 
ise the  plaintiff  was  induced  to  do  an  act  by  which  he  has  been 
damnified,  the  promise  is  valid  if  reduced  to  writing.     The  case 
at  bar  comes  clearly  within  these  principles.     The  declaration 
alleges  that  the  defendant  promised  the  plaintiff,  if  he  would 
become  security  to  the  sheriff,  he  would  answer  for  any  dam* 
ages  he  luight  sustain  by  reason  of  such  securityship,  and  that 
confiding  in  this  promise,  the  plaintiff  did  become  security;  by 
reason  of  which  he  hath  sustained  damage  to  a  certain  amount. 
The  court  are,  therefore,  of  opinion  that  the  first  and  second 
counts  of  the  declaration  are  sufficient,  and  that  the  judgment 
of  the  circuit  court  must  be  reversed.    But  because  the  action 
is  purely  in  damages,  the  cause  must  be  remanded  for  farther 
proceedings  in  the  court  below. 


Drauohan  v.  Toueegkbbsb  Bank. 

[1  BzBWiaT,  e6.] 
Ih  Rxhduuno  Judokent  nunc  pro  tunc,  the  court  oan  not  resort  to  any 
evidence  to  show  what  the  jndgment  Bhonld  he,  other  than  that  famkliod 
by  the  record. 

Wbit  of  error.    The  opinion  states  the  case. 

Parsons,  for  the  plaintiff. 

Mlchcocky  contra. 

By  Court,  Lipscomb,  0.  J.  In  this  case,  a  notice  to  James  H. 
Draughan,  Peter  Randon,  and  Daniel  Bandon,  that  the  bank 
would  move  for  judgment  against  them,  and  the  proper  cer- 
tificate of  the  president,  seem  to  have  been  entered  on  the  rec- 
ord of  the  circuit  court  for  Washington  county,  at  the  April  term. 
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1821.     There  is  notliing  to  sbow  that  the  notice  was  served,  and 
the  entry  of  the  judgment  is  in  these  words:  *'  Same  judgment 
against  James  H.  Draughan  and  the  other  defendants,  for  six 
.  hundred  and  twenty-five  dollars,  with  interest  from  the  twenty- 
ninth  day  of  December,  1820."    In  the  transcript,  the  clerk 
states  that  this  judgment  is  referred  for  form  to  a  judgment  en- 
tered at  the  same  term  in  a  different  suit,  on  behalf  of  the  bank' 
against  other  defendants,  and  gives  a  copy  of  the  judgment  in 
that  case,  which  seems  to  be  formal  and  sufficient.     At  April 
term,  1825,  after  the  return  of  an  alias  sci,  fa.  to  revive  the  judg- 
menty  and  an  order  thereon  for  execution,  judgment  nunc  pro 
tunc  was  entered  against  James  H.  Draughan,  and  Peter  and 
David  Bandon.     That  the  circuit  court  had  power  to  enter  such 
judgment  if  the  record  showed  sufficient  data,  will  not  be  ques- 
tioned, but  no  aid  in  determining  what  judgment  should  have 
been  rendered  in  this  case  could  properly  have  been  derived 
from  the  case  to  which  the  clerk  referred,  which  was  in  a  differ- 
ent suit  between  distinct  parties.     In  rendering  the  judgment 
nunc  pro  iunCy  the  circuit  court  should  not  have  resorted  to  any 
eyidence  to  show  what  that  judgment  should  be,  other  than  was 
furnished  by  the  record. 
The  judgment  must  be  reversed. 


HuNTSViLLE  Bank  v.  Hill. 

[1  SrawAST,  901.] 

Ov  THB  Bond  aw  ▲  Bai^k  Cashier,  conditioned  that  he  shall,  with  fidelity 
and  to  the  best  of  his  skiU,  etc.,  conduut  himself  in  said  office,  "  safely 
and  secarely  keeping  all  moneys  deposited  in  etc.,  refunding  and  paying 
over  the  same  when  properly  required,"  the  sureties  are  not  liable  for  loss 
by  robhery. 

Plba  that  the  Casuder  was  Bobbed,  should  set  out  the  place  and  circum- 
stances  of  the  robbery. 

Debt  against  the  sureties  on  their  bond,  in  the  penalty  of  seventy 
thousand  dollars,  conditioned  "  that,  whereas  the  said  William 
O.  Hill  hath  been  appointed  to  the  office  of  cashier  of  the  said 
bank,  now,  if  the  said  William  O.  Hill  Bhall,  with  fidelity,  punc- 
tuality, and  attention,  to  the  best  of  his  skill,  judgment,  and  abil- 
ity, conduct  himself  in  his  said  office  well  and  truly,  discharg- 
ing all  its  duties,  executing  the  orders  of  the  directors  of  said 
bank,  safely  and  securely  keeping  all  moneys  deposited  in  his 
hands,  refunding  and  paying  over  the  same  when  properly  re- 
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quired,  renderiDg,  when  called  ou  for  full  and  perfect  exhibits  oi 
the  state  of  the  bank,  the  amount  of  specie  and  bills  on  hancl, 
the  amount  of  depositors  and  debts  due,  the  amount  anddenom* 
inations  of  its  netes  issued  and  in  circulation,  keeping  his  clct 
counts  with  the  bank  in  a  clear  and  satisfactory  manner,  in  reg'u- 
lar  series  and  well-bound  books  (to  be  provided  by  the  banjk)^ 
subject  at  all  times  to  the  inspection  of  the  directors;  and  per- 
forming promptly  and  faithfully  all  and  singular  the  duties,  acts 
and  things  required  of  him  in  virtue  of  his  office,  the  act  of  incor* 
poration,  the  rules,  regulations,  and  by-laws,  made,  or  to  be  made; 
making  no  embezzlements  of  moneys  due  to  or  from  the  said  bank; 
renewing  his  obligation,  andgivingsuch  additional  securities  from 
time  to  time  as  the  said  president  and  directors  may  deem  fit  to 
require,"  etc.,  "  then,"  etc.     The  declaration  averred  that  the 
cashier  had  refused  and  failed  to  pay  over  the  sum  of  twenty-six 
thousand  four  hundred  and  thirty  dollars  and  thirty-two  cents, 
deposited  in  his  hands,  as  cashier,  and  that  he  had  embezzled 
the  same. 

Plea,  that  defendant.  Hill,  had  truly  kept  and  performed  all 
the  conditions  of  the  bond,  etc.,  safely,  securing  and  keeping  all 
moneys  deposited  in  his  hands,  and  paying  over  the  same  when 
requested,  except  the  twenty-six  thousand  four  hundred  and 
thirty  dollars  and  thirty-two  cents,  of  which  sum  Hill  was  vio- 
lently robbed  while  in  the  discharge  of  his  duties,  by  persons 
unknown  to  the  defendants.  Same  matter  averred  in  answer  to 
the  different  charges  in  the  declaration.  Neither  of  the  pleas 
averred  the  circumstances  or  place  of  the  alleged  robbery.  De- 
murrer and  joinder  to  all  the  pleas. 

Demurrer  overruled  and  judgment  for  defendants. 

Hopkins  and  McKinley^  for  the  plaintiffs  in  error.  The  obli- 
gation to  safely  keep  and  refund  the  moneys  of  the  bank  is  un- 
qualified: 10  Johns.  27;  1  Saund.  216,  n.  2;  Go.  Lit  206;  1  Esp. 
Dig.  20.  The  time  and  place  of  the  alleged  robbery  are  not 
averred,  nor  that  it  was  committed  without  the  cashier's  con- 
sent. 

Tkomlon  and  Clay,  contra. 

By  Court,  Gatle,  J.  The  merits  of  this  controversy  seem  to 
rest  on  the  construction  of  the  condition  of  the  bond.  The 
law  of  bailment  arising  on  the  implied  contract  of  innkeepers 
and  common  carriers  can  throw  no  light  on  the  extent  of  the 
obligation  imposed  by  this  contract.  The  parties  here  have 
made  the  contract  for  themselves,  and  must  be  bound  according 
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to  tbeir  intention  appearing  on  the  face  of  the  instniment^  and 
not  according  to  the  principles  of  a  contract  implied  by  law. 
It  is  a  reasonable  and  well-established  rale  of  construction  that 
the  restrictive  words  in  the  first  of  several  covenants,  having 
the  same  object,  shall  be  extended  to  all  the  covenants,  al- 
though distinct.     But  an  examination  of  the  condition  of  this 
bond  will  render  it  apparent  that  what  in  the  arguments  have 
been  called  absolute  and  distinct  undertakings,  following  the 
first  general  condition  of  the  bond,  are  nothing  more  than  spe- 
cifications explaining  the  duties  of  the  cashier,  and  stating  al- 
most all  of  them  particularly.     These  specifications  of  duty, 
taken  collectively,  amount  to  no  more  than  the  general  condi- 
tion first  stated,  ''well  and  truly  discharging  all  its  duties," 
and  at  the  conclusion  of  the  condition  we  find  a  repetition  of 
the  same  matter,  showing  the  intention  of  the  parties  through- 
out, in  the  words  "performing,  promptly  and  faithfully,  all 
and  singular,  the  duties,  acts,  and  things  required  of  him  in 
virtue  of  his  office,"  etc.     To  this  condition  or  covenant  it  can 
not  be  denied  that  the  restrictive  words  at  the  commencement 
must  apply,  and  y^t  this  condition  is  here  stated  as  absolutely 
and  distinctly  as  the  preceding  condition  for  safely  and  securely 
keeping  all  moneys  deposited.     What  did  the  parties  intend 
by  the  condition  "  well  and  truly  performing  all  its  duties  ?'* 
Certainly  the  duties  which  they  themselves  immediately  after- 
wards specified  as  appertaining  to  the  office.     If  the  restrictive 
words  be  rejected  from  this  enumeration  of  duties,  the  leading 
and  most  comprehensive  covenant  would  be  controlled,  and  in- 
deed destroyed,  by  the  ftubsequent  less  important  ones,  and  we 
should  have  to  conclude  that  the  parties  intended  nothing  by 
its  insertion. 

The  form  of  expression  by  which  these  specifications  are  con- 
nected with  the  first  general  condition,  as  by  the  participles, 
"  executing,  keeping,  paying,"  etc.,  is  immaterial,  if  it  appear 
that  these  special  matters  amount  to  nothing  more  than  what 
was  included  in  the  general  condition.  But  here  they  are  so 
connected  by  this  form  of  expression,  and  the  words  enumerat- 
ing particular  duties  can  not,  according  to  any  grammatical 
construction,  convey  a  distinct  meaning,  unless  taken  in  con- 
nection with  those  which  first  express  the  general  condition. 
Leave  out  those  words,  and  how  will  the  condition  of  the  bond 
read  ?  "  Now  if  the  said  William  G.  Hill  shall  well  and  truly, 
discharging  all  its  duties,  executing  the  orders  of  the  directors 
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of  said  bank,  safely  and  securely  keeping,"  etc.     To  omit  tliem 
'would  make  the  whole  matter  quite  unmeaning. 

It  is  evident  from  the  very  nature  of  the  language  that  it  "waa 
not  the  intention  of  the  parties  to  apply  all  the  restrictions  to 
each  particular  duty,  but  that  they  are  to  be  applied  respec<>- 
ively  to  each,  as  from  its  nature  it  may  be  susceptible  of  tbe 
qualification  mentioned.     Thus,  if  any  one  undertake  that  witli 
fidelity,  and  to  the  best  of  his  skill  and  ability,  he  will  keep 
and  pay  over  money,  ability  is  applied  to  the  keeping,  and 
fidelity  to  paying  over.     This  mode  in  the  structure  of  sentences 
is  used  by  the  best  writers,  and  promotes  facility  and  concise- 
ness  in  writing  and  speaking. 

On  the  other  branch  of  the  argument,  the  court  have  had  na 
difficulty  in  coming  to  the  conclusion  that  the  pleas  are  defect- 
ive in  not  setting  out  the  place  and  circumstances  of  the  rob- 
bery, so  as  to  show  that  Hill  was  acting  in  the  discharge  of  his 
duty  as  cashier  when  it  was  committed.  The  judgment  must 
be  reversed,  and  the  cause  be  remanded,  for  the  purpose  of 
giving  the  defendants  an  opportunity  of  amending  their  plea. 

Whtcb,  J.,  not  sitting. 


Gillespie  v.  Dew. 

[1  Stswabt.  339.] 

Ohb  HAToro  Tftlb  mat  Maintain  Trespass,  for  cutting  timber,  wittioat 
aotnal  poeseasion,  no  one  being  in  the  actnal  poeseasion. 

Trespass  for  breaking  and  entering  plaintiff's  close^  and  for 
cutting  and  carrying  away  timber.  General  issue  pleaded. 
Verdict  and  judgment  for  the  defendant.  It  appeared  on  the 
trial  that  the  plaintiff  was  the  owner  of  the  land,  living  twenty 
miles  distant  therefrom,  and  that  no  one  was  in  the  actual  pos- 
session when  the  timber  was  cut.  That  defendant  did  enter, 
and  cut  and  carry  away  timber  was  proved.  The  circuit  court 
charged  that,  unless  the  plaintiff  was  in  the  actual  possession  of 
the  land,  either  by  himself  or  by  an  agent,  they  should  find  for 
the  defendants.  The  plaintiff  excepted  and  here  assigned  this 
matter  as  error. 

Pickens  and  Collier,  for  the  plaintiff  in  error,  cited  11  Johns. 
385,  500;  12  Id.  184;  8  Id.  432;  4  Day,  306;  2  Hayw.  402;  1 
Ch.  PL  133,  note;  2  Car.  Law  B.  39. 
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B,  iJ.  B,  Baylor^  contra. 

Bj  Court,  White,  J.  The  charge  was  in  accordance  with  the 
English  authorities,  and  with  the  decisions  in  some  of  the  states 
of  the  Union.  But  in  North  Carolina,  New  York  and  Connecticut 
it  has  been  held  that,  where  there  is  no  adverse  possession,  he 
who  has  title,  though  he  has  never  been  in  actual  possession, 
may  maintaiu  the  action  of  trespass. 

The  situation  of  our  country  requires  this  modification  of  the 
English  doctrine.  In  England,  almost  all  the  lands  are  occu- 
pied, but  here,  the  proprietor  often  lives  at  a  great  distance  from 
some  of  his  lands,  which  are  not  occupied  by  tenants,  and  unless 
they  can  maintain  this  action,  they  must  be  denied  an  important 
remedy  for  injuries  to  their  property.  Their  right  to  this  remedy 
is  sustained  by  the  strong  argument  of  convenience,  and  by  the 
respectable  authorities  referred  to  by  the  counsel  for  plaintiff. 

We  are  of  opinion  that,  where  there  is  no  adverse  possession, 
the  title  draws  with  it  constructive  possession,  so  as  to  sustain 
the  action  of  trespass.  Let  the  judgment  be  reversed,  and  the 
cause  be  remanded. 

Oatlx,  J.,  not  sitting. 


McJiMSEY  V.  TbAYEBSE. 

kwoM  SUBMISSION  ow  ALL  DEMANDS  in  controversy,  between  the  pftrties  to 
-arbitrators,  and  a  final  award,  one  of  the  parties  can  not  be  relieved  as 
to  a  claim  which  he  forgot  to  lay  before  the  arbitrators. 

BnJL  in  equity.    The  opinion  states  the  case. 

Beene,  for  the  plaintiff  in  error. 

Oordoriy  contra. 

By  Court,  Wmrs,  J.  The  bill  of  McJimsey  states  that  he  and 
the  defendant.  Traverse,  having  been  partners  in  trade,  and 
wishing  finally  to  settle  the  accounts  between  them,  referred 
the  settlement  to  the  award  and  determination  of  three  arbitra- 
tors; that  the  arbitrators  made  an  award;  that  the  complainant 
entirely  forgot  to  lay  before  them  a  claim  for  four  hundred  and 
forty  dollars,  which  he  had  paid  to  one  Browning  for  the  use  of 
the  firm.  The  bill  prays  for  a  decree  for  the  money  so  paid, 
and  for  general  relief. 


4A  MoJdcsey  v.  Tbayebsb.  [Alabama^ 

Traverse,  by  his  answer,  admits  the  partnership,  and  the  8ul>- 
mission  and  the  award;  that  after  the  award,  complainant  tol<l 
him  that  he  had  paid  this  sum  of  money  to  Browning,  and  that 
he  had  not  laid  his  claim  therefor  before  the  arbitrators.  The 
defendant  denies  that  he  acknowledged  the  claim  and  all  knoii^l- 
edge  of  it,  but  from  what  complainant  told  him,  and  resists  the 
application  for  relief. 

It  appears  that  mutual  bonds  of  submission  were  given,  the 
conditions  of  which  were  as  comprehensive  as  words  could  make 
them,  submitting  all  matters  in  difference,  and  all  demands, 
suits,  claims,  etc. 

It  will  be  unnecessary  to  notice  the  testimony  taken  in  the 
case,  as  it  has  no  bearing  on  the  point  on  which  our  decision 
will  be  made. 

The  circuit  court  dismissed  the  bill,  and  we  are  now  required 
to  examine  if  there  was  error  in  this. 

We  are  of  opinion  that  after  a  submission  of  all  demands  of 
the  parties  against  each  other,  and  an  award  thereon,  the  award 
is  a  conclusive  bar  to  an  action  for  any  demand  subsisting  at 
the  time  of  the  submission  and  award,  though  the  demand  for 
which  the  action  is  brought  was  by  mistake  omitted  to  be  laid 
before  the  arbitrators,  and  was  not  considered  or  decided  on  by 
them.  The  case  of  Wheeler  v.  Van  Howlen,  12  Johns.  311,*  is  a 
decision  of  high  authority,  precisely  on  this  point.  Between 
that  case  and  this  we  can  discover  no  shade  of  difference  in 
principle.  There  the  same  authorities  were  relied  on  as  have 
been  relied  on  here,  for  the  plaintiff  in  error,  and  were  shown 
by  the  court  to  be  widely  different  in  the  principles  they  sus- 
tain, from  that  on  which  relief  was  prayed  for,  in  this  case  and 
in  that.  The  case  referred  to  is  so  decisive,  that  we  deem  it 
unnecessary  to  refer  to  any  other.  We  believe  that  none  con- 
flicting with  it  in  principle  can  be  found. 

It  is  the  unanimous  opinion  of  the  court,  that  the  judgment 
be  affirmed. 

Cbsnshaw,  J.,  not  sitting. 

1.    WJueler  T.  Vcm  Bm4m,  13  Johns.  811. 
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COMEGTS  V.   Cox, 

[1  Stkwabt,  302.] 
SUBBTDB   ON  A  BOND  TOR  WlUT  OF  ErROB  ABB  DlSCHABOZD  by  the  prio* 

cipal*B  agreeing  with  the  adverse  party,  without  their  consent,  that  the 
jadgment  may  be  affirmed,  and  that  he  will  deliver  indorsed  bills  for  the 
amount,  payable  in  installments,  and  that  no  execution  shall  be  levied, 
except  on  non-payment  of  the  bills. 

Wbtt  of  error.     The  opinion  states  the  case. 

By  Court,  Crenshaw,  J.    Comegys  &  Pershouse,  at  September 
ierm,   1821,  of  Madison  circuit  court,  recovered  a  judgment 
against  Gamer.    He  took  a,  writ  of  error  on  the  twenty-fifth  of 
January,  1823,  and  gave  the  present  defendants  as  his  securi- 
ties  in-  the  bond  for  the  writ  of  error,  and  the  judgment  was 
affirmed  at  the  June  term,  1823,  of  this  court.     To  e^ scire /aciaa 
on  this  bond,  they  pleaded  in  bar  that  after  they  had  become 
securities,  and  without  their  knowledge  or  consent,  the  plaint- 
i£E9  and  Garner,  on  the  thirtieth  of  May,  1823,  agreed  that  the 
judgment  should  be  affirmed  by  the  supreme  court;  that  by  the 
tenth  of  August  ensuing,  he  should  draw  and  deliver  to  the 
agent  of  the  plaintiffs  bills  indorsed  by  Cox  &  Harris,  and  pay- 
able in  the  years  1825  and  1826,  for  the  amount  of  the  judg- 
ment, and  that  no  execution  should  be  levied  on  Garner's 
property,  nor  process  issue  against  Cox  &  Harris,  but  in  the 
event  of  the  non-payment  of  the  bills.     To  this  plea  the  plaint- 
iffs demurred.     The  circuit  court  gave  judgment  for  the  defend- 
ants, and  the  plaintiffs  thereon  prosecute  this  writ  of  error. 

We  are  of  opinion  that  the  plaintiffs,  by  postponing  the  levy 
of  execution  tiU  the  tenth  of  August,  a  day  beyond  the  time  at 
which,  by  the  course  of  proceedings  of  the  court,  the  execution 
could  have  been  issued  and  levied,  suspended  their  remedy 
against  Gamer,  and  thereby  destroyed  the  liability  of  his  se- 
curities. During  this  time  of  suspension  he  may  have  become 
insolvent,  or  may  have  placed  his  property  out  of  the  reach  of 
the  law.  Any  new  contract  between  the  principal  debtor  and 
the  creditor,  extending  the  time  of  payment  or  suspending  the 
remedy,  without  the  knowledge  and  consent  of  the  security, 
operates  as  a  legal  discharge  of  the  security. 

It  is  not  necessary,  in  this  case,  to  decide  whether  the  agree- 
ment that  the  judgment  should  be  affirmed,  destroyed  the  lia- 
bility of  the  securities.     We  are  strongly  inclined  to  think  that 
it  did  not. 
It  has  been  suggested  that  the  judgment  here  ought  not 
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dually  to  deter miue  the  cause,  but  that  it  should  be  remand e<] 
to  the  circuit  court.     We  cau  see  no  object  in  remanding,  uu- 
less  it  be  to  give  the  plaintiffs  an  opportunity  of  replying  to  tlie 
plea  in  bar.     To  effect  this,  they  should  have  asked  leave  in  tbo 
court  below,  when  the  judgment  was  given  on  the  demurrer. 
In  neglecting  to  do  so,  they  have  waived  the  right,  and  it  would 
be  singular  if  we  were  to  affirm  the  judgment  and  remand  the 
cause  for  this  purpose.     It  is  the  unanimous  opinion  of  tho 
court  that  the  judgment  be  affirmed. 

LiPsooiCB,  0.  J.,  not  sitting. 


The  State  v.  Beokwith. 

ri  Btbwakt,  818.] 

Ak  Ini>ictmbi«t  Should  Lat  the  Day  when  the  offense  was  committed. 
Ir  THB  Datb  be  Laid  in  Blank,  bo  that  it  does  not  appear  whether  the 

offense  was  barred  by  the  statute  of  limitations  or  not,  the  judgment 

will  be  reversed. 

Iin>iCTM£NT  for  an  assault,  and  for  an  assault  with  an  intent 
to  commit  murder.  The  offense  was  laid  to  have  been  com- 
mitted **  on  the day  of ,  in  the  year  1826."    Verdict 

and  sentence  against  the  defendant.  Motion  made  in  arrest  of 
judgment,  on  the  ground  that  there  was  no  day  laid  in  the  in- 
dictment, was  overruled,  but  reserved  for  the  consideration  of 
this  court. 

CouUety  for  the  defendent.  An  indictment  must  be  certain: 
8  Jacob's  Law  Diet.  406;  more  so  than  civil  proceedings:  Id. 
408;  2  Hawk.  c.  25;  the  offense  must  be  laid  to  have  been 
committed  on  aday  certain :  2  Hawk.  c.  25,  sec.  82,  c.  23,  sec.  91; 
3  Bac.  Abr.  561;  2  Burr's  Trial,  446;  2  Hawk.  336,  37,  614;  2 
Hayw.  352;  McNally,  498,  499. 

By  Court,  Saffold,  J.  The  omission  to  state  vrith  certainty 
the  time  of  the  commission  of  the  offense,  is  one  of  Che  causes 
assigned  for  error. 

In  the  language  of  a  man  confessedly  great:  **  It  is  laid  down 
as  an  undoubted  principle  in  all  the  books  that  treat  of  this  mat- 
ter, that  no  indictment  whatever  can  be  good,  without  precisely 
showing  a  certain  year  and  day  of  the  material  facts  alleged  in 
it:"  3  Bac.  Abr.  561.  It  is  also  held  by  most  or  all  the  ancient 
crown  lawyers,  that  the  time  of  the  commission  of  offenses 
is,  in  the  general,  necessary  to  be  stated  in  the  indictment,  and 
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especially  where  the  time  for  the  prosecution  is  limited  by 
statute.  This  is  required,  in  order  that  it  may  appear  from  the 
indictment,  that  the  offense  is  within  the  limits.  This  reason 
iwonld  apply  with  full  force  to  the  present  case.  A  late  statute 
provides,  that  for  assaults  and  battery,  the  indictment  shall  be 
preferred,  or  at  least  the  party  recognized  within  six  months 
of  the  time  committed,  else  the  prosecntiou  shall  be  barred.  If 
the  first  count  in  the  indictment  would  not  be  affected  by  this 
statute,  the  second  certainly  would,  and  the  limitation  for  the 
first,  by  a  former  statute,  can  not  exceed  one  year.  And  with- 
out here  deciding  whether  a  legal  bar  to  one  count  in  an  indict- 
ment would  equally  affect  the  whole,  the  consideration  alone 
that  it  does  not  appear  from  the  record,  but  that  the  one  count 
may  have  been  barred,  is  sufficient  to  establish  the  materiality 
of  the  time.  The  indictment  was  found  in  October,  1826;  it 
charged  the  offense  within  the  same  year;  it  may  have  been  ex- 
ceeding six  months  anterior  to  the  commencement  of  the  prose- 
cution, and  vet  within  the  year.  One  entire  year  could  not 
have  elapsed,  but  the  doctrine  is,  that  whenever  the  time  is  in 
any  way  material,  it  must  be  averred.  The  indictment  will  be 
vitiated  by  a  repugnancy  as  to  time,  as  where  more  than  one 
date  is  necessary  in  the  description  of  an  offense;  and  they  are 
stated  with  such  inconsistency  that  they  cannot  be  reconciled; 
the  same  where  an  impossible  date  is  laid,  as  the  thirtieth  of 
Febraaiyy  or  the  thirty-first  of  April,  though  the  intention  ap- 
pear manifest.  Though  an  averment  of  time  is  required,  it  is 
not  necessary  that  the  proof  should  correspond  strictly  with  it. 
The  offense  may  be  proven  to  have  been  committed  at  any  time 
anterior  to  the  day  laid  vrithin  the  limitation  of  the  prosecution. 
Whether  between  the  time  as  averred  and  the  finding  the  indict- 
ment, is  not  now  a  question:    1  Chit.  Cr.  L.  184-5. 

With  respect  to  the  second  assignment,  which  is  '*  that  the 
indictment  does  not  charge  the  assault  to  have  been  committed 
with  intent  to  murder,"  little  is  necessary  to  be  said,  as  the 
former  is  decisive  of  the  ca»A  Tf  {»  T»At  p^maivad  b-^w^ver, 
that  this  indicnnent  vanes  materially  from  correct  precedai^^^ 

Let  the  judgment  below  be  reversed. 
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Brandon  v.  Huntsville  Bank. 

[1  Stswabt,  330.] 

Om  a  Dekubreb  to  Evidenge,  the  court,  in  its  discretion,  may  compel  the 
party  to  join  in  demurrer,  or  to  abandon  his  evidence. 

Possession  by  the  Finder  of  a  Lost  Article  is  sufficient  to  entitle  him  to 
maintain  trover  against  any  one  who  converts  it,  except  the  owner. 

Possession  of  a  Slave  who  Finbs  a  Chattel,  is  the  possession  of  his  mas- 
ter. 

Tboyeb  for  the  value  of  bank  notes  found  by  plaintiffs'  slave, 
and  taken  from  the  slave  and  deposited  in  the  bank  of  the  de- 
fendants. The  notes  were  notes  of  the  bank;  but  there  was  no 
evidence  of  right  of  property  in  the  bank.  Other  facts  appear 
from  the  opinion.  The  plaintiffs  introduced  evidence  in  sup- 
port of  his  case,  to  which  evidence  the  defendants  demurred. 
The  court  required  the  plaintiffs  to  join  in  demurrer,  and  gave 
judgment  for  the  defendants.  The  plaintiffs  prosecuted  this 
writ  of  error. 

McClung  and  Kelly ^  for  the  plaintiffs  in  error. 

Hopkins,  contra. 

Saffold,  J.  This  was  an  action  of  trover  to  recover  two 
thousand  one  hundred  and  ninety  dollars,  in  notes,  of  the 
Huntsville  Bank.  The  parties  proceeded  to  trial  on  the  gen- 
eral issue.  The  trial  was  wrested  from  the  juiy  by  a  demurrer 
to  evidence  on  the  part  of  the  defendants,  which  demurrer  the 
circuit  court  sustained,  the  plaintiffs  having  refused  to  join  in  it 
until  required  by  the  court  to  do  so. 

It  is  assigned  for  error,  1.  That  the  court  compelled  the 
plaintiffs  to  join  in  the  demurrer  to  evidence;  2.  That  the  court 
sustained  the  demurrer,  and  gave  judgment  iFor  the  defendants. 

Evidence  was  introduced  only  on  the  part  of  the  plaintiffs, 
and  which,  though  of  the  grade  of  parol,  was  not  of  a  circum- 
stantial, but  positive  nature.  Under  such  circumstances,  I  am 
of  opinion  that  according  to  well-established  principles  •f  com- 
mon law  practice,  the  defendants  had  a  right  to  demur  to  the 
evidence.  Had  the  evidence  been  of  an  uncertain  or  indeter- 
minate nature,  leaving  the  facts  to  be  inferred  from  circum- 
stances, the  propriety  of  compelling  the  party  to  join  in  demur- 
rer would  have  been  more  questionable.  But  the  authority  to 
demur  to  evidence  is  founded  ou  the  supposition  that  uo  injury 
can  result  to  the  adverse  party;  that  the  consequence  of  with- 
drawing the  issue  of  facts  from  the  jury,  and  referring  the  en- 
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tire  case  to  the  court,  is  an  admission  by  the  party  demurring 
of  all  facts  which  the  evidence  offered  conduces  to  prove,  or 
'which  the  juiy  could  be  authorized  to  infer  from  it:  2  Esp.  N. 
P.  684-5. 

But  it  is  contended  that  tbe  statute  which  denies  to  either 
jMurty  the  benefit  of  more  than  two  new  trials  in  any  case^ 
should  have  the  effect  to  vary  the  common  law  practice  in  this 
respect.  The  practice  of  demurring  to  evidence  in  proper  cases 
often  tends  to  promote  convenience  and  dispatch  in  the  admin- 
istration of  justice,  and  to  preserve  more  distinctly  the  bound- 
aries of  right  from  prejudice,  or  the  influence  of  extraneous  cir- 
camstances.  For,  should  we  presume  the  courts  are  no  less  liable 
to  prepossessions  than  juries,  yet  the  decisions  of  the  courts  are 
sabject  to  revision  in  the  appellate  jurisdictions,  which  can  not 
be  had  on  jury  determinations.  Before  so  material  a  right  should 
be  abolished,  I  think  we  should  require  express  legislation  to 
to  that  effect,  and  that  it  can  not  be  done  by  implication  from 
tbe  statute  alluded  to.  That  statute  can  only  have  the  effect 
to  preclude  decisions  by  the  court,  in  cases  of  conflicting  or 
doubtful  and  indeterminate  evidence.  In  such  cases,  where  the 
chief  difficulty  rests  on  the  ascertainment  of  facts,  there  is  great 
propriety  in  leaving  the  determination  as  the  law  has  done,  with 
tbe  jury,  under  the  instruction  of  the  court  as  to  the  law. 

On  tbe  second  point,  respecting  the  decision  of  the  court  on 
the  demurrer,  the  substance  of  the  evidence  is  found  to  be  that 
a  negro  boy,  the  property  of  the  plaintiffs,  found  the  money, 
consisting  of  notes  on  the  Huntsville  Bank,  to  the  amount  men- 
tionedy  showed  the  same  to  persons  near  him  at  the  time,  one 
of  whom  received  the  money^  carried  the  same  and  deposited  it 
in  the  said  bank  as  money  found  in  the  way  mentioned,  and 
took  from  the  cashier  a  list  of  the  amounts  and  denominations 
of  the  notes;  that  on  the  next  day  the  same  person  demanded 
the  money  of  the  cashier,  who  refused  to  deliver  it  to  him; 
that  at  the  time  the  money  was  found  and  placed  in  the  bank, 
both  the  plaintiffs  were  absent  from  the  state;  and,  further, 
that  after  the  return  of  one  of  the  plaintiffs  to  the  state,  and 
before  the  institution  of  the  suit,  he  demanded  said  money  of 
the  cashier  during  banking  hours,  as  having  been  found  by 
aaid  negro  boy,  which  the  cashier  refused  to  deliver  to  him. 
These  facts  were  positively  stated  by  several  nvitnesses,  without 
any  conflicting  testimony;  upon  which  the  question  arises, 
whether  the  owner  of  a  slave  who  has  found  money,  is  entitled 
by  law  to  sue  for  and  recover  the  same,  in  the  absence  of  any 
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evidence  respecting  the  loser  or  proper  owner,  without  having^ 
reduced  it  to  actual  possession,  and  after  it  has  passed  into  the 
possession  of  another  person  as  lost  treasure. 

This  is  believed  to  be  a  novel  question  in  the  United  States, 
and  one  involving  some  intrinsic  difficulty;  and  that  the  condi- 
tion of  slaves  in  the  United  States  has  no  exact  parallel  in  the 
histoiy  of  any  other  country  of  which  we  have  reports  of  (he  judi- 
cial decisions.  Nor  have  the  researches  of  the  eminent  counsel 
who  have  been  engaged  in  the  investigation  of  the  case,  or  the 
subsequent  examination  of  the  court,  discovered  any  American 
adjudication  directly  in  point.  We  are,  therefore,  left  to  decide 
according  to  the  general  analogies  of  the  law  and  the  peculiar 
policy  of  this  government. 

If  the  principles  of  the  civil  law  can  be  regarded  as  a  safe 
rule  for  our  conduct,  they  appear  quite  decisive  of  this  contro- 
versy.     In  Cooper's  Justinian,  109,  it  is  said,  whatever  your 
slave  has  at  any  time  acquired,  whether  by  delivery,  donationy 
stipulation,  bequest,  or  any  other  means,  is  acquired  by  you, 
although  you  may  be  ignorant  of  it,  or  were  adverse  to  tiie  ac- 
quisition; for  he  who  is  a  slave  can  have  no  property.    And  if  a 
slave  be  made  heir,  he  can  not  otherwise  take  upon  himself  the 
inheritance  than  at  the  command  of  his  master;  but  if  com* 
manded  so  to  do,  the  inheritance  is  as  fully  acquired  by  the 
master,  as  if  he  had  himself  been  made  heir;  and,  consequently, 
a  legacy  left  to  a  slave  is  acquired  by  the  master. 

It  is  contended  on  the  part  of  the  defendants,  that  the  con- 
dition of  slaves  in  the  United  States  may  be  assimilated  to  the 
feudal  villeinage  of  England;  and  it  is  shown  from  1  Co.  Lit. 
tit.  2,  sec.  177,  "  that  if  a  villein  purchase  land,  and  alien  the 
same  to  another  before  the  lord  enter,  then  the  lord  can  not  en- 
ter; for  it  shall  be  adjudged  his  folly  that  he  did  not  enter 
when  the  land  was  in  the  hands  of  the  villein.  And  so  it  is  of 
goods.  If  the  villein  buy  goods,  and  sell  or  give  them  to  an- 
other before  the  lord  seizeth  them,  then  the  lord  may  not  seize 
them." 

Hence  it  is  insisted  that  though  the  master  here  may  entitle 
himself  to  money  or  goods  fbund  by  his  slave,  provided  he 
sieze  them  while  in  the  hands  of  the  latter,  yet  if  they  in  any 
way  pass  out  of  the  bauds  of  the  slave  before  the  master  reduce 
them  to  actual  possession,  lie  can  never  afterwards  assert  his 
claim. 

For  the  plaintiffs  it  is  urged  that  American  slaves  may  be 
better  assimilated  to  those  of  the  Greeks  and  Bomans.    In 
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4  Do  Saus.   267,  it  is  said:    "The  condition  of  slaves  in  this 
country  is  analogous  to  that  of  the  slaves  of  the  ancient  Greeks 
and  Romans,  and  not  that  of  the  villiens  of  feadal  times;  thej 
are,    generally  speaking,    not  considered  as  persons,   but  as 
things ;  they  can  be  sold  or  transferred  as  goods  or  personal 
estate;  they  are  held  to  be  pro  nuUiSy  pro  morluia.     Almost  all 
our  statute  regulations  follow  the  principles  of  the  ciyil  law  in 
relation  to  slaves,  except  iu  a  few  cases,  wherein  the  manners 
of  modern  times,  softened  by  the  benign  principles  of  Chris- 
tianity, could  not  tolerate  the  seveVity  of  the  Boman  regula- 
tions."   In  the  same  case  it  is  decided  that  slaves  cannot  take 
property  by  descent  or  purchase;  that  a  legacy  to  a  slave,  fail- 
ing from  incapacity  to  take,  sinks  into  the  residuum  of  the  es- 
tate, and  is  subject  to  the  payment  of  debts.     That  slaves  in 
the  United  States  are  incapable  of  contracting  for,  or  in  any 
way  acquiring  property  in  their  own  right,  is  the  inevitable 
consequence  of  their  degraded  condition,  which  denies  them 
the  privilege  of  deposing  against  white  persons,  or  of  suing  or 
being  saed,  either  in  law  or  equity.     In  the  South  Carolina 
decision  alluded  to,  no  opinion  is  intimated  respecting  title  to 
property  which,  by  the  proprietor,  may  be  abandoned  to  a  slave, 
or  found  by  him,  and  to  which  there  is  no  other  claim  except 
that  of  the  master  and  the  one  who  may  have  first  received  it 
from  the  slave. 

With  other  distinctions  which  exist  between  slavery  in  the 
United  States  and  that  of  the  Bomans,  it  is  shown  that  with  re- 
spect to  the  latter,  the  slave  could  own  in  his  own  right  his 
pecuHum,  and  was  responsible  for  his  torts  to  the  value  thereof » 
or  the  injured  party  could  seek  his  redress  against  the  master 
and  recover  the  damages  sustained,  or  have  the  slave  deliv* 
ered  np  as  an  indemnity,  as  for  as  his  value  w;ould  go.    To  the 
extent  of  the  ai&Ye'a  peculium^  which  is  understood  to  be  his  indi- 
vidual savings  from  his  daily  earnings,  he  was  permitted  to  trade 
and  acquire  property  in  his  own  right.     Therefore,  having  some 
capacity  to  trade,  it  followed  as  a  consequence  that  anything 
which  be  acquired  and  disposed  of  before  the  master  reduced 
it  to  his  possession,  was  placed  beyond  his  reach.  In  this  coun- 
try it  is  so  far  different,  that  to  create  responsibility  on  the 
master,  the  slave  must  at  the  time  be  in  his  immediate  employ- 
ment, or  from  his  vicious  habits  and  general  liberty,    some 
degree  of  culpability  must  attach  to  the  master  to  make  him 
responsible.     With  respect  to  commerce,   our  slaves  can  do 
AothiDg  in  their  own  right;  can  hold  no  property,  can  neither 
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buy,  sell,  barter,  nor  dispose  of  anything  without  express  per- 
mission from  the  master  or  overseer,  so  that  everything  they  can 
possess  or  do  is  in  legal  contemplation  on  the  authority  of  the 
master.    But  does  it  result  that  eveiything  they  are  found  in 
possession  of  is  to  be  regarded  as  unappropriated  and  aban* 
doued  to  the  first  occupant,  unless  it  is  necessarily  so  ?    Policy 
would  seem  to  forbid  it.     None  ever  denied  but  that  slaves  are 
rational,  intellectual  beings;  they  have  capacity  to  know  that 
value  attaches  to  property,  and  how  to  take  care  of  it.    Many 
things  are  necessary  to  their  own  comfort  and  support,  which 
the  owner  is  bound  to  furnish,  and  the  owner  is  absolutely  en- 
titled to  all  their  earnings.     If,  in  order  to  avoid  contention 
and  strife  respecting  treasure  found  by  or  abandoned  to  a  slave, 
it  is  the  policy  of  the  law  to  designate  some  proprietor,  there 
would  appear  to  be  great  propriety  in  making  the  owner  that 
person.     It  is  also  necessary  on  the  principles  of  humanity  to 
slaves  that  they  should  be  protected  from  the  depredations  and 
violence  of  persons  who  might  discover  them  in  the  possession 
of  articles  which  the  master  had  not  actually  seized;  and  there 
<!an  be  no  distinction  in  principle  whether  the  article  be  of  great 
•or  little  value,  or  whether  lost,  abandoned,  or  given  by  the 
^proprietor. 

An  argument  from  the  defendant's  counsel  which  appeared  to 
give  some  plausibility  to  the  defense  was,  that  to  authorize  a 
recovery  in  trover,  the  plaintiffs  must  have  a  general  property 
in  the  article,  or  have  had  actual  possession  of  the  special  prop- 
erty ;  and  that  if  in  cases  like  the  present,  it  is  held  that  the  pos- 
session of  the  slave  was  the  possession  of  the  master,  the  rule 
would  subject  owners  to  dangerous  responsibility  for  abuse  or 
misuse  of  property  of  which  they  had  no  knowledge  or  control. 
I  admit,  if  this  would  be  a  consequence  of  the  doctrine,  it  would 
be  fatal  to  it;  but  I  think  it  can  not  be  considered  that  mas- 
ters are  in  all  cases  responsible  for  the  torts  and  crimes  of  their 
slaves  committed  on  special  property  while  in  their  possession. 
In  such  case,  if  the  master  has  bestowed  all  the  care  and  dili- 
gence on  the  bailed  property  that  the  law  exacts  of  a  bailee; 
and  if  his  slave,  or  any  other  person,  in  relation  to  which  he  is 
in  no  way  censurable,  commit  a  depredation  on  it,  he  is  not  re- 
sponsible. If  one  as  bailee  has  placed  the  property  in  a  situa- 
tion promising  every  reasonable  security,  and  his  slave,  or  any 
other,  by  art  or  violence,  which  could  not  have  been  antici- 
pated or  resisted,  take  or  destroy  it,  the  bailee  is  not  responsi- 
ble.    With  respect  to  special  property,   the  liability  of  the 
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possessor  depends  much  on  the  nature  and  terms  of  the  con« 
tract,  whether  express  or  implied;  and  as  respects  lost  goods^ 
if  little  or  no  security  is  offered  the  loser,  while  they  remain 
with  a  slave  as  the  finder,  it  must  be  viewed  as  his  own  fault  or 
misfortune  that  the  property  is  not  in  responsible  hands,  and  as 
respects  the  owner  of  the  goods,  his  security  is  no  respect  weak- 
ened by  the  rule  that  the  master  shall  be  preferred  to  all  other 
claimants  except  himself. 

But  I  think  found  property  is  to  be  viewed  in  a  light  some* 
thing  different  from  absolute  general  property,  or  special  prop- 
erty in  the  usual  acceptation  of  the  term.     I  am  of  opinioa 
that  the  finder,  and  if  a  slave,  the  master,  is  the  apparent  general 
owner  of  the  property  under  an  uncertain  or  contingent  title; 
one  that  may  be  defeated  by  the  discovery  of  the  owner  or  loser, 
if  he  has  not  abandoned  the  same;  and  that  this  is  the  true  and 
safe  rule,  warranted  by  the  analogies  of  our  law,  and  directed 
by  the  same  necessity  that  confers  title  by  occupancy  to  prop- 
erty to  which  there  is  no  owner.     Special  property,  in  the  gen- 
eral acceptation,  and  as  referred  to  in  the  cases  cited,  presup- 
poses an  absolute  title  in  some  person  known  to  the  possessor, 
or  who  will  doubtless  be  known.     With  respect  to  found  treas- 
ure, when  the  loser  is  unknown,  it  is  doubtful  whether  the  find- 
er's title  can  ever  be  defeated.     He  cannot  honestly  conceal  the 
finding;  but  he  is  the  ostensible  and  legal  owner  of  the  articles, 
and  may  publicly  retain  them,  except  as  to  such  things  as  the 
statutes  have  otherwise  provided  for,  until  the  loser  is  discov- 
ered, which  may  never  happen. 

My  opinion  is,  that  the  judgment  below  must  be  reversed^ 
and  that  judgment  be  here  rendered  in  favor  of  the  plaintiffs  for 
the  amount  of  bank  notes  sued  for,  with  interest  thereon  from 
the  date  of  demand,  which  was  the  issuance  of  the  writ,  and  in 
this  a  majority  concur. 

By  Crenshaw,  J.  Two  positions  have  been  taken  in  the  argu- 
ment of  the  case,  one  of  which  seems  preliminary  to  the  main 
question,  and  which  was,  whether  the  court  could  compel  a 
party  to  join  in  a  demurrer  to  evidence.  The  rule,  as  I  am  able 
to  collect  from  the  law,  appears  to  be  that  the  court  may  com- 
pel a  party  to  join  in  a  demurrer  to  evidence,  or  to  abandon  his 
evidence;  and  that  this  is  a  matter  altogether  within  the  dis- 
cretion of  the  court. 

The  main  question  now  is,  whether  the  evidence  authorized 
the  judgment  of  the  court.  The  facts  arising  from  the  evidence 
appear  to  be,  that  tbe  plaintififs  slave  found  the  bank  bills  in 
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question;  that  they  were  taken  to  the  bank  by  another  person , 
who  received  them  from  the  slave,  and  delivered  them  to  the 
officers  of  the  bank.  As  applicable  to  this  case,  I  hold  the  law 
to  be,  that  the  finder  of  a  chattel  acquires  at  least  a  special 
property  in  the  same,  and  his  right  is  good  against  all  the  world, 
except  the  lawful  owner;  that  the  possession  which  he  acquires 
by  finding,  is  sufficient  to  enable  him  to  maintain  the  action  of 
trover  against  any  person  who  may  convert  the  property,  except 
the  true  owner,  and  that  possession  itself  is  presumptive  evi- 
dence of  right. 

I  further  maintain  that,  in  this  country,  a  slave  is  in  absolute 
bondage;  that  he  has  no  civil  right,  and  can  hold  no  property 
except  at  the  will  and  pleasure  of  his  master;  that  his  master  is 
his  guardian  and  protector,  and  that  all  his  rights,  acquisitions 
and  services  are  in  the  hands  of  his  master;  that  a  slave  is  not 
a  beast,  but  is  a  rational,  human  being,  endowed  vrith  volition 
and  understanding  like  the  rest  of  mankind,  and  that  what- 
ever he  lawfully  acquires  and  gains  possession  of,  by  finding  or 
otherwise,  is  the  acquirement  and  possession  of  his  master. 
That  the  negro  gave  up  voluntarily  to  Pryor  and  Brown  the  bank 
bills  which  he  had  found,  could  not  deprive  the  master  of  his 
right  to  them,  which  had  previously  vested  by  the  finding  of  the 
slave;  nor  can  the  circumstance  of  Brown  and  Pryor  depositing 
them  in  the  bank  alter  the  nature  of  the  case;  because  the  evi- 
dence does  not  warrant  the  inference  that  they  were  credited 
with  the  amount,  or  that  the  officer  of  the  bank,  who  received 
them,  was  ignorant  who  had  found  the  money.  The  rule  is  to 
infer  strongly  against  the  party  who  demurs,  but  to  infer 
nothing  against  his  adversary',  unless  the  inference  be  ir- 
resistible; because  by  his  act  he  has  drawn  the  subject  from  the 
jury,  who  are  the  proper  triers  of  facts,  and  referred  it  to  the 
court,  who  is  the  peculiar  organ  of  the  law. 

But  in  argument  it  was  objected  that  the  action  was  given  to 
the  first  finder  of  a  chattel,  because  he  is  ultimately  liable  to  the 
rightful  owner  for  its  value,  whenever  he  might  appear  to  claim 
it;  and  that  if  it  were  taken  from  the  slave  before  it  came  to 
the  knowledge  or  possession  of  the  master,  in  that  event  he 
can  not  be  liable  to  the  rightful  owner;  and  for  this  reason 
the  master  shall  not  have  the  action  to  recover  the  value  of  the 
chattel.  In  answer  to  this  objection,  it  is  contended  that  the 
finder's  liability  to  the  rightful  owner  for  the  value  of  the  chat- 
tel is  one  reason  why  the  law  gives  him  the  action;  but  another, 
and  perhaps  a  better  reason,  is  because  the  finder,  by  the  mere 
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act  of  finding  and  taking  possession,  acquires  a  right  of  prop- 
erty against  all  the  world,  except  the  lawful  owner,  or  one  who 
shows  a  better  right.  In  disposing  of  the  case  before  us  it  is 
not  necessary  to  meet  this  objection;  if  the  law  give  the  plaint^ 
ifTs  a  right  to  the  present  action,  it  can  not  be  material  to  in- 
quire after  consequences  which  may  possibly  arise.  When  the 
question  of  the  plaintiff's  liability  to  the  rightful  owner  arises, 
we  will  endeavor  to  meet  and  decide  it  on  principles  of  law. 
Argument  drawn  from  villeinage  under  the  feudal  system,  and 
slaTery  in  ancient  Home,  have  been  resorted  to,  in  order  to 
prove  by  analogy  that  the  possession  of  a  slave  who  finds  a 
chattel  is  not  the  possession  of,  and  vests  no  right  in,  the  mas- 
ter, unless  he  seize  it  while  in  the  possession  of  the  slave.  The 
feudal  system  was  peculiar  to  itself,  but  under  all  its  rigor  the 
Tillein  or  vassal  had  some  civil  rights;  but  whether  he  had  civil 
rights  or  not,  the  rules  of  that  system,  as  law,  can  have  no  ap- 
plication in  relation  to  the  condition  of  slavery  among  us,  nor 
can  the  condition  of  slavery  in  ancient  Home,  however  abject, 
aid  us  in  illustrating  the  case  before  us. 

The  defendants  can  be  viewed  in  no  other  light  than  tori 
feasors  or  trespassers,  who  have  got  possession  of  what  is  not 
their  own;  for  there  is  not  a  particle  of  testimony  tending  to 
establish  a  right  of  property  in  the  bank,  either  qualified  or 
general. 

I  am  of  opinion  that  the  judgment  should  be  reversed,  and 
the  proper  judgment  rendered  by  this  court  for  the  nominal 
amount  of  the  bank  notes,  by  way  of  damages.  I  say  reversed 
and  rendered  because  the  bank  bills  are  presumed  to  be  worth 
their  nominal  amount,  in  the  absence  of  testimony  to  the  con- 
trary. 

Judgment  reversed  and  rendered. 

Taylob  and  Whtfe,  JJ.,  not  sitting. 


Taovxr  ST  Finder  of  Lost  Articles. — ^It  was  decided  in  the  leading 
of  Armory  v.  Delamirie,  1  Str.  504;  a  C,  1  Smith's  Lead.  Cas.  636 
{7  Am.  ed.),  that  the  finder  of  a  lost  chattel,  though  he  does  not  by  such 
finding  acquire  an  absolute  property  or  ownership,  has  such  a  property  as 
will  enable  him  to  keep  it  against  all  but  the  rightful  owner,  and  conse- 
quently that  he  may  maintain  trover  against  a  wrong'Kloer.  This  right  of 
the  finder  is  recognized  in  McLaugJUin  v.  Waile,  9  Cow.  670;  S.  0.  affirmed, 
5  Wend.  404;  Pinkham  v.  Oear,  3  K  H.  484;  Poole  v.  Symonds,  1  Id.  289; 
Magee  v.  8eoU,  9  Gush.  148;  Clark  v.  Moloney ,  3  Harrington,  68 ;  Bridges  v. 
Hawktsworthy  15  Jurist,  1027;  7  Eng.  L.  &  R  424;  Hostler's  admr.  v.  ShuU^ 
1  Am.  Dec.  586,  in  note.  This  proposition  may  be  considered  definitely  set* 
tied.    But  circumstances  attending  the  finding,  or  the  nature  of  the  alleged 
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conversion,  may  arise,  which  may  render  the  subject  under  connderation 
somewhat  perplexed.  One  of  these  conditions  is  suggested  by  the  principal 
case,  and  is  embodied,  as  a  limitation  of  the  doctrine  therein  announced,  by 
Mr.  Stewart)  in  his  syllabus  to  the  original  report  of  the  case,  as  foUowsr 
"  The  finder  of  lost  treasure,  be/ore  the  loser  is  known,  has  a  sufficient  special 
property  in  it  to  maintain  trover  against  any  one  who  converts  it,  except  the 
true  owner."  This  understanding  of  the  decision  can  be  deduced  only  from 
the  opinion  of  Judge  Saffold,  as  Judge  Crenshaw,  although  concurring  in  the 
right  of  the  finder  to  maintain  trover,  as  stated  in  Armory  v.  Delamirie^ 
supra,  does  not  advert  to  the  qualification  apparently  made  by  the  language 
of  his  associate.  That  language  is  as  follows:  "I  am  of  opinion  that  the 
finder  *  *  *  is  the  apparent  general  owner  of  the  property  under  an  un- 
certain or  contingent  title;  one  that  may  be  defeated  by  the  discovery  of  the 
owner  or  loser,  if  he  has  not  abandoned  the  same;  and  that  this  is  the  tme 
and  safe  rule,  warranted  by  the  analogies  of  our  law,  and  directed  by  the 
same  necessity  that  confers  title  by  occupancy  to  property  to  which  there  is 
no  owner.  Special  property  in  the  general  acceptation,  and  as  referred  to  in 
the  cases  cited,  presupposes  an  absolute  title  in  some  person  known  to  the 
possessor,  or  who  will  doubtless  be  known.  With  respect  to  found  treasure^ 
when  the  loser  is  unknown,  it  is  doubtful  whether  the  tinder's  title  can  ever 
be  defeated.  He  cannot  honestly  conceal  the  finding,  but  he  is  the  ostenaible 
and  legal  owner  of  the  articles,  and  may  publicly  retain  them,  except  as  to 
such  things  as  the  statutes  have  otherwise  provided  for,  until  the  loser  is  dis- 
covered, which  may  never  happen." 

This  language,  and  its  interpretation  by  Mr.  Stewart,  seem  to  indicate  that 
the  right  of  the  finder  to  maintain  trover  for  the  conversion  of  the  property 
is  defeated  by  the  discovery  of  the  loser.  This  is  certainly  an  important 
limitation  of  the  rule  of  Armory  v.  Delamirie,  and  if  it  is  the  law,  will  en- 
able one  who  has  wrongfully  taken  the  property  from  the  finder  to  set  up  the 
rights  of  a  third  person  with  whom  such  wrong-doer  is  not  in  privity.  But  it 
is  conceived  that  the  discovery  by  the  finder  or  by  one  who  has  taken  the 
property  from  him,  of  the  loser,  does  not,  ordinarily,  affect  the  finder's  right 
to  maintain  trover. 

Finders  of  lost  property  are  bailees;  and  though  not  obliged  to  assume  the 
custody  of  the  articles,  if  they  do  so  voluntarily,  must  exert  at  least  slight 
diligence  in  the  keeping  of  them:  Story  on  Bailments,  sec.  87;  Schouler's 
Bailments,  33.  Should  the  finder  see  fit  to  resort  to  law  for  the  recovery  of  the 
value  of  the  articles  from  one  who  had  converted  them,  the  loser  being  known, 
although  such  conduct  would  be  more  than  slight  diligence,  yet  a  tort-feasor 
could  not  deny  the  finder's  right  to  use  that  diligence.  Nor  as  between  the 
finder  and  the  defendant  could  the  latter  say  that  he  had  become  a  bailee  for 
the  loser  by  reason*  of  the  conversion,  and  set  up  the  property  in  the  loser 
against  the  finder.  The  coses  permitting  a  defendant  in  trover  to  defeat  the 
action  by  showing  a  title  or  right  in  a  third  party,  are  limited  to  those  where 
the  defendant  has  at  first  come  into  the  rightful  possession  of  the  chattels,  as 
in  the  case  of  a  seizure  by  a  sheriff,  or  where  goods  have  been  placed  in  the 
hands  of  a  bailee:  Ilontler  v.  ^hdl,  1  Am.  Dec.  589,  in  note;  and  then  only 
where  such  third  person  has  made  a  demand  upon  the  defendant  for  the 
goods:  Sfieridan  v.  I^^ew  Quay  Co.,  4  C.  B.  (N.  S.)  618;  or,  as  one  authority 
maintains,  where  they  have  been  actually  delivered  to,  or  a  recovery  has 
been  had  by,  the  true  owner:  Story  on  Bailments,  sec.  266,  8th  cd.  It  was  ex* 
pressly  ruled  in  Harker  v.  Dement,  9  Gill,  7,  12,  that  the  defendant  in  trover 
''could  not  be  permitted  to  prove  that  the  title  to  the  property  in  dispute 
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not  in  the  plaintiff,  bat  was,  at  the  time  of  the  conyexsion,  ontstanding 

in  a  third  party,  with  whom  he  had  no  cozmeotion  or  privity,  to  defeat  the 

action,  or  in  mitigation  of  damages:"  So,  also,  Duncan  v.  Spear,  11  Wend.  54. 

The  doctrine  saggested  by  Mr.  Justioe  Saffold,  would  promote  and  connte* 

nance  a  general  scrambling  to  wrest  from  the  finder,  the  property  that  had 

li^tfolly  come  into  his  possession.    Bat  this  doctrine  is  not  the  law.     The 

finder  has  a  special  property  in  the  treasare  not  to  be  divested  by  the  mere 

fact  of  knowing  who  the  loser  may  be.     Sach  knowledge  may  affect  the 

daties  of  the  finder  toward  the  loser,  bat  it  can  not  alter  the  rights  of  the 

finder  with  respect  to  third  persons.    The  nature  of  the  special  property  of 

the  finder  in  the  articles  is  well  illustrated  by  the  following  decision  of  Clark 

▼.    Moloney,  3  Hamngton,  6&    The  plaintiff,  in  an  action  of  trover,  had 

fonnd  certain  logs,  the  subject-matter  of  the  action,  floating  in  a  certain  bay, 

and  had  picked  them  up  and  moored  them.    Some  time  after,  the  logs  were 

diaoovered  in  the  possession  of  the  defendant^  who  found  them  adrift.    The 

defendant  urged  that  his  right  of  property  in  the  thing  lost  was  as  great  as 

that  of  the  first  finder,  and  that  he  was  not  responsible  to  any  one  but  the 

rightful  owner. 

Chief  Justice  Bayard  states  the  proposition  that  possession  is  prima  fadt 
eyidence  of  property,  and  that  in  the  absence  of  better  title  "  is  as  effective 
a  support  of  title  as  the  most  conclusive  evidence  could  be,"  and  then  con- 
tinues: "  It  is  for  this  reason,  that  the  finder  of  a  chattel,  though  he  does  not 
acquire  an  absolute  property  in  it^  yet  has  such  a  property  as  will  enable  him 
to  keep  it  against  all  but  the  rightful  owner.  The  defense  consists  not  in 
showing  that  the  defendants  are  the  rightful  owners,  or  claim  under  the  right- 
ful owner,  but  that  the  logs  were  found  by  them  adrift  in  Mispillion  creek, 
having  been  loosened  from  their  fastening  either  by  accident  or  design;  and 
they  insist  that  their  title  is  as  good  as  that  of  the  plaintiff.  But  it  is  a  well- 
settled  rule  of  law  that  the  loss  of  a  chattel  does  not  change  the  right  of 
property:  and  for  the  same  reason  that  the  original  loss  of  these  logs  by  the 
rightful  owner  did  not  change  his  absolute  property  in  them,  but  he  might 
have  maintained  trover  against  the  plaintiff  upon  refusal  to  deliver  them,  so 
the  subsequent  loss  did  not  divest  the  special  property  of  the  plaintiff.  It 
foUows,  therefore,  that  as  the  plaintiff  has  shown  a  special  property  in  these 
logs,  which  he  never  abandoned,  and  which  enabled  him  to  keep  them  against 
all  the  world  but  the  rightful  owner,  he  is  entitled  to  a  verdict." 

Cho6ES  IK  Action  appear  to  be  governed  by  a  different  rule.  Daniel,  in  2 
N^.  Inst,  sec.  1468,  says  that  "the  finder  of  a  bill  or  note  acquires  no  title 
to  a  lost  bill  or  note,  and  the  owner,  upon  identifying  it  and  tracing  it  to  his 
possession,  may  maintain  trover  against  him."  The  reason  of  the  distinction 
in  the  case  of  choses  in  action  was  stated  at  length  by  Chief  Justice  Savage, 
in  MeLauglUin  v.  WaUe,  9  Gowen,  670,  and  was  affirmed  on  appeal,  in  5  Wend. 
404.  The  facts  are  enumerated  by  the  chief  justice  in  the  opinion  of  the 
court.  The  action  was  assumpsit  for  money  had  and  received.  ''  The  de- 
fendants were  lottery-office  keepers.  They  purchased  a  certain  ticket  and 
sold  it  in  shares.  One  half  was  found  by  the  plaintiff  in  the  street,  who  car- 
ried it  to  the  defendants,  and  said  he  expected  a  reward  for  finding  it.  It 
was  advertised,  but  no  owner  appeared.  The  plaintiff  then  claimed  to  be 
owner  by  virtue  of  the  finding;  and  the  ticket  having  drawn  five  thousand 
dollars,  demanded  payment  of  one  half,  which  was  refused.  The  judge 
chai]ged  the  jury  that  the  plaintiff  was  not  entitled  to  recover,  he  having  ob- 
tsined  possession  by  finding.  The  jury  found  a  verdict  for  the  defendants; 
and  by  a  stipulation  between  the  parties,  the  supreme  court,  if  they  are  of 
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opinion,  from  the  facts,  that  the  plaintiff  is  entitled  to  recover,  are  to  direct 
judgment  for  the  plaintiff  for  two  thousand  one  hundred  and  twenty-five  dol- 
lars, with  interest  from  the  fifteenth  December,  1823,  and  either  party  is  at 
liberty  to  turn  the  case  into  a  bill  of  exceptions  or  special  verdict. 

''That  the  finder  of  a  chattel,  though  he  does  not  aci^uire  by  such  finding 
an  absolute  property  or  ownership,  yet  has  such  a  property  as  will  enable  him 
to  keep  it  against  all  but  the  rightful  owner,  and  consequently  may  maintain 
trover,  are  propositions  fully  established  by  the  case  of  Armory  y,Ddamiritj 
1  Str.  505.  [His  honor  here  quoted  the  facts  and  the  doctrine  of  that  case.] 
The  same  doctrine  has  often  been  recognized:  3  Salk.  365;  1  Taunt.  309.  It 
is  not  controverted,  but  expressly  admitted,  by  the  defendant's  counseL  It 
is  denied,  however,  that  that  doctrine  is  applicable  in  this  case.  The  plaint- 
iff here  found,  not  a  chattel,  but  a  chose  in  action;  and  it  is  contended  that 
the  law  relative  to  choses  in  action  is  to  be  the  law  of  this  case.  The  ticket 
is  supposed  to  resemble  a  promissory  note  payable  to  bearer;  and  it  is  settled 
that  the  bearer  of  such  a  note  which  is  lost  must  show  a  valuable  considera- 
tion: IlintofCs  case,  2  Show.  235;  Grant  v.  Vaughaii,  3  Burr.  1523.  And  the 
bearer  having  come  to  the  possession  of  such  a  lost  note,  or  a  lost  bank  note, 
in  the  due  course  of  business,  may  maintain  trover  against  any  person  who 
withholds  it,  even  against  the  owner  who  lost  it;  though  the  finder  could 
not,  but  would  be  answerable  to  the  loser:  Miller  Y,Raee,  1  Burr.  452.  In 
this  court,  the  rule  is  that  '  the  bearer  of  a  note  or  bill  payable  to  bearer  need 
aot  prove  a  consideration  unless  he  possesses  it  under  sospicious  circum- 
stances:' 7  Cow.  176.  Any  person  in  possession  of  a  note  indorsed  in  blank, 
or  payable  to  bearer,  may  sue  upon  it,  and  prima  facie  he  is  the  owner;  bat 
if  it  appear  to  the  court  that  he  is  not  the  true  owner,  then  he  must  show 
that  he  gave  value  for  it,  or  received  it  in  the  ordinary  course  of  business. 

**  In  the  case  of  Ford  v.  Hopkins,  1  Salk.  283,  Lord  Holt  is  made  to  say 
that  bank  notes,  exchequer  notes,  or  lottery  tickets  are  similar;  and  the 
right  to  bring  trover  for  them  by  the  owner  against  any  person  into  whose 
hands  they  may  come  is  governed  by  the  same  rules.  Lord  Mansfield  sup- 
poses this  to  be  a  mistake  of  what  was  said  by  Lord  Holt,  as  bank  notes  are 
similar  to  cash,  and  whoever  receives  them  fairly  for  a  valuable  considera- 
tion is  entitled  to  retain  them.  If  this  doctrine  proves  anything  in  the  prin- 
cipal case,  it  shows  that  the  loser  of  the  ticket  may  maintain  an  action 
against  the  plaintiff,  or  any  person  to  whom  he  might  pass  it;  though  no 
such  action  could  be  sustained  against  the  person  taking  a  negotiable  note, 
payable  to  bearer,  if  taken  in  the  fair  course  of  trade.  In  that  particular, 
then,  there  is  a  difference  between  a  note  payable  to  bearer  and  a  lottery 
ticket. 

*'  It  is  for  the  convenience  of  trade  that  notes  payable  to  bearer  pass  by  de- 
livery, and  that  actions  may  be  brought  upon  them  by  the  bona  fide  bearer. 
But  if  the  holder  of  such  a  note,  or  even  a  bank  note  under  suspicious  cir- 
cumstances, can  not  recover  without  showing  a  consideration,  it  follows  that 
a  finder  can  not  maintain  such  action.  And  if  the  finder  of  a  bank  bill,  or 
note  payable  to  bearer,  can  not,  as  such,  recover  upon  it^  because  he  has  no 
title  to  it,  upon  what  principle  of  law  or  public  policy  shall  the  finder  of  a 
lottery  ticket  stand  in  a  better  situation  ? 

'*  It  is  said  that  the  owner's  remedy  is  gone  as  against  the  defendants,  bat 
would  be  perfect  against  the  plaintiff.  The  equities  of  the  parties  to  a  gam- 
ing contract,  though  sanctioned  by  law,  are  not  entitled  to  much  considera- 
tion. But  if  they  were,  it  is  indifferent  to  the  court  and  to  equity  whether 
the  plaintiff  or  the  defendants  have  the  money.      The  plaintiff  has  paid 
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nothing  for  it,  nor  have  the  defoDdants;  for  though  they  paid  for  the  ticket, 
yet  they  "were  reimbursed  by  the  sale  of  the  shares  of  the  same  ticket.  It  is 
therefore  a  question  of  strict  right  between  the  parties.  The  ticket  is  pay- 
able to  the  holder.  *  This  ticket  will  entitle  the  holder  to  one  half  share  of 
sQch  prize  as  shall  be  drawn  to  its  number,'  etc.  Now,  although  bank  notes 
and  lottery  tickets  are  not  alike,  yet  there  may  be  some  analogy;  for  in- 
stance, in  ascertaining  who  is  properly  called  the  holder.  There  can  be  no 
donht  that  a  payment  of  this  ticket  to  the  plaintiff,  had  he  not  disclosed  the 
fact  of  finding,  would  have  been  a  defense  to  any  action  which  the  owner 
might  bring  against  the  defendants;  but  if  they  had  paid  it  to  the  plaintiff, 
with  fnll  knowledge  that  he  found  it,  and,  of  course,  was  not  the  true  owner, 
woald  they  not  be  compelled  to  pay  again  to  the  true  owner,  if  he 
had  demanded  it  in  season?  Under  such  circumstances,  the  maker  of 
a  nofte  "would  be  compelled  to  pay  a  second  time,  and  I  can  not  see  the  differ- 
ence in  principle.  In  case  of  the  note,  the  instrument  is  negotiable,  and 
posses  by  delivery;  more  than  that  can  not  truly  be  said  of  a  lottery  ticket. 
In  case  of  the  note,  the  niaker  would  be  compelled  to  pay  the  owner,  be- 
caase  he  had  paid  with  notice,  one  who  was  not  the  owner.  The  same  reason 
would  apply  in  the  case  of  the  ticket.  If  the  possession,  by  finding,  of  a 
note  payable  to  bearer  does  not,  per  se,  make  the  possessor  the  bearer  in  law, 
can  a  similar  possession  of  the  share  in  question,  per  se,  constitute  the  pos- 
sessor, without  consideration,  the  holder  within  the  legal  construction  of  the 
contract? 

"  The  case  of  the  jewel  found  by  the  boy  is  not  in  point.  There  the 
plaintiff  had  actual  possession  of  the  chattel,  the  property  itself.  Here  the 
plaintiff  has  had  no  such  possession.  He  had  possession  of  a  contract  to 
which  confessedly  he  is  not,  and  never  was,  a  party,  unless  the  bare  fact  of 
finding  makes  him  such  party.  It  seems  to  me,  in  the  absence  of  express 
•uthority,  that  all  l^;al  analogies  are  against  the  doctrine.  Here  is  a  sum  of 
money  in  the  hands  of  the  defendants,  to  which  neither  party  is  equitably  or 
legally  entitled.  The  maxim  melhr  est  conditio  possidentis  seems  to  bo  ap- 
plicable.    The  motion  for  a  new  trial  must  be  denied." 

Thx  Place  ik  which  as  Articlx  is  Found  does  not  alter  the  finder's 
right  to  maintain  trover  against  any  one  but  the  rightful  owner:  Bridges  v. 
Hawletwortky  15  Jurist,  1027;  7  Eng.  L.  ft  £.  424.  The  facts  here  were 
that  the  plaintiff  found  a  package  containing  notes,  in  the  defendants*  store, 
and  delivered  them  to  the  latter,  instructing  them  to  advertise  for  the  owner. 
The  owner  not  being  found,  the  plaintiff  tendered  to  the  defendants  the  ex- 
penses of  advertising,  and  demanded  the  return  of  the  property.  The  de- 
mand not  being  complied  with,  trover  was  brought,  and  judgment  given  for 
the  plaintiff  This  principle  is  recognized  also  in  TcUwm  v.  SharpUss,  6 
PhiliL  18,  an  action  prosecuted  by  a  conductor  of  a  railroad  train  for  the  re- 
covery of  certain  United  States  treasury  notes  found  on  one  of  the  seats  of  a 
car  by  the  conductor,  and  delivered  by  him  to  the  defendant,  the  receiver  of 
the  railway  company. 

Thx  Sobject  ov  Teoveb  is  considered  in  the  note  to  Hastier  v.  SkuU^  I 
Am.  Dec.  587. 
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Pope  v.  Nance. 

[1  &XKWAMT,  864.] 

QiYiKO  Forged  Note  in  Payment,  by  a  partner  to  a  creditor  of  the  firm, 
after  its  dissolution,  does  not  extingnish  the  original  liability  of  the 
partnership. 

Bbturn  of  a  Note  on  which  the  name  of  one  of  the  makers  was  foi^ged,  is 
not  essential  before  action  on  the  original  demand  can  be  brooght,  if  it 
appear  that  the  other  parties  are  insolvent  and  no  injury  will  resnlt  to 
the  person  transferring  the  note  by  failing  to  return  it. 

One  Whose  Name  is  Forged  to  a  note  is  a  competent  witness  in  an  acti<n;. 
by  the  transferee  of  the  note  against  the  transferror  on  the  orig;iiia] 
liability. 

The  Record,  Verdict  and  Judgment  on  a  plea  of  non  est/aduni  in  an  action 
by  the  transferree  against  the  apparent  maker  of  the  forged  note,  are 
evidence  in  an  action  by  the  transferee  against  a  partnership  on  the 
original  liability,  the  consideration  of  the  transfer,  the  partner  pasaing 
the  note  having  knowledge  of  the  action  and  being  consulted  in  ita 
management. 

Writ  of  error.  Nance  and  Co.  brought  an  action  of  asBump- 
sit  against  Pope  and  Hickman.  Plea,  the  general  issue.  It 
appeared  that  Pope  and  Hickman,  partners,  had  purchased 
slaves  of  Nauce  and  Co.,  through  the  latter's  agent,  and  had 
given  their  note  in  part  payment  therefor.  Two  months  after 
the  date  of  the  note,  which  was  payable  in  nine  months.  Pope 
and  Hickman  dissolved  partnership,  in  April,  1819,  Pope  settling 
the  affairs  of  the  firm,  paying  all  debts.  In  December,  1819, 
Nance  and  Co.  pressing  Pope  for  the  payment  of  the  firm  note,  the 
latter  gave  the  note  of  two  other  parties,  one  of  whom  was  Turner, 
indorsed  by  a  third,  which  Nance  and  Co.  agreed  to  receive  in 
payment  of  the  Pope  and  Hickman  note,  which  was  delivered 
up  and  canceled.  Nance  and  Co.  took  this  note  relying  especially 
on  the  signature  of  Turner,  and  so  stating  to  Pope.  All  the 
parties  to  the  note  were  represented  by  the  latter  to  be  men  of 
means.  About  the  maturity  of  the  substituted  note  it  came  to 
Nance  and  Co.'s  knowledge  that  Turner  declared  the  signature 
purporting  to  be  his,  a  forgery.  An  action  was  commenced  on 
this  note,  and  judgment  obtained  against  all  the  parties  except 
Turner,  who,  on  the  plea  of  non  est/actum^  proved  the  signature 
to  be  a  forgery.  The  other  parlies  proved  to  be  irresponsible 
and  the  judgment  against  them  reipained  unsatisfied.  Of  this 
action,  Pope  had  full  knowledge,  an  attorney  generally  em- 
ployed by  him  having  conducted  the  suit,  and  Pope  being 
consulted  in  regard  to  the  persons  to  be  subpenaed,  to  prove 
the  signature.     The  record  of  that  proceeding  was  ofifered  in 
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this  action  as  evidence  of  the  f oi^ery .  The  defendants  objected 
to  its  admissibility.  Harris,  the  indorser,  was  also  offered  to 
prove  that  his  name  had  also  been  forged. 

This  action  was  prosecuted  by  Nance  &  Co.  to  the  use  of 
LiQcaSi  one  of  the  firm  to  whom  the  forged  note  had  been  given. 
LiQcas  had  knowledge  of  the  dissolution  of  the  firm  when  he  re- 
ceived the  note  and  delivered  up  Pope  and  Hickman's  note  to 
Pope. 

The  jury  were  instructed  as  follows: 

1.  That  if  Hickman  was  shown  not  to  be  liable,  no  recovery 
could  be  had,  as  this  was  a  joint  action.     But  that  the  payment 
in  a  note  of  a  third  person  after  the  dissolution,  did  not  neces- 
sarily prevent  a  resort  to  the  original   liability;   though  the 
partner  could  not  make  a  new  positive  contract  to  bind  the  late 
firm,  yet,  and  more  especially  if  authorized  to  close  the  un- 
settled business  and  pay  debts,  if  he  transferred  in  payment  a 
forged  note  as  a  genuine  one,  it  did  not  effect  the  object  which 
it  purported  to  do,  and  the  old  liability  remained  unsatisfied; 
that  if  there  was  no  fraud  and  the  note  was  genuine,  it  was  a 
good  payment,  but  if  there  was  a  fraud  in  the  transaction,  it 
was  no  payment  by  reason  of  the  fraud;  that  a  willful  conceal- 
ment or  false  representation  by  Pope,  as  to  the  solvency,  would 
constitute  such  fraud,  but  if  he  disclaimed  any  responsibility 
as  to  solvency,  and  referred  to  others  for  information,  and  such 
information  was  had  and  relied  on,  it  could  be  no  fraud. 

2.  That  it  was  a  general  role,  that  a  party  who  had  received 
the  forged  note  of  a  third  person  in  payment  of  a  precedent 
debt,  was  bound,  as  soon  as  the  forgery  was  discovered,  to  return 
or  offer  to  return  the  note,  in  order  to  secure  his  remedy  on  the 
original  cause  of  action;  that  the  precise  degree  of  diligence 
necessary  in  such  oases,  was  difficult  to  delineate  and  not  well 
defined  by  the  books.  On  the  one  hand,  all  that  commercial 
diligence  required  of  the  holder  of  a  bill  of  exchange  to  fix  the 
drawer  or  indorser,  was  not  necessary,  neither  would  it  do  to 
]bj  down  the  rule  with  too  much  looseness  the  other  way. 
The  object  of  the  law  is  manifestly  to  secure  the  rights  and 
remedies  of  the  person  who  may  have  in  good  faith  transferred 
such  a  note  to  another,  and  therefore,  although  the  above  is  the 
general  rule,  yet  it  is  no  more,  and  exceptions  to  it  do  exist. 
If,  then,  the  jury  are  satisfied  from  the  whole  evidence  that 
Pope  and  Hickman  have  really  sustained  no  injury  from  a  failure 
on  the  part  of  Lucas  to  return  the  substituted  note,  the  plaintiffs 
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can  resort  to  the  precedent  debt,  notwithstanding  said  note  ^waa 
not  returned. 

3.  That  the  record  and  Terdictin  the  case  against  Xumer 
were  not  conclusive  evidence  of  the  forgery  of  Turner's 
name,  but  it  was  evidence  to  be  weighed  with  other  evidence 
on  the  same  point. 

4.  That  as  to  the  indorsement  of  Harris,  if  it  was  proven  not 
to  be  in  his  handwriting,  it  was  prima  facie  evidence  of  ita 
forgery,  UDtil  the  presumption  was  destroyed  by  showing  that 
it  was  written  by  some  one  duly  authorized. 

The  court  refused  to  give  certain  instructions  asked  for  by 
the  defendants,  and  this,  together  with  the  admission  of  evi- 
dence objected  to,  and  the  instructions  given,  were  assigned  as 
errors. 

Hopkins,  for  the  plainti£f  in  error. 

Kelly,  Hutchinson,  Clay  and  McClung,  contra^ 

Gayle,  J.  (after  stating  the  facts.)  The  first  point  insisted 
on  is  that  the  failure  of  Lucas  to  o£fer  to  return  the  note 
received  in  payment  to  Pope  within  a  reasonable  time  after 
Turner  alleged  it  was  a  forgery  as  to  him,  discharged  the 
plaintiffs  in  error  from  their  liability,  and  that  he  ought  to  have 
offered  to  return  it  before  he  sued  Turner.  On  this  point,  the 
second  charge  of  the  court  below  was  given,  as  stated  in  the 
bill  of  exceptions. 

The  plaintifTs  counsel  requested  the  court,  in  addition  to 
that  charge,  to  instruct  the  jury  that  if  the  note  was  received  in 
payment,  and  was  not  offered  to  be  returned  in  a  reasonable 
time  after  it  was  heard  that  Turner  said  the  signature  as  to  him 
was  a  forgery,  the  plaintiffs  could  not  recover;  and  also  that 
they  could  not  recover  if  no  offer  was  made  to  return  it  before 
suit  was  commenced  against  Turner.  It  is  obvious  that  this 
last  proposition  was  too  broad,  and  ought  not  to  have  been 
acceded  to  by  the  court.  It  cannot  be  perceived  how  the  bring* 
ing  of  a  suit  against  Turner  could  affect  the  interest  of  Pope  and 
Hickman.  If  the  offer  to  return  in  a  reasonable  time  had  been 
made,  it  was  immaterial  to  them  what  measures  had  been  com- 
menced against  the  makers,  for  they  could  not  have  interfered 
with,  or  had  any  influence  upon  the  steps  they  might  think 
proper  to  adopt  for  their  own  security.  The  suit  might  have 
been  commenced,  and  the  note  have  been  returned  on  the  same 
day. 

The  principle  assumed,  then,  in  the  other  part  of  the  request 
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of  the  plaintiffs'  counsel  to  charge  the  jury,  is  that  the  return, 
or  offer  to  return,  in  a  reasonable  time,  must  be  made  ivithout 
the  exception  laid  down  by  the  court,  to  wit,  that  if  the  plaint- 
iffs in  en'or  have  received  no  injury  from  a  failure  to  return, 
they  cannot  make  such  failure  the  ground  of  objection.     In  the 
case  of  Clark  v.  Young  &  Go,^  1  Granch,  181,  it  was  held  that 
suit  might  bo  brought  against  the  person  of  whom  the  note  of 
a  third  pei*son  was  received  before  the  return  of  the  not«,  and 
the  x^rinciple  is  recognized  that  there  was  no  necessity  to  return 
it  on  account  of  the  insolvency  of  the  maker.     The  case  was 
this:  Clark  purchased  of  Toung  &  Co.  a  quantity  of  salt,  and 
at  the  time  of  delivery  indorsed  to  them  a  note  on  one  Mark 
Edgar.     Young  &  Co.  instituted  a  suit  against  Clark,  as  the  in- 
dorser,  and  a  verdict  was  found  for  the  defendant,  whereupon 
they  sued  on  the  original  contract  and  recovered.     The  note 
was  not  returned  before  the  bringing  of  the  second  suit.     Ed- 
gar was  reported  insolvent,  and  although  Clark  was  entitled  to 
the  benefit  of  the  note,  the  court  said  there  was  no  necessity 
for  an  offer  to  return  it,  even  before  the  commencement  of  the 
last  suit.     In  this  case  it  is  apparent  that  the  reason  why  a  return 
was  not  necessary  was,  because,  on  account  of  the  insolvency  of 
the  maker,  there  could  be  no  injuiy  to  the  indorser.     The  case 
of  Johnson  v.  Weed,  9  Johns.  810  [Q  Am.  Dec.  279],  was  where 
a  note  was  given  in  payment  of  goods.    It  was  doubtful  whether 
it  was  received  as  a  payment.    Before  it  became  due,  the 
maker  proved  insolvent,  and  the  plaintiff  recovered  on  the  sale 
of  the  goods.    No  offer  to  return  the  note  appears  to  have  been 
made.    In  Puckford  v.  Maxwell,  6  T.  B.  62,  a  draft  was  given 
in  payment  of  a  precedent  debt,  and  being  dishonored,  was 
treated  as  a  nullity.    If  the  drawer  had  had  funds  in  the  hands 
of  the  drawee,  notice  would  have  been  necessary;   but  having 
none,  he  could  receive  no  injury  for  want  of  it. 

In  these  cases,  the  principle  is  established  that  the  return  of 
a  note  is  unnecessary,  whether  it  be  received  in  payment  or 
not,  if  the  failure  to  return  could  be  of  no  injuiy  to  the  person 
by  whom  it  was  put  off.  There  is  no  difference  in  the  reason  of 
the  thing  between  the  note  of  a  third  person  and  a  bill  of  ex- 
change or  draft.  In  the  latter  case,  the  notice  of  dishonor  is 
necessary  to  enable  the  drawer  to  protect  his  own  interest,  but 
where  his  interest  can  not  be  affected  for  want  of  notice,  it  is 
not  necessary.  This  principle  was  expressly  laid  down  by  this 
court  in  the  case  between  these  parties  at  the  last  July  term. 
The  chief  justice  then  says  in  substance  that  the  offer  to  return 
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was  unnecessary  if  it  woald  visit  no  injury  to  the  party.  On 
this  point  the  plaintiffs'  counsel  has  relied  upon  an  ezpression 
of  Mr.  Justice  Story,  in  the  case  of  the  United  States  Bank  ▼. 
Bank  of  Georgia^.  He  there  states  that  "any  neglect  will 
absolve  the  payor  from  responsibility."  It  is  apparent  that  the 
exception  stated  by  the  court  was  not  in  his  contemplation;  if 
it  had  been,  there  is  no  doubt  he  would  have  added  it. 

But  there  is  another  yiew  of  the  subject  which  must  be  con- 
elusive.  Admitting  that  the  principle  contended  for  by  the 
plaintiff's  counsel  is  correct,  it  could  not  control  this  question. 
Tbe  evidence  shows  that  Pope,  from  the  earliest  suggestion  of 
doubt  as  to  Turner's  signature,  resolved  not  to  pay  the  debt  in 
auy  event.  He  showed  some  anxiety  to  have  the  suit  against 
the  makers  well  conducted,  but  disclaimed  all  liability  or  inten- 
tion of  being  bound  by  the  original  contract.  This  was  known  to 
the  agent  of  Lucas,  for  he  was  present  at  the  time.  Of  what 
avail,  then,  would  have  been  an  offer  to  return  f  The  law  does 
not  require  an  act  to  be  done  which  would  be  useless  in  itself, 
which  doubtless  would  have  been  the  case  here. 

lu  addition  to  this  it  may  be  remarked  that,  under  the  cir- 
cumstances, Lucas  may  not  have  conceived  himself  authorized 
to  return  the  note;  for  the  better  opinion  seemed  to  be,  when 
suit  was  commenced,  that  the  signature  of  Turner  was  genu- 
iue.  It  was  the  impression  of  those  who  examined  it,  that 
it  was  no  forgery,  and  of  Pope  among  the  rest.  He  did  no^n 
admit  the  fact  of  forgeiy,  but  on  the  contrary  denied  it;  and, 
until  it  was  established  in  some  legal  way,  Lucas  could  have 
no  ground  for  a  recovery  on  the  original  consideratioc.  Pope, 
therefore,  having  notice  of  the  suit  and  of  the  matter  to  be 
tried,  and  not  consenting  to,  but  denying  the  forgery,  cannot 
complain  of  a  failure  to  return  the  note.  It  was  the  best 
mode  of  ascertaining  the  foi^gery,  and  was  of  itself  a  good 
excuse  for  Lucas'  not  returning  the  note.  The  suit  was  in 
fact  as  much  for  the  benefit  of  Pope  as  of  Lucas. 

The  second  point  raised  in  the  argument  by  the  plaintiff's 
counsel  is,  that  the  act  of  Lucas  in  receiving  the  note  in  pay- 
ment, after  he  knew  of  the  dissolution  of  the  partnership,  ex- 
tinguished the  partnership  debt  of  Pope  and  Hickman,  and  it 
could  never  afterwards  be  revived  without  the  express  consent 
of  Hickman. 

There  can  be  no  doubt  that  if  the  note  had  been  what  it  pur- 
ported to  be,  Hickman  would  have  been  entirely  discharged. 

1.  10  Wheat.  883. 
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Tbe  true  question  here  is,  whether  it  was  such  a  contract  as 
threw  the  burden  of  its  liabilities  expressly  on  Pope,  so  as  to  pro- 
tect Hickman  from  any  recourse  on  him.  The  cases  which  have 
been  referred  to  by  the  plaintiffs  counsel  are,  most  of  them, 
belonging  to  that  class  which  release  the  partner  from  his  part- 
nership debts  when  the  individual  note  of  another  partner  has 
been  received  in  payment.  This  is  acknowledged  to  be  correct 
as  to  partners  generally,  and  will  apply  with  greater  force  to  a 
retired  partner.  This  rule  is  clearly*  and  positively  laid  down 
by  Liord  Kenyon,  in  the  case  of  Evans  v.  Drummond}  He  says, 
emphatically,  that  it  is  not  ''  to  be  endured,  that  when  partners 
have  given  their  acceptance,  and  wheu,  perhaps,  one  of  the  two 
partners  has  made  provision  for  the  bill,  that  the  holder  shall 
take  the  sole  bill  of  the  other  partner,  and  yet  hold  both  liable." 
But  the  question  here  is,  whether  by  the  contract  Lucas  relin- 
quished his  claim  against  the  partnership. 

In  the  case  of  Jones  v.  Eyde^  it  was  held  '*  that  a  person  who 
discounts  a  forged  navy  bill  for  another,  who  passed  it  to  him 
without  knowledge  of  the  forgery,  may  recover  back  the  money, 
as  had  and  received  to  his  use,  upon  failure  of  the  considera- 
tion." Heath,  J.,  said:  ''  If  a  person  gives  a  forged  bank  note 
there  is  nothing  for  the  money;  it  is  no  payment."  In  the 
same  case  it  was  said:  "  A  man  takes  this  security,  looking  to 
the  persons  who  are  to  pay  it;  he  takes  it  on  the  presump- 
tion that  it  is  a  navy  bill.  It  was  not  what  it  purported  to  be." 
The  case  of  MarJde  v.  Hatfield,  2  Johns.  455  [3  Am.  Dec.  446], 
is  more  in  point,  and  in  principle  more  nearly  assimilated  to  this 
case  than  any  which  has  been  read  from  the  bar.  Chief  Justice 
Kent  reviewed,  with  the  clearness  and  discrimination  for  which 
he  has  been  so  justly  distinguished,  the  doctrine  as  it  is  now  set- 
tled, in  the  cases  of  payment  in  negotiable  paper.  He  shows  that 
in  transactions  of  this  kind  there  is  no  difiference  between  a  bank 
note  and  the  note  of  a  third  person.  The  forgery  of  either  is 
the  same  thing  to  the  party  receiving  it.  He  is  equally  unsuspect- 
ing and  ignorant  as  to  its  genuineness,  and  having  received  a  pri- 
vate note  instead  of  a  bank  note,  and  as  a  substitute  for  it,  there  is 
no  reason  that  he  should  be  held  to  risk  its  forgery.  In  the  lan- 
guage of  the  judge  just  alluded  to,  the  plaintiffs  below  parted 
with  their  just  demands  on  the  defendants  without  receiving 
what  was  intended.  The  note  was  not  what  it  purported  to  be, 
and  was,  in  fact,  no  payment.  The  contract  between  the  par- 
ties was,  that  the  note  should  be  paid  by  the  note  of  Hutchings 

1.  4  EBp.  89. 
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&  Co.  and  Simon  Turner,  indorsed  by  Harris.  Was  any  such  pay- 
ment  made  ?    How  can  Lucas  be  bound  by  a  contract  which 
was  not  executed  on  the  other  side  ?    And  how  can  they  claim 
the  benefit  of  it  in  the  very  face  of  a  failure,  on  their  part,  of  a 
compliance  ?    The  situation  of  Hickman  being  a  retired  partner 
can  make  no  di£ference.     He  has  never  been  discharged  from 
his  liability  as  one  of  the  firm.     The  analogy  traced   by  the 
plaintiffs'  counsel  between  this  case  and  those  of  deeds  with  war- 
ranty of  title  to  the  property,  is  not  perceived.     The  deed  is  gen- 
uine; the  obligations  it  imposes  on  the  parties  to  it  are  not  illu- 
sory, and  the  purchaser  relies  on  those  obligations.    The  deed 
is  what  it  purports  to  be,  and  it  is  held  as  an  indemnity  against 
the  want  of  title.     If  the  deed  be  forged,  then  the  resemblance 
appears,  or  if  Pope  had  given  his  own  note  in  payment,  the  cases 
put  by  counsel  would  be  more  analogous. 

The  third  position  assumed  by  plaintiffs'  counsel  is,  that  the 
testimony  of  Turner  on  the  trial  ought  not  to  have  been  admit- 
ted, because  he  was  directly  interested  in  establishing  the  forgery 
of  the  note.  This  point  and  the  next,  to  wit,  that  the  record  of 
the  trial  between  Lucas  and  Turner  was  inadmissible,  will  be 
considered  together. 

We  think  the  principle  involved  in  this  part  of  the  case,  too 
well  settled  to  be  now  questioned.  Pope  was  duly  notified  of 
the  pendency  of  the  suit,  was  applied  to  for  instructions  as  to 
the  witnesses  to  be  subpenaed,  and  was  interested  in  the  issue 
to  be  tried.  It  was  upon  the  successful  termination  of  that  suit 
that  his  liability  to  Lucas  was  to  be  at  an  end.  The  case  of  Kip 
V.  Brigham  et  al.  is  similar  to  this.  The  sheriff  was  sued  for  an  es- 
cape, and  a  recovery  had;  he  gave  notice  to  the  securities  of  the 
debtor  for  the  jail  bounds.  In  a  suit  against  said  securities,  the 
record  was  held  admissible  and  conclusive.  Turner,  therefore, 
having  no  interest  in  the  suit,  was  a  competent  witness,  and  the 
temptation  he  may  have  had  to  swear  falsely,  could  only  go  to 
his  credit. 

The  admissibility  of  evidence  to  prove  the  forgery  of  the  name 
of  Harris,  the  indorser,  was  objected  to  in  the  argument,  though 
not  noticed  in  the  brief.  It  was  said  that  by  our  statute  he  can 
not  be  discharged  from  his  indorsement,  unless  he  denies  it  on 
oath.  The  statute  in  this  respect  has  placed  promissory  notes, 
etc.,  on  the  footing  of  sealed  instruments,  and  forgeries  of  every 
kind  are  permitted  to  be  proved  in  this  way. 

In  the  examination  of  this  case,  the  court  have  not  thought  it 
necessary  to  advert  to  all  the  arguments  made  by  the  counsel,  bj 
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way  of  illustration,  but  have  confined  themselveB  ezclusiYely  to 
the  points  which  tbej  believe  should  govern  the  case.  They 
have  been  relieved  from  much  labor  of  investigation  by  the  very 
able  argument  of  the  counsel  of  both  sides. 

Cbeh8Haw,  J.  In  this  case  I  have  not  been  able  to  come 
to  any  satisfactory  and  conclusive  opinion,  and,  therefore-,  do  not 
undertake  to  dissent  from  the  judgment  of  the  court.  I  am, 
however,  inclined  to  think  that  unless  fraud  has  been  brought 
home  to  Pope,  he  and  Hickman  can  not  be  charged,  if  the  n<^te 
was  not  returned  as  soon  as  it  was  discovered  that  it  was  of  uo 
valae.  Bat  in  expressing  no  dissenting  opinion,  it  is  not  to  be 
anderstood  that  I  concur  in  the  judgment  of  the  court. 

Judgment  affirmed. 

Whitk,  J.,  having  presided  below,  did  not  sit. 


PowKB  OF  Pabtnebs  AiTBB  BissoLUTioM  OF  PAXTHSBsmp:  Ohordon  T. 
OHphani,  6  Am.  Deo.  572,  and  note. 


Cook  v.  Gocebill. 

[1  SZXWABT,  476.] 

bf  AX  Action  by  tbb  Ikdobsbb  againat  the  immediate  indoner,  the  tme  oon« 
nderation  for  the  indorsement  is  the  measure  of  the  recovery. 

AssuMPsrr  on  a  promissory  note  by  the  indorsee  against  his 
immediate  indorser.  The  case  turned  upon  the  admissibility  of 
evidence  to  show  that  the  consideration  for  the  indorsement  was 
less  than  the  face  of  the  note.  The  evidence  was  rejected  be- 
low, and  judgment  for  the  full  amount  given.  This  was  as- 
signed as  error. 

P.  W.  Ihylor,  for  the  plaintiff  in  error. 

Martin,  contra* 

By  Court,  Psbbt,  J.  It  appears  to  us  to  be  very  clear  that 
the  evidence  offered  should  have  been  received,  for  it  is  a  well- 
settled  principle  that  where  the  consideration  passing  between 
the  indorsee  and  his  indorser  is  not  equal  to  the  amount  of  the 
note,  the  indorsee  in  an  action  against  the  indorser  can  only  re- 
cover the  consideration  which  he  has  already  paid;  which  makes 
the  amount  of  damages  which  the  indorsee  is  entitled  to  recover, 
as  fixed  by  the  liability  of  the  parties  to  the  instrument.  It  is 
expressly  laid  down,  that  the  indorser  will  be  allowed,  when 
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sued  by  his  immediate  indorsee,  to  show  what  was  the  real  con- 
Bideration  passing  between  them.     If  this  suit  was  by  the    in- 
dorsee against  the  maker  of  the  note,  it  would  not  be  a  defense 
to  the  action  or  lessen  the  damages  for  him  to  say  the  plaintiff 
purchased  it  at  a  discount;  but  as  the  defendant  was  the  imme- 
diate indorser  to  the  plaintiff,  the  proof  offered  that  the  note 
was  indorsed  to  the  plaintiff  for  a  less  sum  than  the  note  called 
for  upon  its  face,  should  have  been  admitted,  to  ascertain  the 
damages  the  plaintiff  had  sustained  in  consequence  of  the  non- 
payment of  the  note  by  the  maker:    13  Johns.  52. 
Reversed  and  remanded. 

Gatlb,  J.,  not  sitting. 


Christian  v.  Scott. 

[1  Stewabt.  400.] 

Vendee's  Acquiesciko  in  Vendor's  Fraud.  —The  vendee  of  a  tract  of  land 
cannot  resist  the  payment  of  the  purchase  price  on  the  ground  of  fraud 
and  failure  of  consideration  when  it  appears  that  he  entered  upon  and 
continued  in  the  quiet  possession  of  the  land  after  he  discovered  the 
falsity  of  the  representations  that  it  was  free  from  incumbrances. 

Debt  on  two  notes  payable  to  Evans  and  assigned  to  Chria- 
itian.  Flea,  failure  of  consideration  and  fraud.  It  appeared 
that  the  notes  were  given  in  payment  for  a  certain  tract  of  land 
conveyed  by  Evans  to  Scott,  represented  by  the  former  to  be 
free  from  incumbrances;  and  that  three  days  before  this  con- 
vey a  nee,  Evans  had  conveyed  in  trust  to  Brandon.  Scott  knew 
of  this  deceit  when  he  went  to  take  possession,  but,  however, 
took  the  possession,  and  remained  in  quiet  possession  ever  since. 
The  court  instructed  the  jury  that  if  from  the  period  of  the 
sale  to  the  present  time  the  defendant  had  been  in  the  uninter- 
rupted possession  and  ownership  of  the  land,  they  must  find  for 
the  plaintiff;  but  that,  if  Evans  had  divested  himself  of  title  to 
the  land  before  conveying  to  Scott,  then  there  was  a  failure 
of  the  consideration  for  which  the  notes  were  given,  and  verdict 
should  be  for  the  defendant. 

Verdict  for  the  defendant. 

T/iom/on,  Brandon  and  Hutchinson  for  the  plaintiff. 

Clay^  McGlung  and  Hopkins,  contra. 

By  Court,  Crenshaw,  J.     In  rehition  to  the  instructions  re- 
quested by  the  plaintiff's  counsel  in  the  county  court,  we  are  of 
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opinioij  that  it  clearly  arose  out  of  the  testimony  presented  on 
the  trial,  that  it  was  legal  and  proper,  and  should  have  been 
given  by  the  judge  to  the  jury. 

As  to  the  charge  given  by  the  court  at  the  request  of  defend- 
ant's couDsel,  we  think  it  was  improper,  because  it  was  illegal 
and  did  not  arise  out  of  the  testimony.  It  does  not  appear  that 
there  was  any  evidence  going  to  prove  that  Evans  had  divested 
himself  of  title.  The  deed  of  trust  was  truly  an  incumbrance 
on  the  laud,  but  can  not  be  considered  as  an  absolute  convey- 
ance by  which  Evans  had  parted  with  all  his  right  and  title,  and 
wbether  Evans  had  or  had  not  parted  with  his  title,  there  was 
not  a  total  failure  of  consideration,  for  the  vendee  had  the  use 
and  occupation  of  the  land  from  the  period  of  the  sale  to  the 
present  time,  which  was  a  benefit  to  him,  and  therefore,  in  law, 
was  some  consideration.  As  to  the  fraudulent  representation 
made  at  the  time  of  the  sale,  by  the  vendor  to  the  vendee,  that 
the  land  was  free  from  incumbrance,  it  appears  that  the  vendee 
knew  of  the  incumbrance  when  he  took  possession  of  the  land; 
yet  instead  of  rescinding  the  contract  of  sale,  he  confirmed  the 
same,  and  acquiesced  in  the  fraud,  if  any,  by  taking  and  con- 
tinuing in  possession,  and  afterwards  paying  a  part  of  the  pur- 
chase-money. 

If  there  was  a  fraudulent  representation,  the  vendee  might 
have  rescinded  the  contract  as  soon  as  he  discovered  the  fraud; 
but  having  acquiesced  in  the  fraud,  and  proceeded  to  take  the 
benefit  of  the  contract,  he  can  not  rely  on  this  ground  to  avoid 
the  payment  of  the  purchase-money. 

Perhaps  in  an  action  of  covenant  on  the  warranty  expressed 
in  the  deed  or  implied  in  law,  a  subsisting  incumbrance  at  the 
time  of  the  sale  would  be  evidence  of  a  breach  of  covenant,  and 
support  the  action  without  an  eviction  by  title  paramount;  but 
we  do  not  undertake  to  settle  this  principle,  not  thinking  it 
necessary  in  the  present  case. 

We  are  all  of  opinion  that  if  the  vendee,  with  a  knowledge  of 
the  incumbrance,  took  possession  of  the  land,  and  has  continued 
in  the  quiet  and  undisturbed  possession  of  the  same,  though 
there  was  fraudulent  representation  as  to  the  title  at  the  time,  of 
sale,  he  is  yet  bound  to  pay  to  the  vendor,  or  his  assignee,  the 
purchase-money  agreed  to  be  paid.  The  judgment  of  the  county 
court  is  reversed,  and  the  cause  remanded. 

Tatlob,  J.,  not  sitting. 
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Richardson  v.  Hobabt. 

[1  Stewast,  500.] 

tHE  Dboreb  of  thb  Countt  Court  directing  the  sale  of  land  of  an  intestate's 
estate  is  evidence  against  third  persons  concerning  the  land  sold.  And 
this,  although  the  whole  record  in  that  behalf  is  not  produced,  sacli  de- 
cree being  conclusive  until  regularly  set  aside. 

The  Final  Certificats  of  Title,  under  the  act  of  congress,  settling  Speziisb 
claims,  is  sufficient  evidence  of  title,  and  can  not  be  questioned  by  a  tres- 
passer. 

Tbespass  to  try  titles,  brought  bj  Hobart  against  Richardson. 
In  support  of  his  claim,  Hobart  gave  in  evidence  the  final  cer- 
tificate of  the  land  ofBce,  issued  to  one  Durett  in  1825;  and  pro- 
duced transcripts  from  the  records  of  the  land  ofiSce  which 
ehowed  that  Durett  had  petitioned  the  Spanish  government  for 
the  land;  that  the  petition  was  granted  on  condition  that  no  one 
should  be  injured  thereby;  that  thereafter  Durett  filed  his  claim 
with  the  commissioners  of  the  United  States  land  office,  upon 
which  the  final  certificate  above  mentioned  was  granted.  Ho- 
bart had  been  in  possession  of  the  land  since  1809  as  tenant  of  ' 
Durett,  until  the  latter's  death,  in  1819.  Hobart  also  gave  in 
'evidence  the  transcript  of  the  proceedings  of  the  county  court 
of  Mobile  county,  containing  an  order  of  the  court  to  sell  the 
lands  of  Durett.  Under  this  order  the  lands  were  sold,  and 
purchased  by  Hobart,  to  whom  a  conveyance  was  executed. 
Bichardson's  counsel  objected  to  the  admission  of  any  of  the 
above  evidence,  except  the  deed  referred  to. 

Bichardson  claimed  title  as  a  settler  under  the  act  of  congress 
of  April  2,  1824,  entitled:  "  An  act  giving  the  right  of  pre-emp- 
tion to  certain  settlers  therein  mentioned."  The  certified  trans- 
cript of  the  list  of  such  settlers  contained  defendant's  name,  and 
by  it  he  appeared  to  claim  title  to  a  tract  known  as  Cedar 
Swamp;  but  it  did  not  appear  that  the  defendant  was  ever  re- 
cognized as  a  settler.  He  proved  that  he  had  occupied  the 
land  in  dispute  since  1819,  and  offered  to  show  that  the  persons 
who  had  been  cited  to  the  county  court  on  the  order  of  sale  as 
the  heirs  and  representatives  of  Durett,  were  but  illegitimate 
children  of  the  latter's  father. 

The  court  charged  the  jury  in  favor  of  the  plaintiff.  Verdict 
accordingly.  Whereupon  Bichardson  assigned  as  errors,  the 
improper  admission  of  evidence,  and  error  in  charging  the  jury. 

Parsons  and  Cooper,  for  the  plaintiff  in  error. 

Acre,  contra. 
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By  Court,  Gatle,  J.  The  plaintiff's  counsel  contend  that 
the  transcript  of  the  proceedings  of  the  county  court  ought  not 
to  have  been  read  in  eyidence,  because  the  whole  record  in  that 
behalf  was  not  produced,  and  because  it  purports  to  be  a  trans- 
cript from  the  minutes,  and  not  from  the  record. 

In  support  of  Ihe  first  reason,  the  case  of  King  v.  Groke,  1 
Gowp.  26,' has  been  referred  to,  and  on  looking  into  that  case, 
it  is  found  to  bear  no  analogy  to  the  one  under  consideration. 
It  arose  under  a  statute  of  9  George  III,  which  had  for  its  ob- 
ject the  establishment  of  a  particular  road.     It  gave  an  author- 
ity to  the  corporation  of  London  to  purchase  of  individuals  such 
lands  as  might  be  necessary  to  carry  it  into  effect,  and  in  case 
of  the  refusal  to  sell,  the  justices  of  the  county,  on  the  applica- 
tion of  the  corporation,  were  required  to  direct  a  jury  to  be 
summoned  to  assess  the  value  of  the  land.     The  defendant, 
whose  land  had  been  condemned  by  the  verdict  of  a  jury 
and  the  order  of  the  justices,  removed  the  cause  by  certiorari 
into  the  court  of  king's  bench.    The  proceedings  had  before  the 
justices  were  set  aside,  on  the  ground  that  the  directions  of  the 
statute  had  not  been  strictly  pursued.     Lord  Mansfield  laid 
down  the  rule  that  when  special  authority  is  delegated  to  par- 
ticular persons  to  take  away  a  man's  property  and  estate  against 
his  will,  it  must  be  strictly  pursued,  and  must  so  appear  on  the 
face  of  the  proceedings;  a  rule  dictated  by  the  principles  of 
common  justice,  and  necessary  and  essential  to  the  rights  of  the 
citizens.      That  case  was  reviewed  expressly  for  the  purpose  of 
setting  aside  the  order  of  the  justices,  and  of  showing  that  the 
persons  authorized  to   treat  for  and  purchase  lands,  had  not 
acted  in  pursuance  of  the  statute.     The  corporation  were  mere 
agents,  and  the  justices  had  jurisdiction  in  such  cases  only  as 
might  be  brought  before  them,  in  relation  to  this  particular 
road.    In  the  case  at  bar,  the  record  of  the  county  court  was  in- 
cidentally examined  as  a  matter  of  evidence;  unlike  the  justices', 
the  county  court  is  a  court  of  record,  having  general  jurisdiction 
oyer  the  estates  of  deceased  persons.     The  force  and  effect  of 
its  proceedings  and  judgments  can  not  be  questioned  or  dis- 
turbed till  they  are  carried  to  a  high  tribunal  for  revision.    The 
point  made  by  the  plaintiff's  counsel  is  fully  embraced  by  the 
rule  that  the  judgment  of  a  court  of  competent  jurisdiction  is 
conclusiye  till  regularly  set  aside.    The  order  of  sale  by  the 
county  court  was  its  judgment,  and  that  judgment  could  not  be 
impeached  incidentally  when  introduced  as  a  piece  of  evidence. 
It  was,  therefore,  not  necessary  to  introduce  the  whole  proceed- 
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ingSy  in  relation  to  tbe  estate  of  Durett,  on  the  trial  of   ilie 
cause. 

The  other  objection,  that  it  purports  to  be  a  transcript  from 
the  minutes,  and  not  from  the  records  of  the  county  court,  is 
equally  unavailing.     The  proceedings  are  set  out  at  length,  re- 
citing the  orders  which  had  been  previously  made,  and  show 
clearly  that  they  are  the  genuine  records  of  the  proceedings  of 
the  court,  though  certified  to  be  a  transcript  of  the  minutes. 
The  case  cited,  Ferguson  v.  Harwood,  7  Cranch,  408,  is  -  not  in 
point.     In  that  case  the  court  would  not  permit  a  transcript  of 
minutes  extracted  from  tbe  judge's  docket  to  be  read  in  evi- 
dence to  contradict  a  record  duly  certified  under  the  act  of  con- 
gress prescribing  the  mode  of  authenticating  records.     The  tran- 
script introduced  in  the  court  below  was  very  different  from 
the  minutes  of  the  court's  docket. 

It  is  furtber  objected,  under  the  first  assignment  of  error, 
that  the  Spanish  permit  originally  granted  to  Durett,  and  the 
oath  of  Hobart,  the  plaintiff  in  tbe  action,  made  before  the  com* 
missioners  long  prior  to  his  becoming  interested  in  the  land, 
were  improperly  admitted  in  evidence  to  the  jury.  It  is  not 
believed  to  be  necessary  for  the  plaintiff  to  go  beyond  the  final 
certificate  of  Durett  to  establish  his  title.  If  his  claim  was 
deemed  sufficient  to  entitle  him  to  a  patent,  by  the  tribunal  es- 
tablisbed  by  the  government  to  investigate  it^  the  sufficiency  or 
competency  of  the  evidence  on  which  that  tribunal  acted  can 
not  be  questioned  by  one  in  the  situation  of  the  defendant  be- 
low. He  does  not  appear  to  have  had  any  other  claim  than 
that  of  mere  occupancy  of  a  part  of  the  land  from  the  year  1819. 

It  is  true,  his  name  appears  on  a  list  of  settlers,  as  reported 
by  the  register  and  receiver,  but  by  the  remarks  of  the  register 
subjoined  to  that  list,  he  was  not  recognized  as  a  settler  entitled 
to  land  under  the  acts  of  congress.  And  when  it  is  remem- 
bered that  Durett  had  been  in  constant  possession  of  the  prem- 
ises from  tbe  year  1809,  under  a  Spanish  permit,  obtained  as 
early  as  the  year  1800,  he  can  be  regarded  in  no  other  light 
than  that  of  a  trespasser.  He  had,  tberefore,  no  right  to  ques- 
tion the  validity  of  the  title  derived  from  the  United  States. 

Under  tbe  second  assignment  of  error,  tbe  plaintiff's  counsel 
renew  their  objections  to  the  proceedings  of  the  county  court, 
and  refer  to  a  number  of  instances  in  wbich  they  suppose  that 
court  to  have  erred.  These  objections  are  embraced  by  the 
view  taken  of  this  subject  in  considering  tbe  first  assignment  of 
error,  in  which  it  is  shown  that  being  a  court  of  competent 


July,  1828.]  BoARDMAN  V.  Gore.  73 

jurisdiction,  its  records  and  judgments  are  in  full  force,  and  can 
not  be  questioned  till  tbev  are  legally  set  aside.  But  it  is  stiid 
the  county  court  bad  no  jurisdiction  over  the  land  in  dispute, 
because  Durett  was  not  seised  of  it  at  the  time  of  bis  death. 
The  evidence  does  not  authorize  this  conclusion.  It  does  not 
appear  but  that  he  had  been  in  the  continual  possession  from 
the  year  1800  till  his  death,  a  period  of  nearly  twenty  years, 
and  that  bis  possession  was  coupled  with  a  right  of  possession, 
derived  from  a  title  from  the  Spanish  government,  which  has 
been  recognized  and  confirmed  by  the  United  States.  He  had 
then  Buch  an  estate  in  the  land  as  constituted  his  possession, 
legally  and  technically,  a  seisure.  We  are  therefore  of  opinion 
that  the  circuit  court  did  not  err,  either  in  admitting  the  evi« 
dence  stated  in  the  bill  of  exceptions,  or  in  its  charge  to  the 
jury. 

Judgment  affirmed. 

Crenshaw,  J. ,  not  sitting. 


BOABDMAN    V.  GORE. 

[1  SuxwAxr,  817.] 

BoHD  WTTH  Patsb's  Name  IN  Blank,  given  with  aathority  to  fiU  np  th« 

blank,  wiU  entitle  the  payee  to  insert  his  name. 
Such  Authobttt  need  not  be  under  Seal  nor  in  writing;  it  may  rest  in 

paroL 

Dbbt  against  Gore  and  Williams  on  a  joint  and  several  note, 
under  seal,  made  by  them  to  Qarner  or  bearer,  and  transferred 
to  plaintiff.  The  defendants  pleaded  separate  pleas.  Gore's 
first  plea  alleged  that  the  writing  was  not  his  deed,  as  it  was 
executed  in  blank  as  to  the  name  of  the  payee,  and  that  his 
name  was  inserted  afterwards.    Replication  averring  that  Gore 

made  the  writing  authorizing to  insert  the  name  of  the 

payee  therein.  Bejoioder  generally,  and  issue  joined.  Wil- 
liams filed  a  general  plea  of  non  eat  faclwni,  on  which  there  was 
an  issue.  It  appeared  od  the  trial  that  this  bond  was  one  of 
many  executed  to  a  company  of  men;  that  it  was  the  intention 
of  the  company  after  receiving  them  to  divide  them  among  them- 
selves; that  the  bonds  were  all  made  payable  to  bearer,  and  a 
blank  left  for  the  payee's  name;  and  *'  that  there  was  a  general 
understanding  that  all  the  notes  of  the  description  of  the  one 
in  question  should  be  filled  up  with  the  name  of  the  person  to 
whom  they  should  be  allotted  on  a  division  of  the  notes  among 
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the  company,  which  division  was  made  after  the  signing  of  tbe 
note." 

At  the  request  of  the  defendant's  counsel,  the  court  instructed 
tbe  jiirj,  "  that  in  considering  the  issue  taken  on  the  plea  of 
the  defendant  Williams,  thej  should  disregard  all  evidence  to 
show  an  authority  to  insert  in  said  bond,  after  signing  and  seal- 
ing thereof,  the  name  of  the  payee;"  and  further,  "  wholly  to 
disregard  all  parol  evidence  going  to  show  an  authority  by  said 
defendant  Gore,  to  insert  in  said  bond,  after  the  same  was 
signed  and  sealed,  the  payee's  name;  and  that  a  payee's  name 
could  only  legally  be  so  inserted  by  virtue  of  an  authority  for 
the  purpose  under  seal."  Verdict  for  the  defendants.  Error 
assigned  that  the  above  instruction  was  erroneous. 

CoUier,  for  the  plaintiff  in  error. 

Baylor^  Shortridge  and  Ellis,  contra. 

By  Court,  Tatlob,  J.  The  question  we  have  to  decide  is,  waa 
B.  M.  Gamer  authorized  to  insert  his  name  as  payee  of  this 
bond,  after  the  division  of  the  bonds  among  the  members  of  the 
company  ? 

It  is  not  proved,  but  we  are  bound  to  presume,  that  Gamer 
was  one  of  the  company  among  whom  the  instruments,  of  which 
the  bond  in  question  was  one,  was  to  be  divided. 

It  has  been  insisted  in  argument  that  no  agreement  on 
the  part  of  the  obligors,  that  the  names  of  the  obligees 
should  be  inserted,  can  be  inferred  from  the  testimony;  that  it 
is  only  proved  such  an  understanding  existed  among  the  mem* 
bers  of  the  company,  and  even  if  such  an  alteration  could  have 
been  legaUy  made  with  the  consent  of  the  obligors  after  the  in- 
strument was  signed  and  sealed,  which  is  denied,  yet  no  such 
consent  appears.  I  am  of  a  different  opinion.  It  does  appear 
to  me  that  the  only  idea  which  will  strike  the  mind  from  the 
evidence  is,  that  the  space  for  the  insertion  of  the  name  of  the 
obligee  was  left  blank  with  the  express  understanding  and 
agreement  of  the  obligors  that  such  space  should  be  filled  up 
by  the  person  to  whom,  in  the  contemplated  division  by  the 
company,  this  bond  should  be  allotted. 

Does  the  alteration,  then,  which  was  made  in  this  bond, 
by  virtue  of  the  previous  agreement  between  the  parties,  render 
it  void  ?  The  ancient  doctrine  seems  to  have  forbidden  any 
change  in  the  bond  after  it  was  executed,  even  with  the  express 
consent  of  all  the  parties;  but  no  modern  cases,  it  is  believed,  can 
be  found  to  support  it;  on  the  contrary,  it  is  overruled  in  Eng- 
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land:  1  Anst.  228;  2  Stark.  480,  n.  1.  In  the  United  States 
almost  eveiy  decision  has  sustained  bonds  which  have  been 
thus  altered,  and  it  has  uniformly,  so  far  as  my  examination  has 
extended  (and  no  case  is  produced  to  the  contrary),  been  held 
that  the  agreement  might  be  by  parol:  2  Stark.  480,  n.  1.  It 
18  even  held  that  such  consent  may  be  implied  from  the  na- 
ture of  the  alteration.  Now  it  is  diOicult  to  conceive  a  case  in 
which  the  implication  would  be  stronger  than  in  the  present, 
were  there  no  evidence  to  the  fact. 

It  may,  indeed,  be  well  doubted  whether  the  alteration  was 
at  all  material.  The  bond  was  made  payable  to  bearer,  and  it 
is  by  no  means  certain  it  is  any  more  obligatory  upon  the  obli- 
gors with,  than  without  the  name  of  an  obligee. 

But  it  is  urged  that  the  eyidence  was  calculated  to  take  Wil- 
liams by  surprise;  that  he  had  no  notice  from  the  pleadings  of 
the  manner  in  which  the  plaintiff  intended  to  sustain  the  action. 
This  objection  comes  from  him  with  an  ill  grace.  He  filed  the 
general  plea  of  non  est  factum;  to  sustain  that  plea,  he  proves 
that  no  payee's  name  was  inserted  at  the  time  he  executed  the 
instrument.  Has  not  the  plaintiff,  who  is  an  assignee,  much 
more  right  to  say  that  he  is  surprised  by  the  nature  of  the  de- 
fense ?  While  he  is  preparing  himself  to  prove  that  the  defend- 
ant did  sign,  seal,  and  deliver  the  bond,  all  his  evidence  pro- 
cured with  so  much  trouble  is  rendered  useless  by  an  objection 
he  did  not  anticipate.  It  is  believed  that  the  evidence  of  the 
plaintiff  grew  out  of  that  of  the  defendant,  and  that  it  should 
have  gone  to  the  jury  in  the  state  of  the  pleadings. 

It  is,  therefore,  the  opinion  of  this  court  that  the  circuit  court 
erred  in  the  instructions  given  to  the  jury,  that  under  the  plea 
of  non  est  faclum,  filed  by  the  defendant,  Williams,  the  evi- 
dence that  the  defendant  agreed  that  the  name  of  the  obligee 
should  be  inserted  after  he  had  signed  and  sealed  the  bond, 
should  have  had  its  full  effect  with  the  jury,  if  believed  by  them, 
to  prove  the  bond  to  be  the  deed  of  Williams.  It  is  also  our 
opinion,  that  a  parol  agreement  by  Qore,  that  the  obligee's  name 
should  be  inserted,  was  as  competent  to  prove  that  fact  as  his 
agreement  under  seal  could  be. 
Judgment  reversed  and  cause  remanded. 

LiPSOOMB,  C.  J.,  and  Pebbt,  J.,  not  sitting. 

Fnxiaro  Blakks  in  WKrrrEN  Instruments:  See  note  to  Woodworth  v. 
Bank  of  America^  10  Am.  Dec.  271,  and  Stahl  v.  Berger,  13  Id.  666  and  note, 
•bowing  the  diversity  of  opinion  in  regard  to  the  nature  of  the  authority  to 
fill  blanks  in  writings. 
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Wright  v.  Spengeb. 

[1  Stxwabx,  676.] 

Trover  Lies  against  an  Officer  who  Bella  without  notice,  property  aeixed 

tinder  process. 
The  Measure  of  Damages  in  such  case  rs  the  diminntion  in  pvoe  produced 

by  the  irregularity  of  the  sale. 

Tboveb  for  the  value  of  a  horse.  Plea  of  justification  that 
the  defendaut  had  seized  the  horse  as  an  officer,  ander  an 
attachment,  and  had  sold  him  pursuant  to  an  order  made  by 
the  justice  issuing  the  attachment,  directing  fifteen  days'  notice 
to  be  given  of  the  time  and  place  of  such  sale.  The  court 
charged  the  jury  that  where  an  officer  justifies  on  the  ground 
of  legal  authority,  they  must  be  satisfied  that  he  conformed  to 
that  authority;  and  that  if  he  had  sold  without  giving  the 
notice  required  by  law,  the  sale  did  not  change  the  right 
of  property,  and  this  action  could  be  sustained.  Defendant 
excepted.     Verdict  and  judgment  for  the  plaintiff. 

Shorlridge  and  EUia,  for  the  plaintiff  in  error. 

Barton  arid  Stewart^  contra. 

By  Court,  White,  J.  It  is  certain  the  process  of  the  law  will 
protect  the  officer  who  pursues  it,  but  if  he  misuses  or  abuses 
it,  that  protection  is  taken  from  around  him;  notwithstanding, 
then,  in  this  case,  the  original  taking  may  have  been  lawful;  if 
the  defendant  was  guilty  of  a  misfeasance,  he  thereby  became  a 
trespasser  ab  initio.  A  misfeasance  is  the  improper  perform- 
ance of  some  act  which  might  lawfully  be  done.  The  defend- 
ant here  had  a  right  to  take  and  sell  the  property,  but  was 
bound  to  do  it  as  directed  by  law.  If,  then,  be  sold  without 
the  legal  advertisement,  it  was  the  improper  performance  of  an 
act  which  might  have  been  lawfully  done;  and  he  was,  accord- 
ing to  strict  definition,  guilty  of  a  misfeasance.  By  this  he 
was  dismantled  of  his  protection,  and  made  a  trespasser  from 
the  beginning.  There  can  be  no  question  but  that  he  was 
liable  to  the  action  of  trespass.  In  such  an  action,  the  plaintiff 
must  show  either  an  actual  possession,  or  a  general  right  of 
property,  which  would  draw  to  it  a  constructive  possession  at 
the  time  of  the  trespass  committed.  Then,  if  trespass  were 
the  action,  the  objection,  that  the  officer's  having  taken  posses- 
sion divested  the  property,  would  not  avail.  For  though  true 
to  a  certain  extent,  yet  the  misfeasance  on  his  part  would  revest 
the  property  in  the  original  holder,  and  the  law  would  consider 
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it  as  havizig  been  there  from  the  beginning.   Now,  in  an  action  of 
trover,  as  well  as  in  trespass,  the  plaintiff  must  prove  either 
actual  possession  at  the  time  of  conversion,  or  a  right  of  prop- 
erty,  which  gives  constructive  possession.    In  these  particulars, 
then,   the  actions  resemble  each  other,  and  if  in  trespass  the 
first  taking  by  the  officer,  and  his  qualified  property,  would  not 
iuterpose  a  bar  by  reason  of  his  subsequent  misfeasance,  I  can 
not  see  why  it  should  create  the  difficulty  contended  for  in  trover. 
The  taking  of  the  property  tortiously  constitutes  a  conversion, 
and    the    party   injured    may  waive  the   trespass  and    bring 
trover.     If,  however,  he  deliver  the  property  himself,  or  the 
defendant  by  lawful  means  gains  the  possession,  the  plaintiff  is 
bound  to  prove  a  demand  and  refusal,  an  actual  conversion,  or 
an  abuse  of  the  trust  reposed;  or  authority  given  to  the  preju- 
dice of  his  rights.     In  this  case  the  defendant  did  abuse  his 
authority,  and  that,  too,  to  some  extent,  at  least  to  the  injury 
of  the  plaintiff.    There  was  then  a  conversion.    Nor  is  it  always 
necessary  that  the  plaintiff  should  be  injured  to  the  full  amount 
of  his  property  on  the  one  hand,  or  that  the  defendant  should 
have  appropriated  the  goods  to  his  own  exclusive  use  on  the 
other.     For  though  the  plaintiff  may  have  regained  the  posses- 
sion of  his  property,  he  may,  nevertheless,  recover  in  this  form 
of  action  to  the  extent  of  the  injury  actually  sustained;  and  if 
A.  deliver  goods  to  B.,  and  he  deliver  them  over  to  a  third  per- 
son, without  authority,  it  is  a  conversion  on  the  part  of  B. ;  or 
if  B.  receive  goods  as  a  carrier,  consigned  to  C,  and  he,  by 
negligence,  lose  them,  or  even  by  mistake  deliver  them  to  a 
wrong  person,  he  is  liable  in  trover:  1  Chit.  PI.  154.     From  all 
which  it  is  manifest  that  if  the  authority  to  possess  goods,  given 
either  by  the  owner  or  the  law,  be  by  any  positive  act  abused, 
it  is  a  conversion,  and  trover  will  lie;  and  the  recovery  will,  as 
in  trespass  or  case,  depend  on  the  extent  of  the  injury;  with 
this  limitation,  that  in  trover  you  can  not  recover  beyond  the 
value  of  the  property  converted,  and  interest  on  that  value. 
For  these  reasons,  I  think  that  this  action  was  well  brought; 
and,  therefore,  that  the  first  objection  is  badly  taken. 

The  charge  of  the  court,  however,  is  manifestly  too  broad  in 
this,  that  it  states  that  the  sale  by  the  defendant,  without 
notice,  did  not  change  the  right  of  property.  We  think  that 
the  sale,  even  though  made  without  notice,  would  vest  the 
property  in  the  purchaser,  though  at  the  time  of  such  sale  the 
plaintiff  had  such  a  right  as  would  enable  him  to  maintain  this 
action  for  the  conversion  which  was  then  committed.     Besides, 
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this  charge  had  a  direct  tendency  to  induce  the  juiy  to  s^^o 
damages  to  the  full  value  of  the  property,  which,  we  think,  in 
a  case  like  this,  where  it  was  sold  to  pay  his  debt,  should  not 
hai^e  been  recovered,  but  that  he  should  have  received  a  com- 
pensation for  the  diminution  in  price  produced  by  the  irregn- 
larity  of  the  defendant,  in  not  giving  the  proper  notice.  For 
this  lust  error,  therefore,  the  judgment  must  be  reversed,  and 
the  cause  remanded. 

LiPSOOMB,  0.  J.,  not  sitting. 


GASES 

IH  THB 

SUPREME  COURT  OP  ERRORS 

OONNBCTIOUT. 


Cook  v.  Bbadi^et. 

n  Oonr.  07.] 

Kmbji  WBmnnr  Oohtbact  is  ov  no  Higher  Dighitt  than  om  sr  Pabol^ 

and  a  oonnderatum  therefor  most  be  proved. 
MoBAi.  Qbugatiok  IB  NOT  SuiviGiXNT  to  Bupport  ft  oontracti  except  in  caeei 

where  a  good  or  valuable  consideration  has  once  existed. 
A  Son  is  under  no  Legal  OBLtOATiON  to  pay  debts  previoosly  contracted 

by  his  indigent  father  for  the  latter^s  necessary  support;  and  his  written 

promise  to  pay  snch  debts  is  without  consideration,  and  therefore  in* 

capable  of  being  enf oroed  in  law. 


Ebbob.  .  Bill  in  chancery  brongbt  by  Bradley  against  Hannah 
Cooky  administratrix  of  Henry  Cook,  praying  for  correction  of 
a  mistake  in  a  discharge  given  by  Bradley  to  Henry  Cook,  or 
for  an  injunction  against  its  use  in  a  suit  at  law  then  pending. 
The  bill  stated  that  Jonathan  Cook  was  indebted  to  Bradley  in 
the  sum  of  sixty  doUars  for  goods  previously  supplied  to  him, 
and  which  were  necessary  to  his  support,  he  being  in  indigent 
circumstances,  and  nnable  to  provide  for  himself.  Henry  Cook, 
the  only  child  of  Jonathan  Cook,  was  wealthy,  and  of  sufficient 
ability  to  support  his  father.  Henry  Cook  signed  and  delivered 
to  Bradley  a  writing,  certifying  that  he  acknowledged  the  debt 
due  by  his  father  to  Bradley  to  be  for  necessaries  of  life,  and  of 
such  a  nature  that  he  considered  himself  thereby  obligated  to 
pay  to  Bradley  the  sixty  doUars  then  due,  provided  his  father 
did  not  pay  the  same  in  his  life-time.  Jonathan  Cook  died 
without  having  paid  any  part  of  said  debt,  and  about  two  years 
later  Henry  Cook  died.  After  his  death,  Bradley  brought  an 
action  against  his  administratrix,  on  the  writing,  and  she  pleaded 
in  bar  the  following  discharge:  '*  Beceived,  Litchfield,  January 
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5,  1820,  of  Henry  Cook,  ten  dollars  in  full  of  all  claims  and 
demands  to  this  date.     Joel  Bradley." 

This  discharge  was  given  by  Bradley  on  settlement  of  a  suit 
between  bim  and  Cook,  in  which  the  sixty  dollars  formecl  no 
part  of  the  controversy.  By  mistake  the  discharge  was  dravrn 
so  as  to  extend  to  all  demands.  Immediately  after  its  execu- 
tion, Bradley  discovered  the  mistake,  and  requested  Cook  to 
allow  it  to  be  corrected,  which  the  latter  refused  to  do.  On 
demurrer  to  the  bill,  the  superior  court  adjudged  the  bill  suffi- 
cient, and  granted  the  decree  sought.  On  defendant's  motion^ 
the  record  was  transmitted  to  this  court  for  revision. 

Church  and  Smith,  for  the  plaintiff  in  error.     The  contract  on 
which  plaintiff's  action  at  law  is  founded  is  invalid  for  want 
of  consideration.     The  necessaries  were  furnished   upon  the 
credit  and  at  the  request  of  Jonathan  Cook,  and  without  ex- 
pectation of  recourse  to  Henry  Cook.     Not  only  was  the  con- 
sideration past  and  executed,  but  Henry  Cook  was  an  entire 
stranger  to  it:  Bulkley  v.  Landon,  2  Conn.  404,410, 416.    There 
are  but  two  classes  of  cases  in  which  a  moral  obligation  will 
constitute  a  legal  consideration  for  a  contract:  1.  Where  there 
has  been  an  antecedent  legal  liability  which  can  not  now  be 
enforced;  2.  Where  an  act  has  been  done  at  the  request  or  for 
the  benefit  of  the  promisor,  but  under  circumstances  which  do 
not  impose  a  legal  liability:  Smith  v.  Ware,  13  Johns.  257;  l/iZb 
V.  Wyman,  3  Pick.  207;  Edwards  v.  Davis,  16  Johns.  281,  283, 
n.;  Frear  v.  Eardenburgh,  5  Id.  272  [4  Am.  Dec.  356];  Early  v. 
Maho7i,  19  Id.  147  [10  Am.  Dec.  204];    Barnes  v.  Heudley,  2 
Taunt.  184.    This  case  comes  within  neither  of  these  classes. 
Even  a  legal  obligation  in  one  right  is  no  consideration  for  a 
promise  to  pay  in  another:   Rann  v.  Hughes,  7  T.  B.  350,  n. 
The  plaintiff  has  adequate  remedy  at  law,  for  the  instrument 
pleaded  in  bar  may  be  there  avoided  by  showing  the  mistake, 
as  well  as  in  chancery:  3  Stark.  Ev.  1272,  n. 

HitnfinQton  and  Sandford,  for  the  defendant  in  error.  Under 
the  circumstances  of  this  case  the  son  was  morally  bound  to  pay 
for  the  supplies  furnished:  1  Bl.  Com.  453.  This  was  sufficient 
consideration  for  his  promise:  Atkinsy,  Hill,  Cowp.  288;  Hawkes 
y.Sau7id<^s,  Id.  290;  Trueinan  v.  Fcnton,  Id.  544;  Atkins  v.  Ban- 
well,  2  East,  505;  Lee  v.  Ma(jgeridge,5  Taunt.  36;  2  Bl.  Com. 
142;  Bull.  N.  P.  129,  147;  1  Esp.  Dig.  95;  1  Selw.  N.  P.  1;  3 
Wooddes.  Lect.  143:  1  Fonb.  Eq.  336;  2 Evans'  Poth.  20;  Anon. 
2  Show.  18^;  Andover  S  M.  T.  C.  v.  Gould,  6  Mass.  43  [4  Am, 
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Dec.  80];  Salem  v.  Andover,  3  Id.  438;  Davenport  v.  Mason,  15 
Id.  94.  This  doctrine  was  never  questioned  in  Massachusetts 
until  the  case  of  Mills  v.  IVyman,  3  Pick.  207.  It  has  been 
maintained  bv  the  ablest  judges  in  the  state  of  New  York:  Stew- 
art ▼.  Eden,  2  Caines,  152  [2  Am.  Dec.  222];  Tioga  v.  Seneca,  13 
Johns.  382;  Doty  v.  Wilson,  14  Id.  381;  Bentley  v.  Morse,  Id.  468. 
And  it  has  been  recognized  as  established  law  in  our  own  state : 
1  Swift's  Dig.  204,  206.  But  if  it  were  otherwise,  a  principle 
60  consonant  to  natural  justice  ought  to  receive  the  sanction  of 
ibis  court. 

The  defendant  was  legally  bound  to  support  his  father:  Stat. 
369.  If  the  duty  exists  bj  law  it  matters  not  by  what  proceed- 
ing it  is  to  be  enforced.  The  relief  of  the  suffering  father's  ne* 
cessities  was  a  benefit  to  the  son. 

The  plaintiff  has  not  uu  adequate  remedy  at  law,  for  the  in- 
strument pleaded,  though  not  technically  a  release,  is  so  in  legal 
effect.  The  courts  of  Connecticut  have  always  treated  such  in- 
strumeots  as  releases:  Carter  v.  Bellamy,  Kirby,  291;  Tryon  v. 
Eart,  2  Conn.  120;  1  Swift's  Dig.  300  Under  our  statute  they 
must  be  pleaded  as  releases:  Brace  v.  Collin,  1  Day,  275. 
This  instrument  is  conclusive  and  can  not  be  explained  at  law : 
Carter  v.  Bellamy,  Kirby,  291;  Pierson  v.  Hooker,  3  Johns.  68, 
70.  A  seal  to  instruments  of  this  kind  has  never  been  considered 
material  in  this  state:  1  Swift's  Dig.  800;  Bacon  y.  Newton,  5 
Day,  128;  Tryon  v.  Hart,  2  Conn.  120.  A  mistake  in  a  written 
instrument  can  not  be  shown  in  a  court  of  law.  The  invariable 
practice  in  such  cases  is  to  go  into  a  court  of  chancery. 

Daooett,  J.  The  question  presented  on  this  record  for  dis- 
cussion, arises  on  the  validity  of  the  promise  of  the  deceased, 
Henry  Cook,  stated  in  the  bill.  If  no  action  can  be  supported 
on  that  contract,  then  the  interference  of  the  court  to  exercise 
its  chancery  power,  to  explain  or  invalidate  the  discharge,  would 
be  useless,  and  the  examination  of  other  points  suggested  in  ar- 
gument, unnecessary.  I  am  satisfied,  on  a  full  view  of  the  case, 
that  the  contract  is  Void  for  want  of  consideration,  and,  there- 
fore, that  no  action  can  be  supported  on  it. 

1.  The  contract  is  not  a  specialty,  though  in  writing;  nor  is  it 
governed  by  the  law  merchant,  applicable  to  negotiable  paper. 
Were  it  of  the  first  det^cription,  by  the  rules  of  the  common  law, 
the  consideration  would  be  locked  up  and  could  not  be  inquired 
into.  Were  it  a  note  or  bill  of  exchange,  the  law  merchant  would 
give  to  it  the  same  force  in  relation  to  third  persons.  It  is  true 
that  in  PiUans  db  Hose  v.  Van  Mierop  d  Hopkins,  3  Burr.  1663,  a 
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suggestion  was  made  by  Wilmot  aud  the  judges  who  sat  wiib 
him  in  the  king's  bench,  that  mere  want  of  consideration  coul  I 
not  be  alleg:  d  in  avoidance  of  a  contract  in  writing.  This  sug'- 
gestion  was  never  established  as  law;  and  in  the  case  of  Barm  ▼. 
Hughes,  7  T.  li.  350,  n. ,  the  true  doctrine  of  the  common  law  -waa 
laid  down.  A  mere  written  contract  is  upon  the  footing  of  a 
parol  contract,  and  a  consideration  must  be  proved.  This  is  an 
inflexible  rule  of  law,  and  the  court  is  not  at  liberty,  if  it  had 
the  disposition,  to  subvert  it.    Ex  nudo  paclo  non  oritur  aciio, 

2.  What  is  a  consideration  sufficient  to  uphold  a  contract? 
Here,  too,  the  common  law  furnishes  the  answer;  a  benefit  to  the 
party  promising,  or  a  loss- to  the  party  to  whom  the  promise  is 
made.  The  quantum  of  benefit  on  the  one  hand,  or  of  loss  on 
the  other,  is  immaterial:  Pow.  on  Cont.  343,  344.  To  mul* 
tiply  authorities  on  this  point  is  quite  unnecessary. 

Let  us  now  apply  these  uncontroverted  principles  to  the  case 
before  us.  Could  Henry  Cook  possibly  receive  any  benefit 
from  this  contract?  He  gained  nothing — nothing  was  re^ 
nounced  thereby.  Was  he  induced  by  any  loss  to  the  promisee? 
He  advanced  nothing;  he  became  liable  for  nothing;  he  did  not 
forego  anything  by  or  on  the  ground  of  it.  He  had  before,  not 
at  the  request  of  Henry  Cook,  but  of  Jonathan  Cook,  f  urnbhed 
the  latter  with  necessaries  for  his  support.  It  is  impossible  to 
discover,  thus  far,  any  consideration  known  to  the  law. 

3.  The  defendant  in  error  still  insists  that  the  father  being 
poor  and  unable  to  support  himself,  and  the  son  being  possessed 
of  a  large  property,  a  legal  obligation  rested  on  him  to  pay  for 
these  necessaries  thus  furnished;  and  a  legal  obligation  is  a 
good  consideration  for  a  promise.  The  conclusion  is  just  if  the 
premises  are  true.  But  was  there  this  legal  obligation?  If  it 
exist,  it  is  to  be  found  in  our  statute  providing  for  the  support  of 
paupers:  Stat.  369,  tit.  73,  c.  1.  Provision  is  there  made  that 
poor  and  impotent  persons,  unable  to  support  themselves,  shaU 
be  supported  by  their  children,  if  of  sufficient  ability.  The 
manner  in  which  they  shall  be  compelled  to  furnish  this  sup- 
port is  prescribed.  The  selectmen  of  the  town  where  the  poor 
persons  reside,  or  one  or  more  of  their  relations,  may  make  ap- 
plication to  the  county  court,  and  the  court  may  order  such 
support  to  be  supplied  by  the  relations  of  the  poor  persons, 
from  the  time  of  such  application.  The  facts  are  to  be  ascer- 
tained by  the  court.  The  provision  is  prospective  only.  It 
regards  no  supplies  already  furnished,  or  expenses  already  in- 
curred; and  the  liability,  the  legal  obligation,  is  precisely 
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extensive  as  the  law  establishes  it,  and  no  greater.  By  thia 
statute,  then,  for  these  reasons,  the  legal  obligation  alleged  ia 
support  of  this  contract  does  not  appear. 

That  such  is  the  construction  of  this  statute,  I  cite  the  opiu- 
ion  of  the  supreme  court  of  Massachusetts,  in  Mills  v.  Wyman, 
3  Pick.  207,  212,  as  to  a  similar  statute  of  that  state;  and  es- 
pecially I  rely  on  the  decision  of  this  court  in  Welhersfield  v. 
Moenlctgue  e<  aL,  3  Conn.  507.  One  of  the  points  settled  in  thai 
case  was  that  "  no  assessment  could  be  made,  by  virtue  of  this 
statute,  for  past  expenditures,  the  provisions  of  the  statute  be- 
ing exclusively  prospective."  The  principle,  then,  is  that  there 
is  uo  legal  obligation  to  pay  past  expenditures;  which  exonerates 
the  son  in  this  case  from  all  legal  liability  for  the  expenditures 
of  the  father. 

4.  This  opens  to  us  the  only  remaining  point.  The  counsel  for 
the  defendant  in  error  urge  that  the  son  was  under  a  moral 
obligation  to  support  the  father;  that  this  is  a  sufficient  consid- 
eration to  uphold  the  promise;  and  that,  therefore,  the  son  is 
liable. 

It  can  not  be  successfully  contended  that  in  every  case  where 
a  person  is  under  a  moral  obligation  to  do  an  act,  as  to  relieve 
one  in  distress  by  personal  exertions,  or  the  expenditure  of 
money,  a  promise  to  that  effect  would  be  binding  in  a  court  of 
law.  Such  an  idea  is  unsupported  by  principle  or  prece- 
dent. It  is  a  just  rule  of  morality  that  a  man  should  do 
towards  others  what  he  might  reasonably  expect  from  others  in 
like  circumstances.  This  rule  is  sanctioned  by  the  highest 
authority,  and  is  very  comprehensive.  An  affectionate  father, 
brother,  or  sister,  has  taken  by  the  hand  the  youngest  son  of 
the  family,  given  him  an  education,  and  placed  him  in  a  situa- 
tion to  become,  and  he  has  become,  affluent  The  father, 
brother,  or  sister,  by  the  visitation  of  Providence  has  become 
poor,  and  impotent,  and  houseless.  The  son,  rolling  in  riches, 
in  the  overflowings  of  his  gratitude  for  kindness  experienced, 
contracts  in  writing  to  discbarge  some  portion  of  the  debt  of 
gratitude,  by  giving  to  his  destitute  relative  some  one  of  his  nu- 
merous houses  for  a  shelter,  and  a  thousand  of  his  many  thou- 
sand dollars  for  his  subsistence.  Can  such  a  promise  be  enforced 
in  any  judicial  tribunal  ?  Municipal  laws  will  not  decide  what 
honor  or  gratitude  ought  to  induce  the  son  to  do  in  such  a 
case,  as  Dr.  Blackstone  remarks:  2  Bl.  Com.  445;  but  it 
must  be  left  to  the  forum  of  conscience. 
It  can  not  be  denied  that  many  distinguished  judges  have 
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laid  down  the  principle,  that  moral  obligation  is  alone  a  suffi- 
cient consideration  to  sapport  a  contract.  Thus  did  Jlrord 
Mansfield,  in  Cowper,  288, 544.  He  was  followed  bj  Mr.  Justice 
Boiler,  by  Lord  EUenborough,  and  other  judges,  in  other  cases. 
But  it  is  an  obvious  remark,  that  the  cases  cited  in  illustration 
of  these  positions,  were  all  cases  where  a  prior  legal  obligation 
had  existed,  but  by  reason  of  some  statute,  or  stubborn  rule  of 
law,  it  could  not  be  enforced;  as  a  promise  to  pay  a  debt  barred 
by  bankruptcy,  or  the  statute  of  limitations,  or  a  promise  by  an 
adult  to  pay  a  debt  contracted  during  minority.  In  all  these 
instances  a  good  consideration  existed;  for  each  had  received  a 
benefit. 

All  the  cases  on  this  subject  are  carefully,  and  with  just  dis- 
crimination, revised,  in  a  note  in  3  Bos.  Sc  P.  249,  and  the  true 
distinctions  taken.  The  law  of  this  note  has  been  recently 
adopted  in  the  supreme  court  of  New  York  in  the  cases  of  Smith 
V.  Ware,  13  Johns.  257, 289,  and  Edwards  and  ux.  v.  Davis,  16  Id. 
281,  283,  n.,  and  in  a  still  later  case  (in  the  year  1826)  in  Massa- 
chusetts, viz. :  Mills  v.  Wyman,  3  Pick.  207,  a  case  referred  to 
above  for  another  purpose.  No  stronger  case  of  moral  obliga- 
tion can  be  found.  *'  A  son  who  was  of  full  age,  and  had  ceased 
to  be  a  member  of  his  father's  family,  was  suddenly  taken  sick 
among  strangers,  and  being  poor  and  in  distress,  was  relieved 
by  the  plaintiff,  and  afterwards  the  father  wrote  to  the  plaintiff 
promising  to  pay  him  the  expenses  incurred.  It  was  held  that 
such  promise  would  not  sustain  an  action."  I  am  well  satisfied 
with  the  very  able  and  sound  reasoning  of  the  court,  delivered 
by  Chief  Justice  Parker,  on  that  occasion. 

I  will  now  advert  to  the  particular  decisions  of  the  English 
courts,  cited  at  the  bar,  and  relied  on:  Watson  v.  Tamer,  Bull. 
N.  P.  147.  It  is  no  longer  doubted,  that  the  defendants  in  that 
case,  the  overseers  of  the  poor,  were  under  a  legal  obligation  to 
furnish  the  support  for  which  the  promise  was  made.  It  is  a 
case,  therefore,  within  the  rule  in  3  Bos.  &  P.  249  n.  The  case 
of  ScoU  V.  Nelson,  cited  Esp.  Dig.  95,  and  an  anonymous  case  in 
2  Shower,  184,  seem  to  imply  that  a  father  was  holden  liable  on 
a  promise  to  pay  for  supplies  for  his  bastard  child;  but,  in  my 
opinion,  it  may  be  safely  inferred  from  the  facts,  that  the  sup- 
plies were  furnished  on  request;  which  would  make  a  material 
difference.  In  Wing  v.  Mill,  1  Barn.  &  Aid.  104,  the  whole  court 
held  that  a  legal  and  moral  obligation  existed.  In  the  case  of 
Barnes  v.  Headky  &  Conway,  2  Taunt.  184,  the  court  held  that 
when  the  parties  to  usurious  securities  stripped  them  of  all  usuxy , 
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and  the  securities  were  given  up  and  canceled,  by  agreement 
of  the  parties,  and  the  borrower  of  the  money  promised,  in  con- 
fiideration  of  having  received  the  principal,  to  pay  the  same  with 
legal  interest,  the  promise  was  binding.     This  case  rests  upon 
the  same  principles,  which  were  recognized  by  this  court  in  the 
case  of  Kilbourn  v.  Bradley,   3  Day,  356  [3  Am.  Dec.  237], 
•vhere  the  court  decided  that  if  a  usurious  security  be  given  up, 
and  a  new  security  be  taken  for  the  principal  sum  due  and  legal 
interest,  the  latter  security  will  be  good.     This  bears  not  at  all 
upon  the  case  under  consideration.     The  money  advanced  was 
a  good  consideration  of  the  promise  to  repay  it,  the  usury  being 
expunged.     In  the  case  of  Lee  v.  Muggeridge  et  aL,  executors  of 
Mary  Muggeridge,  deceased,  5  Taunt.  36,  it  was  held  that  ^feme- 
covert  having  given  a  bond  for  money  advanced  to  her  son-in-law, 
at  her  request,  was  bound  by  a  promise  made  by  her,  after  she 
became  discovert.     Mary,  the  obligor  in  that  case,  had  a  large 
estate  settled  to  her  separate  use.     In  this  condition  she  exe- 
cuted a  bond  for  money  advanced  to  her  son-in-law  at  her  re- 
quest.    After  the  death  of  the  husband,  and  while  single,  she 
wrote  a  letter,  promising  to  pay  the  amount  thus  advanced. 
The  court,  in  giving  their  opinion,  say  this  is  a  promise  founded 
on  a  moral  obligation,  and  that  it  is  a  good  consideration.     I 
should  say  the  promise  was  founded  on  the  advancement  of 
the  money,  at  her  request,  to  her  son-in-law,  and  as  she  was 
incapacitated  to  bind  herself  by  reason  of  the  coverture,  when 
she  received  the  benefit,  and  is,  therefore,  protected  from  liability 
by  a  stubborn  rule  of  law;  yet  if,  when  this  rule  of  law  ceases  to 
operate  upon  her,  she  will  promise  to  pay,  it  will  bind  her. 

On  the  whole,  I  am  not  satisfied  that  a  case  can  be  found  in 
the  English  books  in  which  it  has  been  held  that  a  moral  obli- 
gation is  a  sufficient  consideration  for  an  express  promise,  though 
there  are  many  to  the  contrary,  but  that  it  is  limited  in  its  appli- 
cation to  the  cases  where  a  good  and  valuable  consideration  has 
once  existed,  as  laid  down  by  the  supreme  court  in  Massachu- 
setts, once  and  again  adverted  to. 

I  am  therefore  of  opinion  that  there  is  error  in  the  decree 
complained  of,  and  that  the  judgment  be  reversed. 

HosMEB,  C.  J. ,  was  of  the  same  opinion. 

Petebs  and  Lanicam,  JJ.,  dissented. 

BsAiNABD,  J.,  was  absent. 

Judgment  reversed. 
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Cited  by  oonnsel  in  EcLst  Hartford  v.  PUkin,  8  Conn.  3d8,  in  support  of 
the  proposition  that  the  act  to  compel  children,  if  of  sufficient  ability,  to 
support  their  indigent  parents,  was  not  retrospective,  and  did  not,  therefore^ 
provide  for  a  reimbursement  of  any  expenses  already  incurred.     In  BafnMjm 
V.  Barnum,  9  Id.  251,  to  the  point  that  all  contracts  are  distinguished   as 
Jtgreenients  by  specialty  and  agreements  by  paroL     In  Raymond  v.  Sellfck^ 
10  Id.  484,  as  deciding  that  a  promise  in  writing  by  a  son  to  pay  for  necses- 
•aries  previously  furnished  to  his  father,  is  void  for  want  of  consideration; 
and  to  the  same  point  in  North  v.  Forest,  15  Id.  405,  and  in  Stone  v.  Stone, 
32  Id.  144.     In  Craft  v.  Bolland,  37  Id.  498,  this  caae  is  cited  to  show  that  if 
the  defendant  in  that  case  became  bound,  she  was  then  under  a  moral  and 
equitable  obligation  to  pay  the  claim,  which  was  a  sufficient  consideration  for 
the  promise  which  she  subsequently  made. 

In  Kilboum  v.  Bradley,  3  Am.  Dec  273,  held  that  the  moral  obligation  of 
a  borrower  to  pay  the  principal  and  interest  was  a  sufficient  consideration  for 
a  new  security  for  the  sum  advanced  and  legal  interest,  which  new  secnrir^ 
was  taken  instead  of  and  upon  the  giving  up  of  a  previous  usurious  security. 
In  Nixon  v.  Vanhise,  8  Id.  618,  it  was  decided  that  a  promise  by  a  son  to  in* 
demnify  a  constable  in  the  sale  of  goods  levied  on  as  the  property  of  hia 
father,  was  not  founded  on  such  a  moral  obligation  as  to  furnish  a  sufficient 
4)onsideration  for  the  promise. 


Beabdslee  v.  French. 

I?  Gomr.  laS.] 

SuKVET  ov  Highway  must  Befinb  its  Boundabies  with  reaaonaUe  cer- 
tainty, and  a  survey  of  a  mere  line  extending  in  length  only,  without 
breadth,  is  not  competent  as  evidence  to  prove  the  existence  of  a  high* 
way. 

KON-USER  OF  A  HiOHWAY  FOR  Maky  Years  is  prima  facie  evidence  of  a 
release  of  the  right  to  the  person  over  whose  land  it  once  ran. 

Waitton  and  Unnecessary  Destruction  of  Property  by  persons  remov- 
ing obstructions  from  highway,  is  a  trespass  for  which  they  are  liable  to 
an  action. 

Tbespass  quare  clausum /regit  for  throwing  down  and  remov- 
ing the  plaintifiPs  bars  and  posts.  At  the  trial,  under  the  gen- 
eral issue,  the  plaintiff  proved  the  acts  complained  of.  The 
defendant  justified  on  the  ground  that  there  was  a  public 
highway  through  plaintiff's  close,  and  that  said  posts  and  bars 
^ere  upon  and  across  such  highway.  To  prove  that  there  was 
such  a  highway,  he  offered  in  evidence  two  votes  of  the  pro- 
prietors of  Stratford,  oue  passed  at  a  meeting  held  on  the  second 
Monday  of  March,  1735,  by  which  a  committee  was  appointed 
to  **  lay  out  and  rectify  all  such  highways  as  are  absolutely  neces- 
sary in  the  aforesaid  divisions;"  the  other  at  a  meeting  on  the 
second  Tuesday  of  April,  1735,  by  which  any  three  of  the  com- 
mittee chosen  at  the  previous  meeting  were  constituted  and 
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"deemed  io  be  a  number  sufficient  to  lay  out  or  survey  any 
lands  giranted  at  said  meeting  to  be  surveyed  and  laid  out." 
Defendant  then  offered  in  evidence  a  survey  or  laying  out, 
dated  December  27, 1737,  signed  by  three  persons  designating 
themselves  Proprietors'  Committee,  and  certifying  that  they 
had  laid  out  a  highway,  and  giving  the  courses  and  distances. 
Plaintiff  objected  to  the  admission  of  this  evidence  on  the 
grounds:  1.  That  defendant  had  not  shown  that  the  committee 
were  authorized  to  survey  and  lay  out  highways;  2.  That  the 
Borvey  was  on  its  face  void,  because  it  was  not  bounded  nor  of 
any  definite  width;  3.  That  defendant  had  not  produced  any 
evidence  to  show  that  the  survey  was  ever  accepted  by  the  pro- 
prietors.   The  judge  overruled  the  objections,  and  admitted 
the  evidence.     Plaintiff  then  offered  to  prove  that  for  about 
ninety  years  bars  had  been  kept  up  across  that  part  of  the  way 
where  they  were  removed  and  destroyed  by  the  defendant. 
The  judge,  on  the  objection  of  the  defendant,  excluded  this 
evidence.     Plaintiff  prayed  the  court  to  instruct  the  jury  that  if 
the  defendant,  even  though  there  was  a  highway,  had  wantonly 
and»  unnecessarily  destroyed  the  property  of  the  plaintiff,  he 
most  be  found  guilty.    The  judge  refused  to  instruct  the  jury 
on  that  point,  and  further  instructed  them  that  the  survey  was 
not  on  ihe  face  of  it  void,  but  was  a  valid  laying  out  of  a  high- 
way of  convenient  vndth.     There  was  a  verdict  for  the  defend- 
ant, and  plaintiff  moved  for  a  new  trial. 

Beardsley,  in  support  of  the  motion. 
Sherman,  conira. 

BosKEB,  C.  J,  1.  From  the  survey  received  in  evidence,  it  ap- 
peared that  the  supposed  highway  was  a  line,  extending  in 
length,  but  without  breadth  or  any  limits  bounding  its  surface. 
A  highway,  which  is  a  public  right  of  passage  over  another 
man's  ground,  like  a  grant  from  an  individual,  must  be  defined 
with  reasonable  certainty.  The  public  must  have  the  means  of 
knowing  how  far  they  may  travel  without  becoming  trespassers, 
and  the  individual,  to  what  extent  his  land  may  be  occupied  by 
others.  But  in  the  survey  above  mentioned,  there  are  no  limits 
to  the  rights  of  passage,  nor  to  the  incumbrance  on  the  land  of 
another,  nor  any  possibility  of  ascertaining  the  extent  of  either. 
A  mathematical  point  is  as  fit  a  representation  of  a  tract  of  land 
conveyed,  as  a  mathematical  line  is  of  a  highway.  The  survey, 
for  these  reasons,  was  incompetent  evidence. 
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2.  Evidence  to  prove  a  highway  often  consists  in  showing'  that 
the  public  have  used  and  enjoyed  the  road,  and  the    unin- 
terrupted use  of  it  for  a  considerable  space  of  time,  affords  a 
strong  presumption  of  a  grant.     On  the  other  hand,  the   nou- 
user  of  an  easement  of  this  kind  for  many  years,  is  prima  yhcie 
evidence  of  a  release  of  the  right  to  the  person  over  whose  land 
the  highway  once  ran;  and  although  the  precise  limit  of  time  in 
respect  of  the  public  in  such  cases  has  not  been  established, 
there  can  be  no  doubt  that  the  desertion  of  a  public  road   for 
nearly  a  century,  is  strong  presumptive  evidence  that  the  right 
of  way  has  been  extinguished.     After  a  long  possession  in  sev- 
eralty, even  a  partition  may  be  presumed:  Hepburn  v.  Auld,  5 
Cranch,  262. 

The  evidence  should  have  been  received  by  the  court;  and 
the  rejection  of  it  was,  unquestionably,  an  error. 

3.  The  omission  of  the  court  to  instruct  the  jury  that  the  wan- 
ton and  unnecessary  destruction  of  the  posts  and  bars  by  the  de* 
fendant,  in  removing  them,  was  a  trespass,  was  an  unquestionable 
error.     If  the  plaintiff  had  erected  posts  and  rails  across  a  high- 
way, or  on  the  defendant's  land,  the  defendant  might  legnlly 
remove  them,  doing  no  unnecessary  damage;  but  the  law  ad- 
mits of  no  wanton  spoil  or  waste,  even  in  such  cases.    It  is  suffi- 
cient that  a  person  may  put  out  of  the  way  all  impediments  to 
the  enjoyments  of  his  rights,  without  inflicting  unnecessary 
injury  on  the  rights  of  others:  Welch  v.  Nash,  8  East,  394;  Vid, 
2  Phil.  Ev.  138. 

A  new  trial,  in  this  case,  must  be  granted. 

Lanman  and  Daggett,  JJ.,  were  of  the  same  opinion. 

Peters  and  Bbainabd,  JJ.,  were  absent  when  the  case  was 
argued;  and,  of  course,  gave  no  opinion. 

New  trial  to  be  granted. 


Cited  in  Lyman  v.  Hale,  11  Conn.  185,  to  show  that  if  the  branches  of  a 
tree  hang  over  a  man*s  land,  he  may  remove  them  as  a  nnisanoe  if  they  are 
such,  but  he  has  no  right  to  convert  the  branches  or  the  fruit  on  them  to  his 
own  use.  In  Brotonell  v.  Palmer,  22  Id.  121,  that  the  non-nser  of  a  highway 
for  many  years,  was  prima,  facie  evidence  of  a  release  of  the  public  right  to 
the  owner  of  the  soiL 

Held,  in  Commissioners  v.  Taylor,  1  Am.  Dec.  647,  that  non*user  for  a  great 
number  of  years  is  sufficient  to  forfeit  a  right  to  a  highway. 
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Reading  v.  Weston. 

[7  OOKK.  148.] 

Maoi^iilatb  betorx  Whom  Deposition  is  taken  must,  under  statute  of  this 
state,  certify  the  reason  for  taking  it;  and  his  omission  to  do  so  can  not 
be  snpplied  by  parol  evidence. 

DaciABATioMs  Made  by  Person  while  Occupying  Land  are  admissible  to 
show  the  nature  and  extent  of  his  occupation;  but  such  declarations 
have  no  effect  when  made  by  one  who  occupied  under  absolute  deed 
from  former  owner. 

EuicuTiOK  AND  Delivkby  OF  8DCH  Deed  UPON  THE  Land  Qranted  IS  equiv- 
alent to  livery  of  seisin,  and  transfers  the  legal  estate  and  possession  to 
the  grantee;  and  if  the  grantor  continues  to  reside  thereon,  it  must  be 
under  the  grantee. 

Mere  Contract  to  Reconyey  is  not  such  Defeasance  as  will  convert  an 
absolute  deed  into  a  mortgage;  for  where  there  is  no  debt  to  be  secured 
there  can  be  no  mortgage. 

Assumpsit  for  supplies  famished  to  the  wife  and  minor  chil- 
dren of  Samuel  Darling.  Samuel  Darling  deriyed  his  settle- 
ment  from  Lucy  Darling,  his  mother,  who  had  a  legal  settlement 
in  Weston  until  March,  1808.  In  that  month,  one  Burr  con- 
Teyed  to  her,  by  an  absolute  deed,  a  tract  of  land  in  Beading, 
for  the  sum  of  eight  hundred  dollars.  At  the  same  time  and 
place  she  executed  and  deliyered  to  him  a  written  obligation  in 
which  she  bound  herself  to  reconyey  to  him  said  tract  of  land, 
and  the  buildings  thereon,  if  within  three  years  he  should  bring 
to  her  the  eight  hundred  dollars,  with  interest  thereon  for  the 
three  years.  But  in  case  he  failed  to  do  so,  he  was  to  forfeit  all 
claim  to  such  reconveyance.  Immediately  after  the  delivery  of 
the  deed  and  writing,  she,  with  her  son,  Samuel,  then  about 
seyen  years  old,  removed  to  the  dwelling-house  upon  said  tract  of 
land,  and  lived  there  until  1813,  when  she  removed  to  the  state 
of  New  York,  where  she  still  liyes. 

The  plaintiffs  claimed  to  haye  proyed  that  Lucy  Darling  had 
only  taken  possession  of  a  part  of  the  premises,  worth  less  than 
one  hundred  dollars,  under  an  agreement  with  Burr  that  she 
should  occupy  that  part,  and  that  he  should  occupy  the  resi- 
due, upon  payment  to  her  of  forty-eight  dollars  a  year,  as  inter- 
est on  the  eight  hundred  dollars,  the  consideration  of  the 
deed. 

Defendants  claimed  that  she  went  into  possession  of  the 
whole,  and  that  he  occupied  a  part  by  her  permission.  To 
show  that  she  occupied  the  premises  in  her  own  right  they  of- 
fered a  deposition,  taken  in  the  state  of  New  York,  of  a  witness 
resident  there,  on  which  the  justice  before  whom  it  was  taken 
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had  failed  to  certify  tbe  cause  of  taking  it.  Plaintiffs  objected 
to  the  deposition  on  the  ground  that  it  was  not  duly  certified, 
and  to  the  witness  on  the  ground  that  the  absence  of  the  certi- 
ficate cQuld  not  be  supplied  by  parol  evidence.  The  judge  sas- 
tainod  tbe  objections. 

Plaintiffs  offered  several  witnesses  to  show  that  Lucy  Darling 
occupied  the  premises  as  claimed  by  them.     One  of  these  wit- 
nesses testified  that  he  heard  her  say  that  the  land  was  not  hers, 
that  she  had  no  more  to  do  with  it  than  he  had.     Another,  that 
he  heard  her  say  that  she  was  in  possession  as  tenant  of  Burr. 
And  another,  that  he  heard  her  say  that  she  had  not  bought 
the  premises.     The  judge  admitted  this  evidence  against  the 
objection  of  the  defendants,  and  instructed  the  jury  that  if  they 
were  satisfied  that  Lucy  Darling  was,  by  herself  or  her  tenant, 
possessed  of  real  estate  in  her  own  right  in  fee,  in  the  town  of 
Beading,  of  the  value  of  one  hundred  dollars,  during  her  resi- 
dence there,  they  ought  to  find  for  the  defendants,  otherwise 
for  the  plaintiffs.     The  jury  found  for  the  plaintiffs,  and  the 
defendants  moved  for  a  new  trial. 

Smith  and  Svrift,  in  support  of  the  motion,  contended  that  the 
witness  testified  to  the  cause  of  taking  tbe  dei)osition,  and  con- 
sequently the  deposition  itself  ought  to  have  been  received. 
They  cited  Stat.  684,  ed.  1808;  Swift's  Ev.  114;  Thompson  v. 
Stewart,  3  Conn.  171  [8  Am.  Dec.  168J,  to  show  that,  under  the 
statute  previous  to  the  late  revision,  the  omission  to  state  the 
reason  in  tbe  certificate  of  tbe  magistrate  might  be  supplied  by 
proof  aliunde,  and  that  the  legislature  did  not  intend,  by  the 
revision,  to  change  the  law. 

That  the  declarations  of  Lucy  Darling,  since  they  did  not 
show  the  nature  of  the  possession,  nor  constitute  any  part  of 
the  res  gestae,  ought  not  to  have  been  admitted,  because  she  her- 
self was  a  competent  witness,  and  could  have  been  had,  or  her 
depositiou  obtained :  Nicholas  v.  Hoichkiss,  2  Day,  126. 

Lucy  Darling  became  the  owner  of  an  estate  in  fee  notwith- 
standing tbe  writing  she  gave  to  Burr.  A  debt  or  duty,  which 
can  be  enforced,  is  essential  to  a  mortgage:  Pow.  Mort.  173; 
Com.  Dig.,  tit.  Cbancery,  4  A.  3;  1  Mad.  Chan.  (ed.  1822);  2 
Swift's  Dig.  181.  This  writing  was  merely  a  contract  to  re- 
CQnvey,  within  a  certain  time,  on  payment  of  tbe  purchase  mo- 
ney and  interest.  Tbe  title  vested  in  her  before  the  writing 
was  given,  and  therefore  there  was  a  time  when  she  was  pos- 
sessed of  the  land  in  fee:  Barkhamsled  v.  Farmington,  2  Conn. 
600,  603. 
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Even  if  there  was  a  mortgage,  she  was  possessed  of  the  title 
in  fee.  The  mortgagee  is  the  legal  owner  of  the  estate:  Clark 
T.  B&tch,  6  Conn.  143,  354.  The  judge  ought  to  have  charged 
the  jury  that  she  was  in  possession  of  the  property,  for  she  was 
in  the  actual  possession  of  a  part  of  it,  and  Burr  was  in  posses- 
sion of  the  rest  as  her  tenant  under  an  agreement  to  pay  her 
lent. 

Sherman  and  Booth,  contra,  contended  that  the  deposition 
was  properly  rejected,  because  the  revised  statute  expressly  re- 
quires that  the  justice  shall  certify  the  reason  of  taking  the 
deposition :  Stat.  47.  If  the  certificate  was  indispensable,  parol 
evidence  could  not  be  admitted  to  prove  it. 

The  declarations  of  Lucy  Darling,  while  in  possession,  were 
properly  received  as  part  of  the  res  gestcB,  and  to  explain  the 
character  of  the  possession:  1  Stark.  Ev.  48;  Phill.  Ev.  201; 
WiUiama  v.  Ensign,  4  Conn.  456;  Jacksion  v.  Vredenbergh,  1 
Johns.  156.  The  deed  and  writing  taken  together  constituted 
a  mortgage.  It  appears  from  the  documents  that  there  was 
a  debt.  But  if  a  debt  did  not  so  appear,  it  might  be  proved 
aliunde:  Peterson  v.  Clark,  15  Johns.  205;  Erstine  v.  Townaend, 

Mass.  493  [3  Am.  Dec.  71];  Ihylor  v.  Weld,  5  Mass.  109;  Carey 
.  Bawam,  8  Id.  159;  Dey  v.  Dunham,  2  Johns.  Ch.  189;  Swift's 
J)ig.  163;  Pow.  Mort.  151;  Manlove  v.  Ball,  2  Vern.  84. 

The  mortgagor  is  the  owner  of  the  land,  and  may  gain  a  set- 
tlement by  virtue  of  his  estate  as  mortgagor:  The  King  v. 
Edington,  1  East,  288, 293;  Barlchamsted  v.  Farmington,  2  Conn. 
605. 

By  Petbbs,  J.  1.  The  first  ground  on  which  the  defendants 
claim  a  new  trial  is,  that  the  deposition  of  Lucy  Darling  was 
rejected.  This  was  in  obedience  to  the  statute  which  directs 
that  "  the  magistrate  shall  certify  the  reason  of  taking  such 
deposition."  But  it  was  not  done;  and  the  omission  can  no  more 
be  supplied  by  parol  than  any  other  official  act  of  the  magis- 
trate. 

2.  Another  ground  is,  that  the  declarations  of  Lucy  Darling, 
while  occupying  the  land  in  Beading,  were  admitted.  Such 
declarations  are  always  admitted  to  show  the  nature  and  extent 
of  such  occupation,  and  as  part  of  the  res  geslce.  But  in  this 
case  they  could  have  no  effect,  as  she  occupied  under  an  abso- 
lute deed  from  the  former  owner. 

3.  The  defendants  claim  that  the  court  ought  to  have  charged 
the  jury  that  from  the  facts  conceded  Lucy  Darling  was  pos- 
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sessed,  in  her  own  right  in  fee,  of  real  estate  in  Heading,  of 
the  yalue  of  one  hundred  dollars,  during  her  continuance 
therein.  The  execution  aud  delivery  of  the  deed  from  Joseph 
Burr  to  Lucy  Darling  upon  the  land  in  question  were  equiva- 
lent to  livery  of  seisin,  and  gave  her  possession;  and  if  Burr 
afterwards  occupied  any  part,  it  must  have  been  under  her; 
for  the  legal  estate  was  in  her,  and  they  liyed  peaceably  to- 
gether in  the  same  house. 

4.  It  is  claimed  that  Lacy  Darling  executed  and  delivered  to 
Joseph  Burr  a  defeasance,  which  converted  his  deed  into  a 
mortgage.  But  this  defeasance  was  a  contract  to  reconvey 
upon  certain  terms.  There  was  no  debt  to  be  secured;  and 
there  was  no  mortgage  in  the  case. 

As  the  charge  of  the  judge  was  incorrect,  I  advise  a  new  trial. 

HosMEB,  0.  J. ,  and  Lakman,  J. ,  were  of  the  same  opinion. 

Brainabd,  J.,  was  absent;  and  Daggett,  J.,  having  been  of 
counsel  in  the  cause,  gave  no  opinion. 
New  trial  to  be  granted. 

Cited  in  People*s  Savings  Bank  v.  CoUina,  27  Ck>im.  145,  to  the  point  that 
if  a  creditor  levies  upon  an  equity  of  redemption,  and  has  it  set  off  to  him, 
he  can  not  deny  or  call  in  question  the  validity  of  the  prior  incumbrance,  es- 
pecially for  usury,  of  which  the  borrower,  if  any  one,  is  the  proper  person 
to  complain. 


Peck  v.  Botsford. 

[7  COHH.  172.] 

Qekxral  Clause  in  Will  niBBcriNa  all  Just  Debts  or  Tbotatdb  to  bb 
Paid,  will  not  revive  a  debt  barred  by  the  statute  of  limitations. 

AoKNOWLEDGiCENT  BY  ExECUTOR  OF  Debt  of  dccedeut,  barred  by  the  stat- 
ute of  limitations,  will  not  take  the  case  out  of  the  statute. 

Action  of  book  debt.  Defendants  pleaded  the  statute  of  lim- 
itations in  bar  of  plaintiff's  action.  On  the  trial  the  plaintiff 
offered  in  evidence  the  will  of  Clement  Botsford,  executors* 
testator,  which  contained  this  clause:  '*  After  my  just  debts  and 
funeral  charges  are  paid.''  He  also  introduced  evidence  to 
prove  that  be  had  presented  his  claim  to  oue  of  the  executors, 
within  the  time  for  exhibition  of  claims  against  the  estate,  who 
acknowledged  that  a  part  of  the  claim  was  due.  The  defend- 
ants objected  to  this  evidence,  but  it  was  admitted.  They 
asked  the  court  to  charge  the  jury  that  this  evidence  would 
not  support  the  issue,  because  the  acknowledgment  was  made 
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by  one  of  fbe  defendants  onlj,  and  by  bim  as  executor,  and 
that  it  was  not  in  writing;  and  because  tbe  clause  in  ibe  will 
<coiild  not  revive  tbe  debt.  But  tbe  court  cbarged  tbe  jury  tbat 
the  facts  proved  would  autborize  tbem  to  find  tbe  issue  for  tbe 
plaintiff,  wbicb  tbey  did.     Defendants  moved  for  a  new  trial. 

WkUUeaey  mid  Sherman^  in  support  of  tbe  motion,  contended: 
1.  Tbat  a  general  clause  in  a  will,  directing  the  payment  of  tbe 
testator's  jast  debts,  is  not  sufficient  to  revive  a  debt  wbicb 
lias  been  barred  by  tbe  statute  of  limitations:  Roosevelt  y,  Mark, 
6  Jobns.  Cb.  266,  293;  2.  An  acknowledgment  of  tbe  debt  by 
one  of  tbe  executors  could  not  save  it  from  tbe  statute.  Tbe 
executor,  as  executor,  bad  no  power  to  bind  tbe  estate  by  sucb 
an  acknowledgment:  Thompson  y,  Peter,  12  Wbeat.  565;  Boose* 
TeU  V.  Mark,  6  Jobns.  fcb.  292. 

Smith  and  DuHon,  contra,  contended:  1.  Tbat  tbe  clause  in 
the  will  took  tbe  case  out  of  tbe  statute :  Go/ton  v.  MiU,  2  Yem. 
141;  Blakeway  v.  Strafford,  2  P.  Wms.  373;  Andrews  v.  Brown, 
Prec.  in  Cb.  385;  Jones  v.  Strafford,  3  P.  "Wms.  89;  Lacon  v. 
Briggs,  3  Atk.  107 ;  Anonymous,  1  Salk.  154;  Trueman  v.  Fen- 
ian, Cowp.  548:  Shallcross  v.  Finden,  3  Ves.  jun.  739;  2.  Tbat 
the  acknowledgment  proved  on  tbe  trial  took  tbe  case  out  of 
the  statute:  BaiUie  v.  Inchiqwin,  1  Esp.  435,  437;  Lord  v.  Sha- 
ler,  3  Conn.  131  [8  Am.  Dec.  160J;  Lord  v.  Harvey,  Id.  370; 
Colledge  v.  Horn,  3  Bing.  119;  3.  Tbat  sucb  acknowledgment 
by  an  executor,  in  a  suit  against  bim  as  executor,  is  sufficient. 
Tbat  be  is  a  mere  trustee  makes  no  difference :  Bauerman  v. 
Badenius,  7  T.  R.  663;  Bulkley  v.  Landon,  3  Conn.  76;  Swift's 
Ev.  128.  Tbat  tbe  point  bas  been  expressly  decided:  Baxter  v. 
Penniman,  8  Mass.  133;  Emerson  v.  Thompson,  16  Id.  429; 
Johnson  v.  Beardsley,  15  Jobns.  4;  Martin  v.  Williams,  17  Id. 
330;  Mooers  v.  White,  6  Jobns.  Cb.  372;  Secar  v.  Atkinson,  1 
H.  Bl.  102. 

By  Daoobtt,  J.  Tbe  judge  at  tbe  circuit  cbarged  tbe  jury 
tbat  the  evidence  given  in  support  of  tbe  issue  would  autborize 
tbem  to  return  a  verdict  for  tbe  plaintiff,  to  tbe  end  tbat  tbe 
questions  arising  might  be  reserved  for  tbe  opinion  of  this 
court.  This  course  was  peculiarly  proper,  because  it  bad  been 
decided  by  tbe  superior  court  in  December,  1826,  when  bolden 
by  another  judgo,  tbat  a  clause  in  a  will,  like  tbat  shown  in 
evidence  on  this  issue,  was  sufficient  to  revive  a  debt  against 
which  the  statute  of  limitations  bad  run;  and  a  writ  of  error 
was  pending  when  this  cause  was  tried  in  tbe  court  of  errors. 
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seeking  to  reverse  that  judgment:  Vide  Weed  v.  Biihop,  7  Conn. 
128. 

Two  questions  are  now  to  be  considered,  both  of  which  are 
open  for  examination  and  decision  in  this  court:  1.  Will  a  gen- 
eral clause  in  a  will,  directing  all  just  debts  to  be  paid,  reyive 
a  debt  barred  by  the  statute  of  limitations?  2.  On  an  issue 
formed  in  the  action  of  debt  by  book,  on  the  point  whether  the 
plaintiff's  cause  of  action  accrued  within  six  years,  will  an 
acknowledgment  of  the  debt  by  an  executor,  support  the  issue 
on  the  part  of  the  plaintiff? 

If  an  affirmative  answer  be  given  to  either  of  these  questions, 
the  verdict  ought  to  stand;  otherwise,  it  must  be  set  aside,  and 
a  new  trial  granted. 

1.  On  the  first  question,  were  it  new,  it  would,  in  my  view,  be 
difficult  to  entertain  a  doubt.  The  words  in  the  will  designate 
no  fund  for  the  payment  of  debts;  they  contain  no  provision 
for  the  payment  of  this  debt  out  of  his  estate;  they  are  merely 
formal  and  introductory  to  particular  directions  in  regard  to  the 
disposition  of  his  property.  The  clause,  '*  after  my  just  debts 
and  funeral  charges  are  paid,"  thus  inserted,  has  an  importance 
given  to  it  by  the  counsel  for  the  plaintiff,  which  would  never 
have  entered  a  head  not  familiar  with  the  dida  of  lawyers  and 
judges  on  this  subject.  The  testator  adopts  this  language  as  he 
does  that  commending  his  body  to  a  decent  burial,  and  his  soul 
to  the  mercy  of  his  Creator,  in  compliance  with  a  custom  al- 
most universal,  and,  perhaps,  having  its  origin  in  the  solemnity 
which  attends  a  final  disposition  of  his  earthly  concerns.  It  is 
not  credible  that  he  thereby  intends  to  direct  the  payment  of 
any  particular  debt;  much  less  to  deprive  his  representative  of 
the  right  of  interposing  a  legal  defense,  arising  under  an  act  of 
bankruptcy,  or  the  statute  of  limitations,  or  the  law  against 
usury,  or  other  illegal  considerations. 

Again,  this  is  an  ancient  form,  probably  introduced  from 
English  precedents,  and  might  possibly  have  had  some  import- 
ance where  it  charged  the  payment  of  debts  out  of  certain  de- 
scriptions of  property  not  otherwise  liable  for  them.  Here, 
every  kind  of  property  is  equally  bound  for  this  purpose. 

The  counsel,  however,  rely  on  authorities  from  the  English 
books,  in  support  of  their  position.  They  cite  to  this  effect: 
Toller,  288;  Cowp.  548;  1  Salk.  154;  1  Mad.  Chan.  483,  484;  3 
Yes.  jun.  738,  739.  It  is  true,  in  many  cases,  such  a  doctrine 
is  advanced  by  able  judges;  but  it  will  be  difficult  to  find  an  ad- 
judged case  going  to  the  extent  now  contended  for.   When  men- 
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iioned  by  many  distingaisbed  judges  and  chancellors,  it  is  either 
directly  denied  or  plainly  qaestioned;  and  in  a  very  late  case,  in 
the  year  1813,  the  question  was  most  elaborately  discussed,  and 
all  the  cases  reviewed  with  great  discrimination,  by  the  yice- 
chancellor:  Burke  y.  Jones,  3  Yes.  &  Bea.  275^  He  decided  that 
a  devise  of  real  and  personal  estate  for  the  payment  of  just 
debts,  did  not  revive  a  debt  upon  which  the  statute  of  limita- 
fcions  had  taken  effect,  by  the  expiration  of  the  time,  before  the 
iestator's  death.  In  the  case  before  us,  the  statute  had  attached 
on  the  debt,  more  than  sixteen  years  before  the  testator's  death, 
and  ten  years  before  the  data  of  his  will. 

In  the  year  1818,  the  question  came  before  the  supreme  court 
In  Pennsylvania,  and,  after  a  thorough  discussion,  was  decided 
against  the  position  now  taken  by  the  plaintiff's  counsel :  Smith 
V.  Porter,  1  Binn.  200.  The  opinion  of  the  court,  by  the  late 
Chief  Justice  Tilghman,  is  very  satisfactory. 

In  1822,  Chancellor  Kent  took  a  critical  view  of  this  doc- 
trine, and  has  furnished  all  the  authorities  on  both  sides  of  the 
question.  He  arrives  at  the  conclusion  that  such  a  direction 
in  a  will  does  not  revive  a  debt  barred  by  the  statute  of  limita- 
tions: BooaeveU  v.  Mark,  6  Johns.  Ch.  266,  293. 

It  would  savor  too  much  of  an  affectation  of  learning  to  pur- 
sue the  subject  further.  I  entertain  no  doubt  that  the  evidence 
arising  from  the  clause  in  the  will  of  Clement  Botsford  is  insuf- 
ficient to  authorize  a  verdict  for  the  plaintiff. 

2.  The  other  question  now  demands  consideration.  Will  the 
acknowledgment  and  promise  of  the  executor  support  the  issue  ? 
To  decide  this  question  correctly  it  becomes  necessary  to  exam- 
ine the  powers  of  an  executor  under  our  law.  In  Fareman  v. 
Bacon^  6  Conn.  121,'  the  court  declared  that  an  executor  was 
"  an  agent  or  trustee,  and  merely  such,  without  any  beneficial 
interest  given  to  him  by  the  will."  He  has,  indeed,  a  legal  right 
to  the  personal  property,  and  it  is  vested  in  him  to  enable  him 
to  pay  the  debts  and  legacies  of  the  deceased.  He  may  also 
dispose  of  it  under  the  direction  of  the  court  of  probate.  In 
both  instances  he  acts  immediately  under  the  direction  of  the 
law  regulating  his  conduct.  The  real  estate  not  disposed  of  by 
will  descends,  eo  instanti,  on  the  death  of  the  testator,  to  the 
heir;  and,  if  devised,  it  goes  to  the  devisees,  liable  in  both 
cases  to  be  taken  and  sold  by  the  executor  for  the  payment  of 
debts.  The  residue,  in  both  cases,  belongs  to  the  heirs  or  de- 
visees, after  deducting  the  debts  and  the  expenses  of  settling 

\  Bmrke  Y.  Jones,  2  Ves.  k  Bm.  275.  9.  Bacon  r.  Fairman,  6  Conn.  121. 
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the  estate.  The  executor  then,  quaai  executor,  can  neither  give 
away  the  property  nor  squander  it.  If  a  man  can  do  what  he 
will  with  his  own,  he  can  not  take  the  same  liberty  with  the 
property  of  others.  To  apply  these  principles  to  the  case  un- 
der consideration:  Can  this  executor  bind  the  estate  in  his 
hands,  real  and  personal,  by  an  acknowledgment  of  a  debt  due 
from  his  testator,  which  had  been  barred  sixteen  years  before 
his  death  ?  His  duty,  as  executor,  is  to  settle  the  estate  accord- 
ing to  law,  not  to  subject  it  to  debts  by  his  declaration  or 
admissions. 

But  several  authorities  are  cited.  First,  it  is  said  that  an  ac- 
knowledgment of  a  debt  will  take  the  case  out  of  the  statute: 
3  Conn.  132, 372;  1  Esp.  435;  6  T.  11. 189;  3Bing.  119;  11  Sei^. 
&  Lowb.  59.  Doubtless,  it  is  well  established  by  these  cases  and 
others  that  when  a  defendant  interposes  a  plea  of  the  statute  of 
limitations,  the  plaintiff  may  repel  it,  by  showing  that  he  shall 
not  avail  himself  of  it,  because  he  has  renounced  the  benefit  by 
an  acknowledgment,  which  is  sufficient  to  support  a  promise  to 
pay  it.     This  is  not  denied. 

Secondly,  admissions  of  the  party  to  the  record  are  always 
received  in  evidence:  7  T.  R.  663;  Swift's  Ev.  128.  This,  also, 
is  not  questioned.  But  are  they  always  sufficient  to  support  tho 
issue?  The  judge  in  this  case  charged  the  jury  that  they  were 
authorized  by  this  testimony  to  find  a  verdict  for  the  plaintiff. 

Thirdly,  it  is  further  said  that  the  power  of  recovering  a  debt 
barred  by  the  statute  necessarily  results  from  the  situation  and 
condition  of  the  executor.  In  proof  of  this  position,  Ander- 
son  V.  Saunderson,  1  Holt's  N.  P.  591;  3  Serg.  &  Lowb.  190,  is 
cited.  That  case  decides  only  that  the  confessions  of  the  wife, 
she  being  his  agent,  bind  the  husband;  a  principle  too  familiar 
to  be  doubted. 

Fourthly,  the  plaintiff  insists  on  express  decisions  on  the* 
point.  Baxter  v.  Penniman,  8  Mass.  134,  shows  only  that  an 
admission  made  to  an  executor  or  administrator  is  sufficient  to 
take  the  case  out  of  the  statute  of  limitations.  The  debtor  him- 
self may  certainly  waiye  the  statute.  In  the  opinion  given, 
however,  the  court  speak  to  the  following  effect:  ''An  admis- 
sion by  or  to  an  executor  or  administrator,  after  six  years,  will, 
etc."  So  far  as  that  opinion  regards  an  acknowledgment  by  an 
executor  or  administrator,  the  case  did  not  call  for  it;  and  there- 
fore it  ia  entirely  obiter.  In  Emerson  v.  Thompson,  16  Mass.  429, 
the  same  doctiine  is  recognized,  on  a  case  where  a  new  promise 
was  by  an  executor,  and  the  only  case  cited  is  that  in  8  Masa 
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134,  which,  as  has  been  shown,  did  not  affect  the  point  in  con- 
troversy. In  Johnson,  administrator  of  Johnson,  v.  Beardstey 
and  heirs  and  devisees  of  Beardsley,  15  Johns.  4,*  it  was  decided 
that  the  promise  of  one  joint  debtor  to  pay  a  debt  barred  bj  the 
statute  of  limitation  was  sufficient  to  take  the  case  out  of  the 
statute;  and  Whiicomb  v.  Whiting,  Doug.  G52;  Jackson  v.  Fair' 
banks,  2  H.  B.  350,'  and  Smith  v.  Ludlow,  6  Johns.  267,  are 
cited.  It  was  also  decided  that  in  an  action  against  the  heirs 
and  devisees  of  a  deceased  debtor,  a  promise  bj  two  of  the  de- 
fendants, who.  were  both  executors,  and  heirs  and  devisees,  to 
pay  a  debt,  was  sufficient  to  charge  all  the  defendants.  It  is 
easy  to  see  that  this  decision  establishes  nothing  applicable  to 
the  present  case. 

The  case  of  Martin  v.  WiUiams,  Executors  of  Williams,  in 
error,  17  Johns.  330,  goes  to  the  point  only  that  in  an  action 
by  an  executor,  an  acknowledgment  of  the  debt  by  the  debtor 
within  six  years  is  evidence  to  support  a  new  promise,  and  to 
remove  the  bar  created  by  the  statute.  It  is  a  recognition  of 
the  doctrine  in  8  Mass.  134,  before  commented  on. 

In  the  case  of  Mooers  v.  White,  6  Johns.  Ch.  372,  the  learned 
chancellor  decided  that  **  any  acknowledgment  or  admission  by 
an  executor  or  administrator  will  not  bind  the  real  assets  in  the 
hands  of  an  heir  or  devisee."  I  view  that  decision,  not  only  as 
not  afiFording  aid  to  the  plaintiff  in  the  case  before  us,  but  as 
furnishing  an  argument  against  him.  An  executor,  in  Connec- 
ticut, has  no  more  beneficial  interest  in  the  personal  than  in 
the  real  estate.  He  may  control  both,  as  a  mere  agent,  subject 
to  the  directions  of  the  court  of  probate. 

The  only  cases  cited  by  the  counsel  for  the  plaintiff,  not 
already  considered,  are  those  in  1  H.  Bl.  102,  and  2  Saund. 
117,  e,  note  2.  They  prove  only  that  a  count  on  an  account 
stated  with  an  executor  for  money  due  from  the  testator,  may 
be  joined  with  a  count  on  a  promise  made  by  the  testator;  and 
that  this  is  the  usual  mode  of  declaring  against  executors  to 
save  the  statute  of  limitations.  It  is  not  easy  to  see  how  these 
cases  prove  the  point  for  which  they  are  introduced.  If  the 
utmost  effect  were  given  to  them,  they  would  only  show  that 
Mr.  Justice  Heath,  and  his  commentator,  Williams,  assert  that 
the  object  of  this  mode  of  declaring  is  to  prevent  the  operation 
of  the  statute  of  limitations.  But  were  it  to  be  admitted  that 
the  statute  might  be  avoided  by  such  an  acknowledgment  in 
Westminster  hall,  ought  the  doctrine  to  prevail  here?     I  am 

L  Jokmom  t.  Beardilee,  16  Johiui.  4.  2.  Jaekum  T.  FaribmiUei,  3  H.  Bl.  840. 
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persuaded  that  if  this  doctiine  exists  at  all,  it  has  its  origin  ixt 
a  principle  neyer  adopted  in  this  state,  viz.,  that  the  executor 
was  entitled  to  the  surplus  of  the  jDersonal  estate  of  the  deceased 
after  payment  of  debts,  and  that,  therefore,  such  an  acknowl- 
edgment would  directly  affect  his  own  interest.  I  perceiTe 
some  reason  for  it,  where  the  executor  is  thus  in  fact,  and  to 
substantial  purposes,  the  owner  of  the  personal  estate,  but  none 
where  he  is  a  naked  trustee. 

My  opinion  in  this  case  is  confirmed  by  the  decision  of  the 
supreme  court  of  the  United  States,  delivered  by  Chief  Justice 
Mai^tihall,  in  the  case  of  Thompson  v.  Peler,  12  Wheat.  565. 
He  there  says:  "  Had  this  been  a  suit  against  the  original 
debtor,  these  declarations  would  not  have  been  sufficient  to 
take  the  case  out  of  the  statute.  But  this  is  not  a  suit  against 
the  original  debtor;  it  is  brought  against  his  representatiTey 
who  may  have  no  personal  knowledge  of  the  transaction.  Dec- 
larations against  him  have  never  been  held  to  take  the  promise 
of  the  testator  or  intestate  out  of  the  act.  Indeed,  the  contrary 
has  been  held." 

In  conclusion,  I  am  satisfied  that  the  charge  of  the  judge 
(indeed,  it  was  pro  fomia  merely,  under  the  circumstances 
already  stated),  is  not  supported  by  any  adjudged  case,  except 
that  of  Emerson  v.  TJwmpson,  16  Mass.  429,  and  that  rests  on 
Baxter  v.  Fenniman,  8  Id.  134,  which,  in  principle,  involves  no 
point  now  decided.  The  doctrine  of  the  charge  is  directly  op- 
posed to  the  case  of  Thompson  v.  Peter,  12  Wheat.  565,  which 
last  case  is  consonant  to  reason  and  justice. 

A  new  trial,  therefore,  must  be  granted;  and  it  is  some  con- 
solation to  reflect  that  by  this  decision  two  grounds  of  evading 
the  statute,  now  first  attempted  in  Connecticut,  are  rejected. 
Neither  a  clause  in  a  will  directing  all  just  debts  to  be  paid, 
nor  an  acknowledgment  by  a  personal  representative  that  a 
stale  demand  is  due,  will  defeat  the  operation  of  a  beneficial 
statute,  a  statute  of  repose,  already  so  much  impaired  by 
peated  decisions  as  to  be  divested  of  much  of  its  importance. 

New  trial  to  be  granted. 

HosMER,  C.  J.,  and  Lanman,  J.,  were  of  the  same  opinion. 
Peters,  J.,  dissented. 
Brain ARD,  J.,  absent. 


Cited  in  Forettt  v.  Hunt^  8  Conn.  185,  to  show  that  an  nnqnalified  and  on* 
oouditional  acknowledgment  of  a  debt  as  originally  just  and  yet  snbaisting^ 
removes  the  bar  of  the  statute  of  limitations.     To  the  point  that  ezecatoFi 
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luiTS  no  right  to  subject  the  estate  of  their  testators  to  liabilities  by  their  ad- 
miraions,  in  Pease  v.  Phelpe,  10  Id.  68;  Crandall  v.  OaUup,  12  Id.  373s 
l9aacs  V.  SUvens^  13  Id.  506.  In  Harfs  Appeal,  32  Id.  540,  to  support  the 
sssertion  that  the  courts  of  Connecticut  have  looked  upon  the  lapse  of  time 
as  famishing  a  presumption  of  payment  rather  than  as  an  arbitrary  statutory 
bar  to  a  valid  claim. 

In  ColJiam  v.  Administrators,  2  Am.  Dec.  612,  it  was  decided  that  a  prom* 
ise  of  an  administrator  took  a  debt  of  the  decedent  out  of  the  statute.  And 
m  Bri/jgs  v.  Starke,  12  Id.  659,  it  was  held  that  a  new  promise  made  by  one 
of  several  executors  took  the  case  out  of  the  statute:  See  the  note  to  the 
latter  case  for  a  full  discussion  of  the  power  of  an  executor  to  revive  a  debt 
of  his  testator. 
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|7  Oomr.  21i.] 
ACEB    Dora    AT  A    COBPORATION    MSETINa    OV    WHICH    NOTIOB    WAS    HOf 

Given  in  the  manner  prescribed  by  its  charter  or  by-laws  are  void;  and 
where  no  mode  of  giving  notice  is  provided  by  charter  or  by-laws^ 
personal  notice  must  be  given  to  the  stockholders. 

GiRZBAL  Agent  of  CoRPORATioir  has  kg  Power  to  Convey  the  real  es- 
tate of  the  corporation;  to  effect  such  an  object  a  specific  authority  is  in- 
dispensable. 

Ebtoppel  bt  Recttalb  in  Deed. — ^A  party  who  has  admitted  a  fact  in  his 
deed,  is  estopped,  not  only  from  disputing  the  deed,  but  every  fact  which 
it  recites,  and  so  are  all  persons  claiming  under  and  through  him. 

Trespass  quare  clausum  fregii.  It  was  admitted  that  de« 
fendant  was  io  possession  as  tenant  of  the  Middletown  bank. 
The  bank  derived  title  from  a  mortgage  deed  from  the  Middle* 
town  Manufacturing  Company.  Plaintiffs  derived  their  title  from 
a  mortgage  deed  executed  by  Magill  several  years  after  the  execu- 
tion of  the  deed  to  the  bank.  Magill  acquired  title  by  the  levy  of 
an  execution  in  his  favor  against  the  company,  also  subsequent 
to  the  deed  to  the  bank.  The  deed  to  the  bank  was  executed 
by  Magill  as  agent  of  the  company,  under  authority  conferred 
upon  him  by  a  meeting,  which  the  plaintiffs  offered  parol  evi- 
dence to  show  had  convened  and  passed  the  vote,  without  any 
notice  to  the  other  members  of  the  company,  several  of  whom 
leaided  in  Middletown.  Magill  had  been  previously  appointed 
tbe  general  agent  of  the  company.  The  other  facts  are  suffi- 
ciently stated  in  the  opinion. 

The  judge  charged  the  jury  that  the  appointment  of  Magill 
as  general  agent  did  not  empower  him  to  mortgage  the  real 
estate  of  the  company;  that  if  no  notice  was  given  of  the  meet 
ing  at  which  he  was  authorized  to  execute  the  mortgage,  it  was 
not  an  act  of  the  company,  and  did  not  confer  upon  him  the 
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power  to  execate  the  deed;  and  that  the  plaintiffs  were  not 
topped  from  showing  these  facts  to  avoid  the  deed.     There 
a  verdict  for  the  plaintiffs,  and  the  defendant  moved  for  a  neiv 
trial,  on  the  ground  of  misdirection. 

Smith  and  Sherman,  in  support  of  the  motion,  contended:   X« 
That  Magill,  as  general  agent  of  the  company,  had  power  to 
mortgage  the  property  in  question.     According  to  modern  de- 
cisioDS,  a  corporation,  like  an  individual,  is  responsible  in  the 
manner  it  permits  its  agent  to  hold  it  out  to  the  world:  BuHdey  ir. 
Derby  Fishing  Company,  2  Conn.  252  [7  Am.  Dec.  271];  2.  That 
as  Magil]  conveyed  the  premises,  stating  in  his  deed  that  he  had 
power  to  convey,  he  is  estopped  from  denying  that  power,  and 
80  are  all  who  claim  under  him :  Willoughby  v.  Brook,  Cro.  Eliz. 
756;  Slrowd  v.  WOlis,  Id.  362;  Fairtiile  v.  Gilbert,  2  T.  B.  169. 
171;  JetoeU's  Case,  1  Boll.  408;  Com.  Dig.  title  Estoppel,  A.  2; 
Palmer  v.  Eakins,  2  Stra.  817;  Coe  v.  IhlcoU,  5  Day,  88. 

Stanley  and  Williams,  contra,  contended  that  Magill  was  not 
•estopped  from  denying  that  title  passed  from  the  bank  to  the 
compauy.  An  indispensable  requisite  of  an  estoppel  is  that  it 
.must  be  reciprocal:  Bradford  v.  Bradford,  5  Conn.  127, 132; 
Shep.  Touch.  277;  Brereton  v.  Evans,  Cro.  Eliz.  700.  Magill 
could  not,  by  estoppel,  treat  this  as  a  valid  deed;  and,  there- 
fore, the  defendant  can  not,  by  estoppel,  make  it  valid  as  against 
him. 

Dagobtt,  J.  The  plaintiffs  who  claim  under  A.  W.  Magill's 
deed  to  them,  allege  that  no  title  passed  by  the  deed  to  the 
Middletown  bank;  for  that  Magill  had  no  authority  to  bind  the 
Middletown  Manufacturing  Company,  and  transfer  the  title. 
The  deed  is  attempted  to  be  supported,  or,  rather,  Magill's 
power  is  to  make  it,  on  two  grounds.  The  first  is,  the  vote  of  the 
Middletown  Manufacturing  Company ,  passed  on  the  twenty-ninth 
day  of  March,  1S17,  the  day  of  the  execution  of  the  deed,  by 
which  he  was  authorized  to  make  a  mortgage  to  the  bank  of  the 
premises.  On  the  other  hand,  it  is  insisted  that  the  meeting  was 
illegal,  and  the  acts  done  void.  It  is  very  clear  that  a  meeting 
of  the  stockholders,  constituted  as  this  was,  could  do  no  acts 
binding  on  the  company.  Though  a  meeting  regularly  warned 
would  be  competent  to  do  any  act  within  their  chartered  pow- 
ers by  a  bare  majority,  yet,  if  not  thus  warned,  their  act  must 
be  void.  If  no  particular  mode  of  notifying  the  stockholders 
be  provided,  either  in  the  charter  or  in  any  by-law,  yet  personal 
notice  might  be  given;  and  this,  in  such  case,  would  be  indis- 
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pensable.    The  counsel  for  the  defendant  do  not  press  this 
point,  and  I  think  it  quite  untenable. 

The  second  ground  taken  in  support  of  the  power  of  Magill 
to  execute  the  deed  is,  that  he  was  the  general  agent  of  the 
company.    It  becomes  necessary  here  to  ascertain  the  extent  of 
Ills  powers  as  agent.     By  the  sixth  section  of  the  act  incorpbr- 
&iing  the  Middletown  Manufacturing  Company,  the  directors 
of  the  company  were  authorized  to  appoint  such  clerks,  agents, 
a.i3d  servants  as  they  judge  necessary.     Magill,  when  he  made 
tbe  deed  in  question,  was  acting  under  an  appointment  made 
l>y  the  directors  of  the  company,  on  the  twenty-fourth  of  May» 
1816.     By  this  act  of  tho  4irfectorrs;  ^pfj  by  tbi^  alono,  hds  lio^^   •'• 
ei8  were  conferred.     It  idliot  io  be  denied  iH€il'thdy*&r&*gdn%  *  ' 
eral;  but  still  they  must  be  limited  by  the  duties  to  be  per- 
formed and  the  business  to  be  transacted.     This  is  reasonable^ 
and  results  necessarily  from  the  nature  of  the  case,  and  is 
analogous  to  powers  conferred  in  all  similar  instances.     It  was 
never  thought  before,  that  a  mere  agent  of  a  manufacturing 
company  was  authorized  to  transfer,  by  deed,  the  real  estate  of 
the  company.     It  may  be  incidental  to  his  power  as  agent  to 
borrow  money,  give  promissory  notes,  and  do  many  other  acts 
in  the  ordinary  course  of  tbe  business  of  the  company;  but  the 
idea  is  quite  novel,  that  merely  as  agent,  he  might  sell  or  con- 
vey the  real  estate.    To  effect  such  an  object  a  specific  author- 
ity seems  indispensable.    Nor  is  there  any  principle  or  prece- 
dent in  support  of  the  power  set  up  in  this  case.     The  deed, 
therefore,  cannot  be  upheld  on  either  of  these  grounds;  and 
thus  far  the  charge  is  strictly  correct. 

Another  position,  however,  is  taken  by  the  counsel  for  the 
defendant,  which  is  fatal  to  the  plaintiff's  title.  A.  W.  Magill 
is  estopi)ed  by  his  deed  to  the  Middletown  bank,  to  allege  that 
he  was  not  authorized  by  the  Middletown  Manufacturing  Com- 
pany to  convey;  and  if  so,  it  is  not  doubted  that  his  granteea 
are  estopped.  On  this  point  the  judge  charged  the  jury  pro 
forma  merely,  and  to  the  end  that  the  question  might  be  settled 
in  this  court,  and  thus  future  litigation  be  prevented,  that  the 
plaintiffs  might  recover. 

In  looking  into  Magill's  deed,  it  appears  that  he  begins  it  jnrith 
a  declaration  that  he  is  the  agent  of  the  Middletown  Manufac* 
turing  Company,  authorized  by  vote  of  the  company  to  execute 
the  deed,  and  in  pursuance  of  the  power  he  executes  it,  and  in 
behalf  of  the  company  covenants  that  tbey  are  well  seised,  and 
that  they  will  warrant  and  defend  the  premises.    There  are 
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high  opinions  that  if  he  was  not  authorized  he  is  personally 
bound  by  the  covenants;  and  that  an  action  might  be  maio' 
tained  thereon  against  him:  White  el  aL  y.  Skinner ^  13  Johns. 
307  [7  Am.  Dec.  ^^l]\  Skinner  v.  Dayton  el  ah,  19 Id.  513  [10  Am. 
^ec.  286];  but  waivinr^  the  consideration  of  a  point  not  neces- 
sary to  be  decided,  A.  W.  Magill  is  estopped  by  the  declaration 
and  covenants  in  the  deed,  thut  he  was  authorized  ever  to  deny 
it.  Without  multiplying  authorities  on  a  point  rendered  clear 
by  numerous  cases,  it  is  sufficient  to  state  that  where  a  party 
has  solemnly  admitted  a  fact,  by  deed,  under  his  hand  and 
seal,  he  is  estopped  not  only  from  disputing  the  deed  itself, 
.buf&tery  facdb-tChicJiit  ropites:  2  Stark.  Ev.  30;  1  Phill.  Ev. 
\  :^6i,iStQXitingJbit  y:JIaV£4\Sf  5  Johns.- Ch.  26.  Now  Magill  has 
declared,  under  his  hand  and  seal,  that  he  was  empowered  by 
a  vote  of  the  company  to  execute  the  deed.  Can  he  ever  say 
that  he  was  not  thus  empowered  ?  If,  on  the  next  day  after  the 
deed  to  the  bank  was  executed,  he  had  procured  a  valid  deed 
from  the  company,  and  had  brought  ejectment  against  the 
bank,  could  he  have  sustained  it  against  the  declarations  in  his 
deed  ?  I  think  he  must  have  been  estopped.  If  so,  then  all 
persons  claiming  under  and  through  him  are  estopped:  1  Stark, 
Ev.  305;  Eoyl  v.  Dimon,  5  Day,  483;  1  Phill.  Ev.  10. 

These  principles  are  in  entire  accordance  with  the  cases  of 
FairlUle  d.  MyUon  et.  al.  v.  Gilbert  et  al,  2  T.  R.  169, 171;  Palmer 
V.  Ekins,  2  Stra.  1817;  Cora.  Dig.  tit.  Estoppel,.  A,  1,  2,  3, 
and  B. 

There  must,  therefore,  be  a  new  trial. 

The  other  judges  were  of  the  same  opinion,  except  Bbainibd, 
J.,  who  was  absent. 

New  trial  to  be  granted. 


VALiBrrY  ov  Corporate  Acts  Done  or  Authorizbd  at  Meetino  mot 
Properly  Called. — It  is  a  general  principle  of  law  that  notice,  in  some  way 
or  other,  must  be  given  to  every  person  entitled  to  be  present  at  a  meeting  of 
a  corporation.  And  "  to  support  the  validity  of  corporate  acts  each  member 
most  be  actually  summoned:"  Augci!  &  Ameson  Corp. ,  sec.  492;  Dillon  on  Mun. 
Corp. ,  sec.  201 ;  Potter  on  Corp.  sec.  336.  '  *  Due  notice  of  the  time  and  place  of 
a  corporate  meeting  is,  by  the  English  law,  essential  to  its  validity,  or  its  power 
to  do  any  act  M^hich  shall  bind  the  corporation:"  Dillon  on  Muu.  Corp.  sec. 
200.  And  *'  when  there  is  no  ditlerent  provision  in  thecliarter  or  by-laws  of 
a  corporation,  such  meetings  must  be  called  by  giving  personal  notice  to  each 
member  of  the  board  of  trustees:"  J  larding  y.  Vandewater,  40  CaL  77;  Pt^opU 
V.  BcUchelor,  22  N.  Y.  128;  People's  Ihm.  Co.  v.  WestcoU,  14  Gray,  440;  StaU 
V.  Ferf/tuofit  23  N.  J.  Law,  107;   Wiggin  v.  FrtewiU  Baplist  Church,  8  Mete 
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(Mass.)  301;  Grant  on  Corp.  156:  Rex  v.  DoneaMer^  2  Burr.  738;  Rex  v.  LiV' 
erpool.  Id.  723;  Rex  v.  Tfieodorick,  8  East,  643. 

Private  corporations  generally  set  apart  a  particular  day  for  the  election 
of  officers;  and  when  a  day  is  thas  appointed,  no  particular  notice  is  required: 
Angell  &  Ames  on  Corp.,  sec  488;  People  v.  Peck,  11  Wend.  604;  Rex  v.  Hill, 
4  Bam.  &  Cress.  441.     So,  if  a  particular  day  in  each  year  is  appointed  for 
the  transaction  of  all  business,  a  notice  of  the  particular  business  to  be  done 
is  not  required:  Angell  &  Ames  on  Corp.,  sec.  488;  Warner  v.  Mower,  11  Vt. 
SS5;  Sampson  v.  Bowdoin/utm  S.  M,  Corp,,  36  Me.  78;  People  v.  Batchelor,  22 
N.  Y.  128.     It  is  immaterial  in  what  manner  the  stated  meetings  of  the  cor- 
poration have  been  fixed.     If  they  are  in  fact  regularly  held  on  stated  days, 
that  is  sufficient:  Atlantic  Mut.  F,  Ins.  Co.  v.  Sanders,  36  N.  H.  252.     And 
the  notice  of  a  special  meeting,  when  it  is  held  for  the  transaction  of  ordinary 
business,  need  not  state  the  obje6^  Of  'th^'  m^^ngf  Saviftrfs  Baak  y.  DztUi^  8 
Conn.  191«    But  notice  is  roqpircKl^<wh^i.  bus:nes4  qi  spe<na^  importance,,  not 
in  the  general  line,  is  to  be  transacted  on  any  day  not  expressly  set  apart  for 
that  particular  transaction,  and  unless  such  meeting  is  so  noticed,  all  its  acts 
'will  be  illegal  and  void:  Potter  on  Corp.,  sec.  343;  Angell  &  Ames  on  Corp., 
•ec  489;  Rex  v.  Liverpool,  2  Burr.  723;  Rex  ▼.  Doncaster,  Id.  738;  Rex  v. 
Theodorick,  8  East^  543;  People's  Mut.  Ins.  Co.  v.    WesteoU,   14  Gray,  440. 
And  the  levying  of  an  assessment  was  held  to  be  an  act  of  such  importance 
that  it  could  not  be  done  at  a  special  corporate  meeting  unless  the  stock- 
holders were  duly  notified  of  the  purposes  of  the  meeting:  Atlantic  De  Laine 
Co.  ▼.  Mason^  5  R.  I.  463.     So  was  the  election  of  officers  of  a  religious  cor- 
poration: SfMth  ▼.  Erb,  4  QilL  437. 

A  meeting  of  a  corporation  called  to  do  certain  acts  which  were  to  be  done 
on  that  day,  and  no  other,  may  be  adjourned  to  another  day  in  order  to  finish 
business  which  could  not  be  completed  on  that  day.  And  all  corporations 
may  transact  any  business  at  an  adjourned  meeting  which  they  could  have 
dcme  at  the  original  meeting,  without  giving  other  notice  of  such  adjourned 
meeting:  Rex  v.  CarmarUien,  1  Mau.  &  SeL  702;  Warner  v.  Mower,  11. Vt. 
385;  Schoff  ▼.  Bloomfield,  8  Id.  472;  Smith  r.  Law,  21  N.  Y.  296;  Seaddmg 
▼.  Lorant,  3  H.  L.  Cas.  418. 

When  the  members  have  all  assembled,  they  may  unanimously  agree  to 
waive  notice  of  the  meeting,  but  if  a  single  person,  having  a  right  to  vote,  is 
absent  or  refuses  his  assent,  all  extraordinary  proceedings  of  the  meeting  will 
be  illegal  and  void:  Angell  &;  Ames  on  Corp.,  sec.  495;  Rex  v.  Theodorick,  8 
East,  543;  Rex  v.  Oaborian,  11  Id.  86;  Dillon  on  Mun.  Corp.,  sec.  202. 

Where  the  charter  or  by-laws  of  a  corporation  prescribe  the  manner  of  giv- 
ing notice^  it  must  be  given  in  the  manner  provided:  Stocklwlders  of  Shelby 
R.  R.  Co.  V.  LotUsvUle  C.  and  L.  R.R.  Co.,  12  Bush.  62.  And  it  was  decided 
in  Cogswell  v.  Bullock,  13  Allen,  90,  that  a  religious  society  which  had  re- 
^tfded  itself  as  a  corporation,  might  call  a  meeting  in  the  manner  prescribed 
by  its  by-laws,  and  acts  done  at  a  meeting  so  called  were  held  to  be  valid.  In 
CUizefu^  Mut.  F.  Ins.  Co.  v.  Sortwell,  8  Allen,  217,  it  was  held  that  where  the 
by-laws  of  an  insurance  company  provided  that  a  special  meeting  should  be 
called  by  the  president,  or  in  his  absence  by  the  secretary,  on  application 
made  to  them  in  writing  by  ten  members,  this  did  not  preclude  the  direct- 
ors from  calling  special  meetings  without  such  application.  So  in  Smith  v. 
Low,  21  N.  Y.  296,  the  by-laws  of  the  corporation  fixed  stated  days  for 
directors'  meetings,  and  provided  that  when  less  than  a  quorum,  but  more 
than  three,  should  be  present,  they  might  adjourn  to  any  day  prior  to  the 
next  regular  meeting,  and  it  was  held  that  at  a  meeting  so  adjourned,  the 
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acts  of  a  majority  of  a  qaomm  present  were  binding,  thongh  the  absentee* 
had  no  cpecial  notice  of  the  adjourned  meeting,  other  than  that  they  were 
chargeable  with  from  the  by-Uw.  In  People  v.  Batehelor,  22  N.  Y.  128,  it 
was  declared  that  corporators  are  boand  to  take  notice  of  regalar  and  notified 
meetings  and  adjoomments  thereof;  but  they  are  not  bound  to  take  notice  of 
a  special  meeting  called  by  a  vote  of  a  regular  meeting  at  which  they  were 
not  present 

Where  the  by-laws  of  a  corporation  are  prescribed,  not  by  the  stockhold- 
ers at  lai^ge,  but  by  the  directors,  if  the  directors  disregard  a  by-law  directing 
what  notice  shall  be  given  of  a  special  meeting,  the  corporation  can  not  set 
up  the  irregularity  in  order  to  impair,  as  regards  third  persons,  the  validity 
of  the  acts  of  the  directors:  Samuel  v,  HoUad^y,  1  Woolw.  400. 

The  notice  of  a  meeting  ought  to  show  that  it  was  given  by  a  person  hav- 
ing authority  to  give  it:  Johnston  v.  Jones, ^  ?^J^'  J-  ^*  216;  Stevens  v.  Edet^ 
JfeUtiYJllouie,  12»N^|6S8*.  iJaT^c^  y.*ft>^r7vvlO  Conn.  200.  But  the  want 
•^of^autq^r^y^^  th^:p|5iJ^dE^ealli3ig'tfta"ii^eieting-raay  be  waived  by  the  presence 
and  consent  of  all  who  had  a  right  to  vote  at  such  meeting:  Judah  v.  The 
American  L,  S,  Ins,  Co.,  4  Ind.  333";  Jones  v.  AfiUon  T,  Co.,  7  Id.  547.  In 
the  latter  case  the  court  said:  "  It  is  objected  that  notice  of  the  meeting  for 
the  election  of  directors  was  not  proved;  but  the  objection  is,  in  this  caae» 
unimportant,  as,  from  the  evidence,  it  appears  that  the  subscribers  here  sued 
were  present  by  their  proxy  and  voted  at  the  election."  And  in  People  v. 
Peck,  11  Wend.  604,  it  was  held  that  an  election  of  trustees  of  a  church  waa 
good,  although  the  requirements  of  the  statute,  with  regard  to  notice,  were 
not  complied  with,  if  the  election  was  fairly  conducted,  and  there  waa  no 
complaint  of  want  of  notice. 

A  notice  of  a  corporate  meeting  should  btate:  1.  The  time  of  the  meeting 
onless  there  is  a  regular  time  fixed  in  the  charter  or  by-laws,  of  which  every 
member  is  presumed  to  have  notice:  Angell  &  Ames  on  Corp.,  sec.  488; 
People.  V.  Batclielor,  22  N.  Y.  128;  Atlantic  Ins.  Co.  v.  Sanders,  36  N.  H.  252. 
2.  The  place  where  it  is  to  be  held,  uuless  the  place  is  settled  and  established 
by  the  charter  or  by-laws:  Angell  ft  Ames  on  Corp.,  sec.  496;  Jones  v.  Mil' 
ton  <£r  R.  T.  Co.,  7  Ind.  547-  3.  The  business  to  be  transacted  thereat:  Samp^ 
Sony.  Bowdoinliam  S.  M.  Corp.,  36  Me.  78;  Warner  v.  Mower,  11  Vt.  385; 
Merritt  v.  Farris,  22  111.  303.  4.  Notice  should  be  personal,  unless  it  is  other- 
wise provided  in  the  charter  or  by-laws:  Angell  &  Ames  on  Corp.,  sec.  491; 
Evans  v.  Osgood,  18  Me.  213;  Stevens  v.  Eden  Meeting  House,  12  Vt.  688; 
Betliany  v.  Sperry,  10  Conn.  200;  Wiggin  v.  FrecwiU  Baptist  Church,  8  Mete. 
(Mass.)  301;  Savings  Bank  y.  Davis,  8  Conn.  191.  5.  The  summons  must  be 
issued  by  one  who  has  authority:  Angell  ft  Ames  on  Corp.,  sec  491;  Evane 
V.  Osgood,  18  Me.  213;  Stevens  v.  Eden  Meeting  House,  12  Vt.  688;  BeUuMy 
V.  Sperry,  10  Conn.  200. 

Cited  in  Linsley  v.  Brown,  13  Conn.  201,  to  the  point  that,  in  cases  of  ea* 
toppel,  the  instrument  is  supposed  to  be  well  executed  by  the  party  to  be 
affected  by  the  estoppel;  and  that  the  infirmity  does  not  attach  to  the  execu- 
tion. To  the  point  that  a  party  is  estopped  by  recitals  in  his  deed,  in  Rich 
v.  Atwater,  16  Id.  415,  and  in  Williams  v.  Robinson,  Id.  524.  In  Sinith  v. 
Moodus  W.  P.  Co.,  35  Id.  398,  to  show  that  a  party  is  estopped  from  deny- 
ing that  his  intestate  owned  the  land,  when  the  lease  contained  a  covenant  of 
ownership. 
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State  op  Conneotiout  v.  Avery. 

[7  OOHH.  9M.J 

IiDKix>us  WKimrG. — Letter  addresaed  to  the  wife  of  another,  iinporting 
that  she  had  acted  libidinonBly  toward  the  writer,  and  invited  him  to 
adulterous  interooime  with  her,  and  which  was  sent  to  her  with  intent 
to  insolt  and  abase  her,  to  seduce  and  debaach  her  affections  from  her 
husband,  and  to  bring  her  into  hatred  and  contempt,  is  libelous. 

BB3n>ivo  SUCH  A  Lbttkb  to  the  person  to  whom  it  is  addressed  is  a  publioft- 
tion  of  the  libeL 

LxBXL  AOAcrsT  AK  Indiyidual  IS  an  indictable  offense. 

BoudTATioN  OT  Anothxb  TO  CouMTt  Adui/tbbt  is  a  high  crime  and  misde- 
meanor, of  which  the  superior  court  has  cognizance. 

LijOBMATioH  against  the  defendant  for  writing  and  sending  a 
letter  to  Jannette  White,  wife  of  Alfred  White,  the  meaning  of 
a  part  of  which,  as  explained  by  an  innuendo,  was  that  she  had 
acted  libidinouslj  toward  him,  inviting  him  to  an  adulterous  in- 
tercourse with  her,  and  that  she  had  sought  opportunities  to  ef- 
fect such  purpose.  The  information  averred  that  the  letter  was 
a  false,  scandalous,  and  defamatory  libel,  written  with  intent  to 
injure  the  reputation  of  Mrs.  White,  and  to  bring  her  into  dis- 
grace and  contempt.  The  defendant  pleaded  not  guilty;  but 
the  jury  found  him  guilty.  He  then  moved  in  arrest  of  judg- 
ment for  the  insufficiency  of  the  declaration,  and  the  case  was 
reserved  for  the  opinion  of  this  court. 

Ooddard  and  Bravnard,  in  support  of  the  motion,  contended: 

1.  That  the  letter  set  forth  in  the  information  was  not  a  libeL 

2.  That  there  was  no  publication  of  it  as  a  libel.  8.  That,  in 
this  state,  a  libel  against  an  individual  is  not  the  subject  of  an 
information.  4.  That  this  was  not  an  offense  within  the  juris- 
diction of  the  superior  court. 

hhavdy  contra^  contended:  1.  That  this  was  a  libel:  2  Swift's 
Dig.  340;  1  Hawk.  P.  0. 852;  CommmwedUh  v.  Clap,  4  Mass.  163 
|3  Am.  Dec.  212].  2.  That  a  letter  written  and  sent  to  another 
person  is  sufficient  proof  of  a  publication:  PhiUips  v.  Jansen^  2 
Esp.  625;  8  Chitt.  Grim.  Law,  689;  HicJ(^8  cane.  Hob.  215.  3. 
That  an  information  for  a  libel  on  an  individual  is  sustainable: 
Const.  Conn. ,  art.  1 ,  sec.  7 ;  Osborne's  case,  at  Litchfield.  4.  Tliat 
the  offense  charged  is  a  high  crime  and  misdemeanor.  A  solici- 
tation or  incitement  to  commit  a  crime  is  indictable:  The  King 
V.  Biggins,  2  East,  6,  21;  Tfie  King  v.  PhiUips,  6  Id.  464,  470; 
Bex  ▼.  Vaughan,  4  Burr.  2494;  Bex  v.  Scqfield,  Cald.  897. 

PcTEBS,  J.     Whether  the  facts  stated  in  this  information  are 
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a  libel,  or  a  solicitation  to  commit  a  greater  crime,  it  is  not 
now  material  to  inquire.  If  tbej  constitute  an  indicta^ble 
ofTense  within  the  jurisdiction  of  the  superior  court,  it  is  suffi- 
cient. A  libel  is  a  malicious  defamation  of  any  person,  made 
public  by  printing,  writing,  signs  or  pictures,  tending  to  blacken 
the  memoiy  of  the  dead,  with  intent  to  provoke  the  living,  or 
injure  the  reputation  of  the  living,  provoke  him  to  wrath,  and 
expose  him  to  hatred,  contempt  or  ridicule:  1  Hawk.  P.  C.  cap. 
73,  sec.  1;  4  Bl.  Com.  150;  Holt  on  Libels,  73;  HUlhouse  ▼. 
Dunning,  6  Conn.  391. 

Is  the  writing  in  question  a  libel  ?  It  is  a  letter  addressed  by 
the  defendant  to  the  wife  of  another  man,  stating  that  she  had 
**  played  peep-abo"  with  him  long  enough;  by  which  the  jury 
have  found  that  he  meant  that  she  acted  libidinously  towards 
him,  and  invited  him  to  an  adulterous  intercourse  and  connec- 
tion with  her,  and  sought  opportunities  to  effect  it.  It  appears 
by  the  information,  which  the  jury  have  found  to  be  true,  that 
the  defendant  composed  and  wrote  the  letter,  and  sent  it  to  her 
with  intent  to  insult  and  abuse  her,  and  to  seduce  and  debauch 
her  affections  from  her  husband,  entice  her  to  commit  adultery, 
and  bring  her  into  hatred  and  contempt  Adulteiy  is  a  detest- 
able crime,  especially  in  a  female;  the  most  disgraceful  a 
woman  can  commit,  and  is  punished  with  great  severity  by  our 
law:  Stat.  tit.  22,  sec.  62.  To  say  of  a  woman  falsely  and  ma- 
liciously that  she  has  committed  this  crime,  is  a  gross  slander. 
To  say  that  she  is  running  about  the  country,  seeking  oppor- 
tunities to  commit  adultery,  renders  her  more  contemptible  and 
ridiculous  than  the  crime  itself;  and  to  publish  such  a  story,  by 
printing  or  writing,  is  a  libel.  But  a  libel  is  a  high  misde- 
meanor; and  it  may  be  laid  down  as  law,  in  all  cases,  that  the 
allegation  of  an  act  which  the  law  recognizes  and  punishes  as 
a  crime,  is  libelous:  Holt  on  Libels,  188,  189;  Rex  v.  Wilkes,  2 
Wils.  151. 

It  is  said  that  the  letter  in  question  is  not  a  libel,  because  it 
was  not  publiRhed  by  the  defendant.  But  it  is  well  settled 
that  the  Bonding  of  a  letter  to  the  party  filled  with  abusive 
lun^'uage,  is  un  indictable  offense,  because  it  tends  to  a  breach 
of  the  i)eace.  It  has,  indeed,  been  a  matter  of  doubt  whether 
the  sending  of  such  a  loiter  to  another  would  support  an  action 
for  a  libel,  bocauBO  there  is  no  publication.  But  the  sending 
of  such  a  letter,  without  other  publication,  in  clearly  an  offense 
of  a  public  nature,  and  puninhahlo  as  Huch,  as  it  tends  to 
create  ill  blood,  and  cause  a  diBturbanco  of  the  public  peace: 
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Holt  on  Libels.  239;  2  Swifts  Dig.  341;  1  Hawk.  P.  C.  lib.  1, 
cap.  73,  sec.  11;  Bac.  Abr.,  tit.  Libel,  B.;  Wooton  v.  Edwards^ 
Poph  140;  Hick's  case.  Hob.  215. 

It  is  said  that  a  libel  against  an  individual  is  not  a  subject  of 
indictment.  *'  But  there  can  not  be  any  doubt,"  says  Hawkins 
{ubi  supra),  "  but  that  a  writing  which  defames  private  persona 
only,  is  as  much  a  libel  as  that  which  defames  persons  intrusted 
viiih  a  public  capacity;"  and  Lord  Coke  informs  us  that  **  every 
libel  which  is  called  famosus  libellus,  is  made  either  against  a 
private  man  or  against  a  magistrate  or  public  person.  If  it  be 
against  a  private  man,  it  deserves  a  severe  punishment:"  The 
case  de  Libellis  Famosis,  5  Rep.  125*.  The  late  C.  J.  Swift  has. 
informed  us  that  prosecutions  of  this  kind  have  not  been  intro- 
duced into  this  state;  but  he  adds  that  'Hhe  common  law  on 
this  subject  is  in  force  here:"  2  Swift's  Dig.  340.  It  is  some- 
what remarkable  that  his  honor  should  so  soon  have  forgotten 
the  prosecutions  against  Selleck  Osborne,  at  Litchfield,  in  1806, 
and  Noah  A.  Phelps,  at  Hartford,  in  1818. 

But  admitting  that  the  letter  in  question  is  not  a  libel,  it  is 
certainly  a  solicitation  to  commit  a  greater  crime.  It  explicitly 
invites  Mrs.  White  to  make  an  assignation  to  meet  the  defend- 
ant at  his  house,  or  at  some  other  place,  to  commit  adultery 
with  him.  I  have  already  shown  that  adultery  is  a  very  great 
crime,  once  capital,  now  punishable  like  most  other  felonies: 
Stat.  Bevis.  1G50,  tit.  Capital  Laws,  sec.  8,  ed.  1808,  p.  42,  n.; 
Revis.  1821,  tit.  22,  sec.  62.  And  an  attempt  to  commit,  or  a 
solicitation  of  another  to  commit  such  a  crime,  must  be  at  least 
a  high  crime  and  misdemeanor;  and  we  have  already  said  that 
a  high  crime  and  misdemeanor  is  nearly  allied  and  equal  in 
guilt  to  felony:  Slate  v.  Knappy  6  Conn.  415;  whereof  the  superior 
court  has  cognizance,  by  statute  and  by  common  law:  Stat.  tit. 
22,  sec.  98;  Stale  v.  Danforth,  3  Conn.  112. 

In  Bex  V.  Higgins,  2  East,  5,  the  defendant  was  indicted  for 
soliciting  and  enticing  a  servant  to  steal  the  goods  of  his  master, 
and  the  defendant  contended  that  as  nothing  was  done,  no 
crime  was  committed.  The  judges  delivered  their  opinions 
smaiim,  and  unanimously  pronounced  it  an  indictable  offense. 
*'A  solicitation  or  inciting  of  another,"  said  Le  Blanc,  J.,  ''by 
whatever  means  it  is  attempted,  is  an  act  done;  and  that  such 
an  act  done  with  criminal  intent  is  punishable  by  indictment, 
has  been  clearly  established  by  the  several  cases  referred  to." 

"  All  such  acts  or  attempts,"  said  Lawrence,  J.,  ''  as  tend  to 
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the  prejudice  of   the   community,  are   indictable.     Then    the 
question  is  whether  an  attempt  to  incite  another  to  steal  is  not 
prejudicial  to  the  community,  of  which  there  can  be  no  donbt." 
As  to  the  offense  itself,  it  must  be  admitted  that  an  attempt  to 
commit  a  felony  is  in  many  cases  at  least  a  misdemeanor.     In 
proof  of  this  we  may  instance  the  common  cases  of  an  attempt 
to  rob  or  to  ravish,  which  are  indictable  offenses  in  every  day's 
practice.     But  further,  an  attempt  to  commit  even  a  misde- 
meanor has  been  shown,  in  many  cases,  to  be  itself  a  misde* 
meanor.     I  close  this  topic  in  the  language  of  Lord  Kenyon, 
C.  J.,  which,  mutato  nomine^  is  ad  idem.     The  offense  is  of  the 
most  serious  kind,  no  less  than  that  for  his  own  wicked  grati- 
fication he  solicited  and  invited  a  woman  to  commit  adultery, 
and  can  it  be  a  question  in  a  country  professing  to  have  laws 
subservient  to  justice  and  morality,  whether  this  be  an  offense? 
But  it  is  argued  that  a  mere  intent  to  commit  evil  is  not  indict- 
able VTithout  an  act  done;  but  is  there  not  an  act  done  when  it 
is  charged  that  the  defendant    solicited   another  to  commit 
adultery  ?    The  solicitation  is  an  act;   and  Ck>d  forbid  that  it 
should  not  be  considered  as  an  offense. 

I  am  of  opinion  that  the  information  is  sufficient,  and  advisf 
that  the  motion  in  arrest  be  overruled. 

The  other  judges  were  of  the  same  opinion,  except  Bbainabd, 
J.,  who  was  absent. 

Information  sufficient. 


Wtlie  V.Lewis. 

[7  OOHH.  801.] 

Blank  Indobsembnt  bt  One  Person  of  Prokissobt  Note  or  Another, 

payable  to  a  third  person,  or  order,  does  not  import  a  valuable  oonsid- 
tion  from  the  payee  to  the  indorser,  nor  imply  an  engagement  by  the 
indorser  that  the  maker  was  of  ability  to  pay,  and  woald  pay  snch  note. 

Assumpsit  brought  by  Moses  Wylie,  as  executor  of  John 
Wylie.  The  declaration  stated  that  Tucker  made  his  note  pay- 
able to  plaintiff's  testator,  or  order,  on  demand,  with  interest, 
for  value  received;  that  on  the  same  day,  the  defendant,  by  hia 
indorsement  of  said  note  for  value  received  of  John  Wylie^ 
promised  and  engaged  that  Tucker  then  was  of  ability  to  pay, 
and  should  pay  said  note  according  to  its  tenor;  that  Tucker 
then  was,  and  has  ever  since  been,  bankrupt,  which  has  been 
at  all  times  known  to  the  defendant;  that  nothing  has  been,  or 
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could  be,  collected  on  the  note;  and  that  the  defendant  has  not 
performed  his  promise. 

On  the  trial,  the  plaintiff  proved  the  execution  of  the  note  by 
Tacker,  and  the  indorsement  in  blank  by  the  defendant,  and 
then  claimed  to  have  proved  all  the  other  facts  alleged  iu  the 
declaration.  It  was  admitted  that  no  demand  was  made  on  the 
maker,  and  no  notice  of  non-payment  given  to  the  defendant. 
The  defendant  asked  the  judge  to  instruct  the  jury  that  the  law 
did  not  imply  such  a  consideration  or  contract  as  was  stated  in 
the  declaration.  But  the  judge  instructed  the  jury  that  the 
law  did  imply  such  a  contract  and  consideration,  aud  that  if 
they  should  find  that  Tucker  was  bankrupt  when  the  note  fell 
due,  the  holder  was  excused  from  making  demand,  giving 
notice,  or  brining  suit  against  the  maker.  The  jury  found  for 
the  plaintiff,  and  the  defendant  moved  for  a  new  trial. 

Goddard,  in  support  of  the  motion,  contended:  1.  That  the 
note  in  question  being  payable  to  order,  was  subject,  in  relation 
to  demand  and  notice,  to  the  law  of  negotiable  paper;  2.  If 
this  is  a  special  contract,  it  must  be  sued  on  as  a  joint  and 
several  undertaking:  Josselyn  v.  Ames,  3  Mass.  274;  Hunt  v. 
Adams,  6  Id.  358  [4  Am.  Dec.  68];  While  v.  HowUnd,  9  Id.  314 
[6  Am.  Dec.  71];  3.  At  any  rate,  the  consideration  must  be 
stated  and  proved,  as  no  consideration  is  implied:  Rann  v. 
Hughes,  7  T.  R.  350;  Rob.  Frauds,  7;  Fell  on  Guaranty,  7,  8; 
Ballard  v.  Walker,  3  Johns.  Gas.  60. 

Judson,  contra,  contended:  1.  That  a  blank  indorsement  im« 
ports  a  valuable  consideration:  Swift  Ev.  339;  1  Swift's  Dig. 
429;  MandemOe  y.  Welch,  5  Wheat.  277;  2.  That  a  blank  in- 
dorsement imports  that  the  maker  shall  be  of  ability  to  pay: 
Swift  Ev.  342;  Bradley  v.  Phelps,  2  Root,  325;  1  Swift's  Dig. 
434;  WeUon  v.  ScoU,  4  Conn.  627;  Prentiss  v.  Danielson,  6  Id. 
175,  179  [13  Am.  Dec.  52];  3.  Due  diligence  was  exercised  in 
this  case,  because  the  maker  was  utterly  insolvent:  Swift  Ev. 
842;  Prentiss  v.  Daniebon,  5  Conn.  179  [13  Am.  Dec.  52 1;  4. 
That  a  negotiable  note,  not  indorsed  by  the  promisee,  stands 
on  the  same  footing  as  a  non-negotiable  note:  1  Swift's  Dig. 
430. 

Pjstebs,  J.  The  contract  of  an  indorsement  on  a  promissory 
note,  whether  negotiable  or  not,  is  too  well  understood  to  re- 
quire arguments  to  explain  its  meaning,  or  authorities  to  enforce 
its  obligation.  It  is  always  a  collateral  undertaking  that  the 
indorser  will  pay  if  the  maker  do  not,  provided  the  holder  use 
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due  diligence,  demanding  payment  of  the  maker,  in  one  case^ 
attaching  his  person  or  property,  in  the  other,  and  in  both  giv- 
ing reasonable  notice  of  the  fail  are  to  the  indorser:  1  Swift's 
Dig.  435.  In  one  (*,ase  we  are  governed  by  the  English  decisions 
under  the  statute  of  Anne,  which  we  have  recently  adopted,  and 
in  the  other  by  our  own  common  law.  In  the  case  before  us 
the  note  is  negotiable,  on  which  the  defendant,  at  the  time  of  its 
execution,  placed  his  name  in  blank,  but  was  neither  promisee 
nor  indorsee,  and,  therefore,  not  indorser.  Cui  bono  f  To  what 
end  ?  This  does  not  appear.  The  plaintiff  counted  on  this  in- 
dorsement as  if  it  contained  an  express  written  contract,  sub- 
scribed by  the  defendant;  and  the  question  now  is,  does  this 
blank  support  an  averment? 

A  special  contract  must,  in  all  cases,  be  precisely  laid  and 
strictly  proved;  for  a  variance  is  fatal.  But  such  a  contract  is 
never  implied.  The  legal  import  of  this  indorsement  is  an  ab- 
solute engagement  to  pay,  at  all  events;  though  it  might  have 
been  explained  or  varied  by  parol,  according  to  the  original 
agreement  of  the  parties:  Beckwilh  ei  al.  v.  Angell,  6  Conn.  316; 
MUchell  V.  Culver,  7  Cowen,  336;  3  Kent's  Com.  68;  Sumner  v. 
6^0?/,  4 Pick.  310;  Tenmjy.  PriV/c^  4  Pick.  385  [IG  Am.  Dec.  347] 

But  whether  it  imports  an  absolute  or  a  conditional  engage- 
ment, it  certainly  does  not  imply  the  consideration  and  contract 
stated  in  the  declaration.  An  implied  contract  is  where  certain 
facts  are  proved,  from  which  the  law  ex  csquo  ei  bono  raises  a 
promise,  or  rather  enables  the  jury  to  find  one.  But  in  the  case 
before  us,  the  law  is  made  not  only  to  raise  an  express  promise, 
but  a  written  one,  and  it  might  have  been  added  with  equal 
propriety,  a  sealed  instrument.  This,  certainly,  is  a  novelty  in 
pleading;  an  **  avis  rara  in  terris  nigroque  simiUima  cygno" 

I  advise  a  new  trial. 

Lanmak  and  Daogett,  JJ.^  were  of  the  same  opinion. 
HosiCBB,  C.  J.,  dissented. 
Brain ABD,  J.,  absent. 
New  trial  to  be  granted. 

In  Perkins  v.  CcUUn,  11  Conn.  221,  the  court  quote  from  this  decision  the 
statement  that  "  the  legal  import  of  this  indorsement  ii  an  absolute  engage- 
ment to  pay  at  all  events,"  and  say  that  it  is  a  mere  obiter  dictum,  uzmeces- 
tary  for  the  decision  of  the  case. 
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Pitkin  v.  Pitkcn. 

[7  Conn.  307.] 
LlABILTTT  OF  A  TeSTATOR's    EsTATB    FOB    DeBT3    OP  PARTNERSHIP  CONTIN 

CEO  AFTER  His  Death. — Where  a  testator,  by  his  will,  directs  that  a 
pftrtnership,  of  which  he  was  a  member,  should  be  continued  after  his 
death,  and  the  profits  at  the  end  of  a  specified  time  distributed  among 
his  devisees,  the  creditors  of  the  partnership  have  no  lien  on  the  general 
assets  of  the  estate  of  the  deceased  in  the  hands  of  his  devisees. 
Rkxedt  of  such  Creoitors  is  by  claim  against  the  executor,  to  be  pursued 
like  other  general  claims  against  the  testator's  estate,  and  not  in  chancery. 

Bnx  in  chancery  by  Samuel  Pitkin  against  Joseph  Pitkin 
and   others.     In  1817,  Samuel  Pitkin,  the  plaintiff,  Stephen 
Pitkin,  and  Joseph  Pitkin  were  partners!    In  that  year  Stephen 
Pitkin  made  and  published  his  last  will,  appointing  Joseph 
Pitkin  his  executor.     By  this  will  he  ordered  that  all  his  in- 
terest in  the  partnership  business  should  be  continued  therein 
for  four  years  after  his  death,  and  that  at  the  expiration  of  that 
time,  or  on  the  dissolution  of  the  concern,  the  same,  with  the 
profits  that  might  aiise  thereon,  and  all  his  other  estate,  should 
be  distributed  among  certain  devisees  named  in  the  will.     Ste- 
phen Pitkin  died  a  few  days  after^  and  Joseph  Pitkin  became 
his  executor,  and  carried  on  the  partnership  business  with  the 
plaintiff  for  four  years.     In  1818,  the  executor,  after  giving 
notice  to  creditors  to  present  their  claims  within  six  months, 
the  period  fixed  by  the  court,  proceeded  to  settle  the  estate, 
without  reference  to  the  partnership  fund,  and  caused  a  distri- 
bution to  be  made  according  to  the  provisions  of  the  will* 
When  Stephen  Pitkin  died,  the  partnership  owed  sundry  per- 
sons, and  some  of  the  debts  were  not  paid  until  after  the  lapse 
of  the  time  limited  for  exhibiting  claims  against  his  estate.     No 
settlement  of  the  accounts  of  the  partnership,  which  proved  a 
losing  concern,  was  made  during  the  four  years.     At  the  com- 
mencement of  this  suit  a  large  sum  was  due  from  Stephen 
Pitkin's  estate  to  the  company,  over  and  above  his  share  of  the 
partnership  property.    The  company  owed  the  plaintiff  four  thou- 
Baud  dollars,  a  large  part  of  which  he  claimed  the  estate  should 
pay  him.     Joseph  Pitkin  had  assigned  his  property,  and  left  the 
state  without  settling  the  partnership  accounts.     The  plaintiff 
claimed  that  he  had  paid  part,  and  would  be  obliged  to  pay  the 
rest  of  the  company's  debts.    The  bill  prayed  for  adjustment  of 
tbe  partnership  accounts,  and  a  sale  of  so  much  of  the  testator's 
real  estate  as  should  be  necessary  to  pay  the  plaintiff's  demands 
and  the  testator's  proportion  of  the  partnership  debts. 
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The  parties  joined  iu  a  demurrer  to  the  bill,  which  the  court 
adjudged  to  be  insufficient,  and  the  case  was  brought  before 
this  court  by  motion  in  error. 

Sherman,  for  the  plaintiff  in  error,  contended:  1.  That  the 
estate  of  Stephen  Pitkin  was  liable  for  the  debts  of  the  partner- 
ship during  the  four  years  of  its  continuance  after  his  death, 
and  cited  and  commented  upon  the  case  of  Ex  parte  Garland,  10 
Yes.  110;  2.  That  this  is  a  case  of  which  a  court  of  chancery 
has  jurisdiction,  and  cited  to  this  point  Booth  v.  Starr,  5  Day, 
419. 

Ellsworth  and  Toucey,  contra,  contended:  1.  That  the  plaintiff 
had  no  equity.  That  the  partnership  was  dissolved  by  the 
death  of  Stephen  Pitkin.  Only  that  part  of  a  testator's  estate 
which  he  directs  to  be  employed  in  trade  after  his  death  will  be 
subject  to  the  fortunes  of  that  trade:  Ex  parte  Oarland,  10  Yes. 
110;  Ex  parte  Bichardson,  3  Mad.  138;  2.  That  the  plaintiff's 
remedy,  if  he  has  any,  is  not  in  chancery. 

HoBMBB,  0.  J.  To  the  determination  below  it  is  made  an 
objection  that  the  relief  requested  should  have  been  granted, 
inasmuch  as  the  general  assets  of  the  deceased  are  liable  to  the 
plaiutiff.  On  the  other  hand,  it  has  been  insisted  that  the 
plaintiff  has  no  claim  on  the  general  assets,  but  that  his  only 
remedy  is  against  the  executor  of  the  deceased. 

1 .  In  respect  to  the  first  point  for  consideration,  that  is,  whether 
the  general  assets  of  the  testator  are  liable  to  the  plaintiff,  the 
case  has  been  argued  for  him  on  the  principle  that  although 
the  devisees,  strictly  speaking,  are  not  partners,  yet  that  an  in- 
terest in  the  profits  of  the  trade  subjects  the  estate  in  their 
hands  to  a  lien  in  favor  of  the  partnership  creditors,  and  of  the 
plaintiff  as  if  they  were  partners. 

To  this  argument  the  answer  is  direct  and  obvious.  If  the 
devisees  are  partners,  they  are  suable  in  that  capacity,  and  are 
to  be  treated  in  all  respects  as  if  they  sustained  that  character. 
This  at  once  terminates  the  specific  relief  requested  on  the  estate 
in  their  hands. 

But  that  they  are  not  partners  is  indisputably  clear.  The 
principle  that  he  who  enjoys  a  part  of  the  profits  of  a  partner^ 
ship  is  liable  to  the  creditors  of  the  firm,  although  unquestionable 
as  a  general  rule,  yet  like  other  general  rules,  is  limited  by  the 
reason  on  which  it  is  founded.  By  operation  of  law,  in  respect 
of  creditors,  a  person  who  is  not  a  partner  in  fact,  but  who  is 
benefited  by  the  profits  of  a  partnership,  is  clothed  with  that 
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character  when  lie  takes  from  them  a  part  of  that  fund  on  wbich 
they  placed  reliance  for  the  payment  of  their  debts.  Were  it 
otherwise,  the  partnership  creditors  would  be  injured,  and  the 
person  alluded  to  would  receive  usurious  interest  for  his  capital 
without  its  being  attended  with  any  risk:  Waugh  v.  Carver,  2  H. 
Bl.  235,  246;  Grace  v.  Smith,  2  W.  Bla.  998,  1000;  Cooper  et 
al.  V.  Eyre  elaL,l  H.  Bl.  37, 43;  Mclver  et  al,  v.  Humble  el  al, ,  16 
East,  169,  174;  Cheap  v.  Cramond,  4  Barn.  &  Aid.  670;  Gow. 
on  Part.  6,  13,  16;  Chit,  on  Cont.  68.  But  all  this  is  inappli- 
cable to  the  present  case.  In  this  case  the  capital  is  at  hazard, 
and  therefore  the  reasons  derived  from  the  possibility  of  usury 
do  not  apply;  and  as  to  the  diminution  of  the  fund  to  the  dis- 
advantage of  the  creditors,  this  is  impossible.  The  devisees 
under  the  will  are  entitled  to  neither  capital  nor  profits  until 
the  dissolution  of  the  partnership.  The  company  concerns  must 
first  be  attended  to,  and  after  the  extinguishment  of  all  the 
debts  and  expenses,  the  devisees  are  to  come  in  for  their  share 
of  the  net  surplus,  and  not  before. 

Hence,  the  inapplicability  of  the  principle  advanced  to  this 
case,  under  its  peculiar  circumstances,  is  perfectly  clear;  the 
devisees  are  in  no  respect  partners  or  quasi  partners;  nor  from 
this  source  is  there  any  ground  to  infer  a  lien  upon  the  general 
assets  of  the  deceased.  I  think  it  equally  obvious  that  if  there 
were  a  lien  in  favor  of  partnership  creditors,  it  would  not  ex- 
tend to  the  claim  of  the  plaintiff.  He  trusted  the  partners 
personaUy  and  the  fund,  but  with  open  eyes  and  full  knowledge 
of  all  the  facts,  he  did  not  credit  the  devisees,  nor  the  estate 
devised,  nor  has  he  any  claim  upon  the  latter,  unless  on  another 
principle,  which  will  now  be  considered. 

2.  Are  the  general  assets  of  the  deceased  liable  to  the  plaint- 
iff's demand  by  virtue  of  the  testator's  last  will?  By  the  de- 
vise they  are  not  specifically  pledged.  The  question  then 
arises,  whether  by  operation  of  law,  on  a  true  construction  of 
that  instrument,  they  are  made  liable  to  the  claim  advanced.  I 
take  it  to  be  established  law  that  they  are  not. 

The  case  of  Hankey  v.  Hammond,  1  Cooke  B.  L.  67,  would 
seem  to  lend  some  aid  to  the  principle  advanced  by  the  plaint- 
iff; but  this  case,  the  first  comprising  the  doctrines  contended 
for  by  the  plaintiff,  was  overruled  by  Lord  Eldon  in  that  of  Ex 
parte  Garland,  10  Yes.  jun.  110.  This  determination,  in  the 
most  lucid  and  able  manner,  establishes  the  doctrine  that  under 
the  bankruptcy  of  an  executor  or  trustee,  directed  by  the  last 
will  of  the  testator,  to  carry  on  a  trade,  and  a  limited  sum  to 
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be  paii  bj  tli^  trustees  of  his  estate  for  that  purpose,  the  gen* 
eral  assets  bejond  that  fund  are  not  liable:  1  Madd.  Ch.  504 
lu  this  case  it  was  decided  that  the  executor  was  to  continue  the 
partnership  for  four  years,  on  the  fund  already  invested,  and 
beyond  this,  that  there  existed  no  liability  on  the  general  asseta. 
The  principles  on  which  the  case  Ex  parte  Garland  is  founded, 
are  expressed  by  Lord  Eldon  at  considerable  length,  and  with 
great  force.     1  do  not  mean  to  recite  them;  but  in  a  concise 
form  shall  refer  to  those  which,  in  my  opinion,  are  most  material. 
To  hold  the  general  assets  to  be  liable  would  be  attended 
with  great  inconvenience.     It  would  prevent  their  distribution 
for  a  long  period,  or  disturb  a  distribution  already  made.     The 
condition  of  the  executor,  it  is  true,  may  be  attended  with  con- 
siderable hardship,  as  he  becomes  liable  to  the  creditors,  in  his 
person,  to  the  extent  of  all  his  property:  Wightman  v.  Townaend^ 
1  Mau.  &  Selw.  412.'    But  in  this  condition  he  voluntarily 
places  himself,  in  the  free  exercise  of  his  judgment,  and  on 
full  knowledge  of  the  facts,  adventures  to  assume  this  sort  of 
responsibility. 

In  respect  of  the  creditors  of  the  partnership,  they  are  di- 
visible ioto  two  classes:  those  who  were  such  before  the  testa- 
tor's death,  and  those  who  became  such  afterwards.  With 
respect  to  the  first  class  of  creditors,  they  have  the  power  and 
means  of  calling  forth,  after  the  testator's  death,  the  whole  of 
his  property,  in  discharge  of  their  demands;  and  this  is  all  the 
security  they  can  wish.  And  in  regard  to  those  comprising 
the  second  class,  who  became  creditors  subsequent  to  the  tes- 
tator's death;  in  the  first  place,  they  may  determine  whether 
they  will  be  creditors;  in  the  next  place,  they  have  the  whole 
fund  embarked  in  trade  to  look  to.  Superadded  to  this  thej 
have  the  personal  responsibility  of  the  individual  with  whom 
they  deal,  the  only  security  in  ordinary  transactions  of  debtor 
and  creditor. 

It  is,  therefore,  manifestly  less  inconvenient  to  say  that  those 
who  deal  with  the  executor,  must  take  notice  that  the  testator's 
responsibility  is  limited  by  the  authority  given  to  the  executor, 
than  to  assert,  as  the  executor  is  authorized  to  carry  on  the 
trade,  that  all  the  other  objects  of  the  will  must,  at  any  dis- 
tance of  time,  stand  still,  or  that  eventually  they  may  be  sub- 
jected to  the  claims  of  the  partnership  creditors. 

On  these  principles,  it  was  concluded  by  Lord  Eldon  that  it 
would  be  unjust  to  consider  the  creditors  of  the  company  aa 

1.  Wi^itmany,  Townrot,  I  lUa.  k  Sel.  413. 
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Laving  a  lien  on  the  testator's  general  assets;  and  as  a  pre- 
cedent, extremely  inconvenient  to  the  interests  of  mankind. 

As  the  creditors  of  the  partnership  have  no  claim  on  the  gen* 
eral  assets  of  the  deceased,  with  much  less  force  of  argument 
can  a  claim  be  maintained  in  favor  of  the  plaintiff. 

On  the  death  of  the  testator,  the  partnership  was  bj  law  dis- 
solved; Gow  on  Part.  269;  Oriswold  v.  WaddingUm,  15  Johns. 
57,  82;  S.  C.  in  error,  16  Johns.  438,  490;  White  v.  Union  /u- 
mirance  Co.,  1  Nott  &  McCord  559  [9  Am.  Dec.  726 J.  With 
open  ejes  on  this  fact,  and  with  full  knowledge  of  his  respon* 
sibilitj  and  of  his  legal  claims  on  Joseph  Pitkin  only,  the  plaint- 
iff thought  proper  to  go  on  and  incur  the  further  hazard  of  the 
partnership.  He  knew  (for  he  must  be  presumed  to  know  the 
law)  that  Joseph  Pitkin  was  substituted  a  partner  for  the  de- 
ceased, and  that  the  fund  employed  in  the  partnership  was,  in 
addition  to  his  responsibility,  his  only  resource.  With  respect 
to  the  indebtedness  of  the  deceased,  if  he  was  indebted  at  the 
time  of  his  death,  the  plaintiff,  after  payment,  might  have  con- 
tribution from  the  deceased's  estate,  by  a  claim  made  on  his 
executor.  But  even  in  support  of  such  a  demand,  no  ground  is 
laid  in  the  bill.  It  is  only  averred  that  the  company  at  the  death 
of  Stephen  Pitkin  was  indebted  to  various  persons,  in  what  sum 
is  not  mentioned;  and  that  the  plaintiff  has  been  obliged  to 
pay  a  part  of  the  debts  of  the  partnership,  without  stating  to 
what  amount.  It  is  perfectly  compatible  with  all  the  allega- 
tions made  in  the  bill,  that  at  the  death  of  the  testator,  the 
partnership  was  indebted  a  dollar  only;  that  the  funds  in  the 
plaintiff's  possession  comprised  many  hundreds;  and  that  the 
only  debts  paid  by  him  amounted  to  an  inconsiderable  sum, 
and  have  been  paid  out  of  the  partnership  funds. 

3.  It  is  scarcely  necessary  to  observe  that  the  plaintiff's  rem- 
edy, if  one  exists,  is  not  by  an  application  in  chancery,  to  sub- 
ject the  testator's  general  assets;  but  it  is  by  a  demand  on  the 
executor  of  Stephen  Pitkin.  He  is  obliged  by  law,  to  the  ex- 
tent of  all  the  deceased's  estate,  to  satisfy  every  debt  against 
it.  All  the  debts  of  a  deceased  person  constitute  demands  on 
his  executor.  Were  there  a  specific  lien,  either  on  a  part  or  on 
all  the  testator's  property,  it  might  be  enforced  by  an  appro- 
priate suit;  but  here  there  is  none.  The  claim,  if  any,  is  of  a 
general  nature,  and  to  be  instituted,  as  other  claims  are,  against 
the  executor  of  Stephen  Pitkin. 

The  court,  then,  has  come  to  this  result;  that  the  general 
assets  of  the  deceased  are  not  liable  to  the  plaintiff's  claim  in 
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any  other  sense  than  that  they  are  responsible  eventually  to  all 
his  creditors,  through  the  medium  of  a  demand  made  on  liis 
executor.  Of  consequence,  in  the  judgment  of  the  coart 
below  there  is  no  error. 

Petebs,  Daggett,  and  Bissell,  JJ.,  were  of  the  same  opinion, 
the  former  suggesting  some  doubts. 

Williams,  J.,  gave  no  opinion,  having  been  of  counsel  in  the 
cause. 

Judgment  affirmed. 

Cited  in  the  following  cases,  to  the  point  that  t&o  settlement  of  all  inatte» 
pertaining  to  estates  of  deceased  persons  belongs  to  the  conrt  of  probate  r 
Beach  v.  Norton,  9  Conn.  196:  Cowled  v.  Whitman,  10  Id.  126;  Ashmead^s 
appeal,  27  Id.  248;  Brush  v.  Button,  36  Id.  294.  In  Way  v.  Way,  42  Id. 
63,  to  show  that  probate  courts  alone  have  jurisdiction  of  assignment  of 
dower.  In  Filley  v.  Phelps,  18  Id.  301,  to  show  that  the  death  of  one  partner 
dissolves  the  partnership.  And  in  TiUotson  v.  TiUotson,  34  Id.  335,  aa  an 
illustration  of  a  case  in  which  a  testator  by  his  will  provides  that  his 
business  shall  be  carried  on  for  a  certain  time  before  distribntion  is  made. 


Norton  v.  Pettibone. 

[7  Comr.  819.] 

Dbfeots  in  Lbvt  of  Executions  on  Real  Estat^  may  be  oared  by  acta 
of  the  legislature,  passed  subsequent  to  the  ni««King  of  the  levy. 

Declabations  of  Person  while  in  Possession  o?  Land,  against  hia  own 
title,  are  admissible  against  him,  and  all  persons  claiming  nnder  him. 

Ejectment  for  four  pieces  of  land.  The  plaintiff  claimed  title 
by  virtue  of  the  levy  of  an  execution  in  his  favor  against  Alva 
Marks,  who  was  the  owner  in  fee  of  the  piece  of  land  first  de- 
scribed in  the  declaration,  and  who  was  the  owner  of  a  one-half 
interest  in  the  other  three  pieces,  as  tenant  in  common  with 
others.  A  copy  of  the  execution,  with  the  return  of  the  ofi&cer 
thereon,  was  offered  in  evidence,  and  was  objected  to  on  the 
ground  that  the  return  was  defective  in  certain  respects.  The 
alleged  defects  were  cured  by  an  act  of  the  legislature  passed  in 
May,  1825,  after  the  making  of  the  levy.  The  judge  overruled 
the  objections,  and  admitted  the  evidence.  The  defendants 
claimed  title  under  Alexander  Pettibone,  whose  title  was  by 
deed  from  Zechariah  Marks,  who  derived  his  title  from  Alva 
Marks,  the  debtor  in  the  above-mentioned  execution.  The 
plaintiff  insisted  that  the  deed  from  Alva  to  Zechariah  Marks 
was  made  to  defraud  the  former's  creditors,  and  was,  therefore, 
void.     In  support  of  this  claim  he  offered  a  witness  to  prove 
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that  ZecLariah  Marks,  after  the  execution  of  the  deed  to  him, 
while  in  actual  possession  of  the  premises,  and  previous  to  the 
deed  to  Alexander  Pettibone,  had  acknowledged  to  him  that 
the  deed  fi-om  Alva  Marks  to  him  was  made  to  defraud  the 
creditors  of  the  grantor.  The  defendants  objected  to  the  ad- 
mission of  this  evidence,  but  the  judge  admitted  it,  and  the 
juiy  found  for  the  plaintiffs.  The  defendants  moved  for  a  new 
trial. 

Grigwold,  in  support  of  the  motion,  contended:  1.  That  the 
officer's  return  was  inadmissible  as  evidence;  2.  That  the 
declaration  of  a  person  not  a  party  to  the  suit  ought  not  to  be 
admitted  in  evidence:  Dackkain  v.  WaUis^  5  Esp.  251;  Kent  v. 
Loujen,  1  Camp.  177;  Appleton  v.  Boyd,  7  Mass.  131;  Barrett  v. 
French,  1  Conn.  354,  365  [6  Am.  Dec.  241];  Hatch  v.  Straight, 
3  Id.  31  [8  Am.  Dec.  152];  Cook  v.  Swan,  5  Id.  140. 

EUsworth  and  Toucey,  contra,  contended:  1.  That  the  return, 
if  defective,  was  cured  by  the  confirming  act  of  1825:  Mather  v. 
Chapman,  6  Conn.  54;  2.  That  the  declarations  of  Marks  while 
in  possession,  against  his  interest,  were  admissible  against  the 
defendants  holding  under  him:  Beers  v.  Hawley,  2  Conn.  467, 
472,  473. 

Daoostt,  J.  On  looking  into  the  act  of  the  general  assem- 
bly passed  in  May,  1825  (subsequent  to  this  levy),  to  confirm 
levjf'R  of  execution  on  real  estate,  it  is  found  that  the  defect  in 
the  levy,  if  it  be  one,  is  cured  by  that  act.  That  this  act  ia 
constitutional,  and  therefore  of  binding  authority,  was  expressly 
decided  by  this  court  in  the  case  of  Mather  v.  Chapman  et  ah, 
6  Conn.  54.  The  objection  is  therefore  properly  abandoned  by 
the  counsel,  upon  its  appearing  that  the  defect  was  embraced 
and  cured  by  the  act  in  question. 

Another  objection,  however,  is  made,  which  will  now  be  con- 
sidered. This  relates  to  the  declarations  of  Zechariah  Marks, 
which  were  admitted  on  the  trial.  That  such  declarations,  so 
niade,  are  admissible,  I  had  supposed  to  have  been  too  long 
and  too  well  settled  to  be  doubted.  It  has  been  so  ruled  more 
than  twenty  times  within  the  last  forty  years.  Declarations  of 
a  person  while  in  possession  of  the  premises,  against  his  title, 
are  always  admissible,  not  only  against  him,  but  against  those 
who  claim  under  him.  To  this  point  the  following  cases  are 
express:  Walker  v.  Broadstock,  1  Esp.  458;  Davis  y.  Pierce ei  al., 
2  T.  R.  53;  Waring  v.  Warren,  1  Johns.  340,  343;  Jackson  d, 
Grigwold  v.  Bard,  4  Johns.  230  [4  Am.  Dec.  267];  Jackson  d. 
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McDonald  v.  McCaU,  10  Jobns.  377  [6  Am.  Dec.  343].  In  Beers 
€l  al.  V.  Baxcley^  2  Conn.  467,  this  point  was  considered,  thai 
the  whole  coort  of  errors  concnrred  in  the  admissibility  of  tlie 
evidence.  Three  members  of  the  court  gave  their  opinion 
seriaUm,  Judges  Swift«  Hosmer,  and  Gould,  and  all  recognized, 
in  direct  terms,  this  doctrine.  The  latter  says:  "The  declaxa- 
lions  of  a  former  proprietor  against  himself,  have  always  been 
admitted  against  those  who  claim  under  him:"  p.  472-3. 
The  motion,  therefore,  must  be  refused. 

The  other  judges  were  of  the  same  opinion,  except  Williams. 
J.,  who  gave  no  opinion,  having  been  of  counsel  in  the  cause. 
New  trial  not  to  be  granted. 


Cited  in  the  following  cases  to  the  point  that  the  declarations  of  a  deoeaaed 
person,  while  in  possession,  against  his  own  title,  are  admissible  against  all 
persons  claiming  under  him:  Filch  v.  Cltapman,  10  Conn.  12;  Demi/igv.  Car- 
rington,  12  Id.  4;  KtwU  v.  Roberts,  13  Id.  71;  SmUJi  v.  Martin,  17  Id.  401; 
EamAottom  v.  Phtlps,  18  Id.  233.  In  Savings  Bank  ▼.  Allen,  28  Id.  102, 
this  case  is  cited  as  following  Gosften  v.  Stonington,  10  Am.  Dec  121,  on  the 
apcint  that  when  a  statute  is  expressly  retroactive,  and  its  object  is  to  correct 
■an  innocent  mistake,  it  will  be  sustained.  And  in  Booth  v.  Booth,  7  Id.  365^ 
.as  recognizing  the  principle  of  previous  deciaons  sustaining  the  cooatitation* 
jdity  of  the  confirmatory  act  of  May,  1826. 


State  op  Connecticut  v.  Leach. 

[7  Com.  462.] 

Fbisonib  CoMmnED  nr  Jail  uin>BB  Void  WABRAirr  may  liberate  himself 

by  breaking  the  prison,  provided  he  use  no  more  force  than  is  neoeesary 

to  enable  him  to  effect  his  liberation. 
Escape  of  other  Prisokers  Lawfully  Confined  for  atrocious  crimes,  in 

the  same  room  with  him,  in  consequence  of  his  escape,  does  not  render 

him  guilty  of  any  crime. 

Infobmation  against  Stoddard  Leach  in  two  counts.  The  firat 
count  charged  that  while  he  was  a  lawful  prisoner  in  the  com- 
mon jail,  confined  with  sundry  other  persons  legally  confined 
therein  for  having  committed  divers  atrocious  crimes  and  mis- 
demeanors, he,  with  intent  to  effect  his  own  escape,  and  for  the 
purpose  of  eifectiug  the  escape  of  said  other  prisoners,  did 
feloniously  saw  ofiF  the  iron  grates  and  bars  to  the  windows  of 
said  jail,  and  remove  large  quantities  of  stone  from  the  walls  of 
said  jail.  The  second  count  did  not  allege  that  he  was  confined 
in  the  jail,  but  charged  him  with  Laving  broken  the  prison  with 
felonious  intent,  to  enable  the  prisoners  confined  therein  ta 
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make  their  escape.  The  o£feDse  in  each  count  was  charged  aa 
a  high  crime  and  misdemeanor  at  common  law. 

On  the  trial,  it  was  admitted  that  he  in  no  other  way  at- 
tempted to  effect  the  escape  of  other  prisoners  confined  in  the 
room  with  him^  than  as  a  consequence  of  the  attempt  to  effect 
his  own  ectcape. 

Defendant  prayed  the  judge  to  instruct  the  jury  that  his  im- 
prisonment was  illegal,  and  that  he  had  a  right  to  do  the  acts 
charged  in  the  information.  The  judge  instructed  the  juiy  that 
the  warrant,  by  yirtue  of  which  the  defendant  was  imprisoned, 
was  illegal;  yet,  if  they  should  find  that  he  was  confined  in  jail 
under  such  warrant,  and  did  the  other  acts  charged  in  the  in- 
formation, they  should  find  him  guilty.  The  jury  accordingly 
found  him  guilty,  and  he  moved  for  a  new  trial  for  a  misdirec- 
tion. 

Chapman  and  Hdrriaon,  in  support  of  the  motion,  contended: 
1.  That  to  conTict  a  person  of  prison-breach,  it  must  be  averred 
and  proved  that  the  defendant  was  lawf  uUy  confined :  Arch.  Crim. 
PL  19,  22,  306;  1  Bussell  on  Crimes,  547,  551,  655;  2  Swift's 
Syst  373;  2.  That  as  this  information  alleges  a  lawful  impris- 
onment, it  was  necessary  to  prove  such  allegation:  2  Swift's 
Dig.  405;  1  Chit.  C.  L.  559;  Arch.  Cr.  PI.  19,  22;  3.  That  if 
the  act  of  the  defendant,  in  effecting  his  own  escape,  was  law- 
ful, he  was  not  answerable  for  the  consequences;  that  he  was 
not  bound  to  make  any  previous  demand  on  the  jailer  to  be 
liberated. 

Smiih  and  Edwards,  contra,  contended:  1.  That  the  defend- 
ant, being  confined  under  a  process  apparently  regular  and 
legal,  could  not  forcibly  break  the  prison,  but  he  ought  to  have 
applied  for  a  writ  of  habeas  corpus,  on  which  he  might  be  dis- 
charged; 2.  That  he  was  liable  to  conviction  on  the  second  count, 
for  letting  out  the  other  prisoners. 

Daooxtt,  J.  It  appears,  from  the  motion,  that  the  prisoner 
was  confined  in  jail,  and  that  he  attempted  to  effect  the  escape 
of  the  other  prisoners,  in  no  other  way  or  manner,  than  as  a 
consequence  of  the  attempt  to  effect  his  own  escape.  By  this 
we  are  doubtless  to  understand  that  the  only  object  of  the  pris- 
oner was  to  free  himself  from  confinement,  and  if,  in  effecting 
this  object,  persons  legally  imprisoned  escaped,  he  disregarded 
such  consequences. 

The  statute  creating  the.  offense  with  which  the  prisoner  was 
charged,  and  for  which  he  was  committed,  was  repealed  before 
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the  acts  alleged  to  be  a  crime  were  done;  the  complaint  on 
which  the  warrant  for  his  arrest  issued,  was  illegal,  not  being 
made  bj  an  informing  o£Scer;  and  the  court  before  which  the 
prisoner  was  committed  to  appear  had  no  jurisdiction  of  the 
crime  charged. 

I  am  of  opinion  that  the  direction  to  the  jury  was  erroneous. 
The  act  of  the  prisoner  in  question  was  so  far  from  being  a  high 
crime  and  misdemeanor,  that  it  was  justifiable.  And  here  it  is 
not  intended  to  suggest,  that  a  prisoner  might  not  do  acts  which 
would  be  unjustifiable  in  order  to  escape  from  unlawful  imprison- 
ment. He  might  not,  for  example,  kill  the  jailer,  or  set  the 
prison  on  fire,  or  totally  demolish  it;  for  none  of  these  acts 
might  be  at  all  necessary  to  effect  his  object.  But  he  might  law- 
fully free  himself  from  this  imprisonment,  since  it  is  confessed 
to  have  been  illegal.  It  appears  that  all  the  proceedings  were 
void.  A  void  process  is  no  process.  The  complainant,  the  jus- 
tice of  the  peace  who  ordered  him  to  be  committed,  the  sheriff 
who  executed  the  pretended  warrant,  and  the  jfdler  who  held 
him  under  it,  are  all  liable  for  false  imprisonment.  This  is  the 
undoubted  doctrine  of  the  common  law  from  the  time  of  the 
MarshaUea  case,  10  Co.  68,  to  this  day.  It  hence  results,  that 
the  keeper  of  the  jail  is  vested  with  no  authority;  the  building 
in  which  the  prisoner  was  confined  is  not  a  jail,  bat,  as  to  him, 
a  mere  private  building;  and  hence  he  might  regain  that  liberty 
of  which  he  was  unjustly  deprived;  and  it  is  no  part  of  the  case 
that  he  made  use  of  more  force  than  was  necessary  to  accom- 
plish this  object.  Nor  does  the  fact  that  he  was  confined  with 
certain  atrocious  offenders,  render  it  less  proper  for  him  to  effect 
his  escape. 

There  must,  therefore,  be  a  new  trial. 

The  other  judges  were  of  the  same  opinion;  Pbtbbs,  J.,  at 
first  dissenting,  but  ultimately  concurring. 

New  trial  to  be  granted. 


Perkens  V.  Perkins. 

[7  Conn.  668.] 

All  Laws  are  to  Act  Prospectivelt,  unless  they  are  clearly  expressed  to 
be  of  retroactive  effect. 

Date  of  Cohmen cement  of  Action. — An  action  is  instituted  by  the  ser- 
vice of  the  writ,  and  the  officer's  return  of  the  service  is  prima  /<Mei» 
evidence  of  the  time  of  the  commencement  of  the  action. 

PuBLio  Acts  of  the  General  Assembly  take  effect  from  its  rising,  if  nol 
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otherwise  provided;  and  courts  take  judicial  notice  of  the  time  when 
the  session  of  the  legislature  tenninate& 
Waivicb  or  Exceptions  to  Jurisdiction  of  Court.— When  the  want  of 
jiuisdiction  arises  from  want  of  legal  notice,  appearance  and  submission 
of  the  party  waive  the  exceptions  to  tba  jurisdiction;  but  when  want  of 
jarisdiction  over  the  subject-matter  appears  from  the  record,  the  defect 
can  not  be  supplied  by  the  submission  of  the  party. 

AonoN  of  debt,  by  Francis  A.  Perkins,  treasurer  of  the  city  of 
Norwich,  against  Joseph  Perkins,  to  recover  penalties  incurred 
by  breach  of  certain  by-laws  of  said  city.  The  writ  was  dated 
the  twenty-seTenth  of  May,  1828,  served  on  the  twenty-eighth, 
and  returned  to  the  city  court  of  Norwich,  held  on  the  second 
Monday  of  June,  1828. 

The  first  count  of  the  declaration  charged  the  defendant 
with  having  erected  a  building  upon  a  part  of  a  public  street  or 
highway  of  said  city,  in  contravention  of  a  by-law  of  the  city, 
by  which  it  was  ordained  that  if  any  person  should,  without 
permission  of  the  common  council,  erect  or  suffer  to  remain,  in 
or  upon  any  street  or  highway,  any  building  of  any  kind,  etc., 
the  same  should  be  a  common  nuisance,  and  the  person  so 
offending  should  pay  to  the  use  of  the  city  the  sum  of  thirty 
dollars.  The  second  count  charged  him  with  a  violation  of  an- 
other section  of  the  same  ordinance,  piohibiting  the  laying  or 
suffering  to  reoiain  of  any  stone  or  stones  upon  any  street  or 
highway,  and  imposing  a  penalty  of  fifteen  dollars  for  such 
offense. 

The  defendant  pleaded  nil  debet,  and  on  this  issue  the  case 
was  tried  in  the  city  court  in  August,  1828,  when  the  plaintiff 
obtained  a  verdict  on  both  counts,  with  thirty  dollars  damage 
on  the  first,  and  fifteen  dollars  on  the  second.  On  defendant's 
motion,  the  court  caused  a  record  to  be  made,  that  the  title  of 
the  land  on  which  the  alleged  nuisances  were  placed  was  in 
question  on  the  trial;  and  the  defendant  thereupon  appealed 
the  cause  to  the  superior  court.  In  the  superior  court  the 
plaintiff  moved  to  strike  it  from  the  docket  on  the  ground  that 
it  was  not  appealable.  This  motion  was  overruled,  the  case 
^ed,  and  a  verdict  found  for  the  defendant  on  the  first  count, 
uid  for  the  plaintiff  on  the  second,  with  fifteen  dollars  dam- 
ages. 

Plaintiff  then  moved  in  arrest  of  judgment  on  the  ground 
that  the  superior  court  had  no  jurisdiction  of  the  cause,  and 
^t  the  same  was  not  appealable  from  the  city  court.  He  al- 
^^ged  that  the  city  charter  provided  that  there  should  be  no 
appeal  from  the  city  court  in  such  actions  as  the  present,  and 
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that  tbe  act  of  the  legislature  giving  an  appeal  to  the  euperioi 
court  did  not  become  a  law  until  after  the  commencement  of 
this  suit.  This  motion  being  demurred  to,  was  adjudged  suffi- 
cient, and  the  judgment  was  arrested  accordingly.  The  record 
was  then,  on  motion  of  defendant,  transmitted  to  this  court  for 
revision. 

Strong  and  Hungerfordy  for  the  plaintiff  in  error,  contended: 
1.  That  the  superior  court  had  jurisdiction  of  the  cause,  and 
that  it  was  appealable  by  virtue  of  the  act  of  May,  1828;  2. 
That  it  does  not  appear  from  the  record  before  the  court  that 
this  suit  was  commenced  before  the  act  in  question  became  a  law; 
3.  That  plaintiff  had  waived  all  exceptions  to  the  jurisdiction 
by  appearing  and  trying  the  case  on  its  merits:  Co.  Lit.  303,  a.; 
1  Chit.  PI.  426;  Longueville  v.  ThiaOetoorth,  2  Ld.  Raym.  969; 
Jennings  v.  Hankyn^  Carth.  11;  Barrington  v.  Venables^  Sir 
T.  Baym.  34;  Com.  Dig.,  tit.  Abatement,  J,  16,  21;  2  Lill.  Prac. 
Reg.  121;  Denslow  v.  Moore,  2  Day,  12;  Sanford  v.  Sanford,  6  Id. 
353,  358;  Fletcher  v.  Wells,  6  Taunt.  191. 

Ooddardand  Child,  for  the  defendant  in  error,  contended:  1. 
That  the  record  shows  when  the  suit  was  commenced,  the 
officer's  return  being  prima  fade  evidence  of  the  facta  stated  in 
it:  Butts  V.  Francis,  4  Conn.  424;  2.  That  the  act  in  question 
shows  on  its  face  when  it  became  a  law,  which  was  a  week  after 
the  commencement  of  this  suit.  But  if  it  did  not,  the  court  ia 
bound  to  take  judicial  notice  of  the  time  of  the  rising  of  the 
general  assembly,  which  is  the  time  when  public  statutes  take 
effect:  Stat.  258,  tit.  43,  sec.  5;  Birl  v.  EoUiwell,  1  Ld.  Baym. 
343;  1  Chit.  PI.  219;  3.  That  this  act  can  not  affect  a  suit 
commenced  before,  and  pending  at  the  time,  the  act  was 
passed.  A  suit  is  not  embraced  in  the  terms  of  the  act.  If  the 
act  be  not  exclusively  prospective  in  its  terms,  still  the  court  will 
not  give  it  a  retrospective  effect  by  construction :  Wilkinson  v. 
Meyer,  2  Ld.  Baym.  1350;  OiUmore  v.  Shooter,  2  Mod.  310; 
Conch  V.  Jeffries,  4  Burr.  24G0;  Dash  v.  Van  Kleeck,  7  Johns. 
477  [5  Am.  Dec.  291];  Ogden  v.  Blackledge,  2  Cranch,  272;  Go- 
shen V.  Stonington,  4  Conn.  225  [10  Am.  Dec.  121];  4.  That  if 
it  appears  from  the  face  of  the  proceedings  that  the  court  did 
not  have  jurisdiction,  the  submission  of  a  party  will  not  give 
it  jurisdiction:  Martin  v.  Commonwealth,  1  Mass.  347;  Lawrence 
V.  Smith,  5  Id.  362;  I^ckwood  v.  Knapp,  4  Conn.  257. 

HosHER,  C.  J.  Whether  the  suit  in  question  was  appealable, 
irt  the  sole  inquiry.  If  it  was  not,  the  superior  court  had  no 
jurisdiction  of  the  cause;  and  the  judgment  was  legally  arrested. 
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If  the  determination  of  the  court  below  is  to  be  tested  by  the 
charter  of  the  citj  of  Norwich  alone,  there  arises  no  possible 
question.  The  provision  is  express,  that  in  actions  brought  by 
the  city  treasurer  for  the  recovery  of  a  penalty  arising  under  a 
by-law  of  the  city,  no  appeal  shall  be  allowed:  Stat.  120.  The 
defendant,  however,  claims  a  right  of  appeal  by  virtue  of  the 
act  of  the  general  assembly,  passed  in  May,  1828;  and  this  right 
most  be  conceded  if  the  law  is  operative  in  tbis  case.  For  by 
this  act  appeals  are  aUowed  to  be  made  to  the  superior  court,  in 
actions  brought  to  recover  penalties  for  the  breach  of  a  city 
by-law,  if,  as  in  this  case,  the  title  of  the  defendant's  land  is  in 
question. 

The  act  alluded  to,  on  the  fairest  principle  of  construction, 
authorizes  appeals  in  cases  posterior  to  the  time  of  its  legal 
commenciement,  and  in  no  other.  The  expression  of  it  is  future 
and  prospective:  ''Whenever  an  action  shall  be  brought  to 
recover  a  penalty,"  is  its  phraseology.  Had  the  legislature 
intended  it,  it  were  easy  and  natural  for  them  to  have  said,  in 
all  actions  for  penalties,  appeals  shall  be  allowed;  and  the  only 
assignable  reason  why  they  did  not  is  most  obvious;  they  had 
no  such  intention.  They  made,  and  intended  to  make,  provis- 
ion for  the  future  only;  and  permitted  the  past  to  remain  under 
the  dominion  of  the  former  law. 

A  construction  of  the  act  that  should  cause  it  to  retrospect 
has  been  contended  for,  notwithstanding  the  expression  of  it  is 
merely  prospective  and  in  relation  to  the  future.  But  by  this 
court,  in  the  Thames  Mdnufacluring  Company  v.  LaJLhrop  et  al. , 
7  Conn.  550,  it  was  explicitly  decided  that  an  act  of  the  gen- 
eral assembly  ought  not  to  have  a  retrospective  operation,  un- 
less so  declared  in  the  most  unequivocal  manner.  Such  is  the 
general  strain  of  judicial  decisions  on  this  subject:  2  Inst.  292; 
6  Bac.  Abr.  370  (Gwil.  ed.);  Helmore  v.  Suter  el  al.,  2  Show. 
17;*  S.  C,  by  the  name  of  GUlmore  v.  ExeciUors  of  Shooter,  2 
Mod.  310;  S.  C,  1  Vent.  330;  Couch  q.  t.  v.  Je fries,  4  Burr. 
2460;  1  Bl.  Com.  44;  Wilkinson  v.  Meyer,  2  Ld.  Raym.  1350; 
Ogden,  administrator,  v.  BtacHedge,  2  Cranch,  272;  Dash  v.  Van 
Kleeck,  7  Johns.  477  [5  Am.  Dec.  291J.  Hence  it  is  said  by  Sir 
William  Blackstone  that  all  laws  are  to  commence  in  futaro 
and  operate  prospectively:  1  Bl.  Com.  46;  and  to  this  rule  we 
have  subjoined  this  exception,  unless  they  are  clearly  expressed 
to  be  of  retroactive  effect. 

Assuming,  then,  the  act  of  May  session,  1828,  to  be  a  pro- 

1.  fleinore  v.  ShMUr,  2  Show.  17. 
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Bpective  regulation  merely,  ib  remains  to  inquire  when  was  the 
plaintiff's  action  brought,  and  at  what  time  did  the  law  com- 
mence. 

On  the  twenty-eighth  of  May,  1828,  the  plaintiff  instituted 
his  action  by  the  service  of  his  writ:  Spalding  v.  BuUs  e(  aL,  6 
Conn.  28.  This  is  the  date  of  the  officer's  return;  and  the  re- 
turn is  prima  facie  evidence  of  the  facts  certified:  BuUs  et  al,  v. 
Francl%  4  Id.  424;  Booth  v.  Booth,  7  Id.  350. 

The  act  in  question  of  May  session,  1828,  was  signed  and 
approved  by  the  governor  on  the  fourth  day  of  the  succeeding 
June,  and  could  not  have  had  an  earlier  commencement  than 
this.  By  the  constitution  of  the  state,  art.  4,  sec.  12,  every  bill 
which  shall  have  passed  both  houses  of  the  general  assembly 
must  be  presented  to  the  governor,  and  if  he  approves,  he  is  to 
sign  it  and  transmit  it  to  the  secretary.  Then,  and  not  before, 
it  becomes  a  law.  On  the  fourth  of  June,  1828,  the  act  was 
signed  and  approved. 

On  a  principle  of  common  law  the  coort  judicially  knew  the 
time  when  the  legislature  terminated  its  session.  The  com- 
mencement and  close  of  the  general  assembly  and  other  facta 
of  the  same  public  and  general  nature  are  of  judicial  cogni- 
zance: 1  Chit.  PL  219;  Birt  q.  t.  v.  Rothwdl,  1  Ld.  Raym.  210, 
243;  Eliz.  Shipden'8  case  v.  Dr.  Redman,  1  Lev.  296;  Bishop  of 
Norwich's  case,  Moore,  551;  Bac.  Abr.,  tit.  Statute,  L.  6.  And 
at  least,  it  is  an  indisputable  fact  that  the  session  of  May,  1828, 
did  not  terminate  -before  the  fourth  day  of  June  before  men- 
tioned. It  is  a  statute  provision  that  all  public  acts  of  the  gen- 
eral assembly  take  effect  from  its  risingi  unless  it  is  otherwise 
provided:  Stat.  558,  tit.  43,  s.  5. 

From  the  premises  it  necessarily  results  that  the  general  as- 
sembly terminated  its  session  on  the  fourth  of  June,  1828,  and 
that  the  plaintiff's  action  was  commenced  six  days  before;  that 
is,  the  twenty-eighth  of  May.  The  act  in  question,  then,  ia 
.  inapplicable  to  this  case,  and  it  is  affected  by  the  charter  of  the 
city  alone,  which  inhibits  an  appeal. 

It  was  suggested  in  the  argument  that  the  want  of  jurisdic- 
tion can  not  now  be  taken  advantage  of,  on  the  ground  that 
the  parties,  by  proceeding  to  trial  on  the  merits,  have  submit- 
ted to  the  jurisdiction.  Undoubtedly  it  is  true  that  where  the 
court  has  a  general  jurisdiction  over  any  subject,  until  the 
want  of  it  is  demonstrated  by  extrinsic  facts,  they  must  be  duly 
pleaded.  But  where  the  jurisdiction  of  a  court  is  limited  (a 
legal  truth  in  respect  to  all  our  courts),  and  the  want  of  juris- 
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diction  appears  from  Ibe  face  of  the  record,  the  court  not  only 

may,  but  ought  to  dismiss  the  suit,  at  any  time,  and  in  any 

stage  of  it.     The  court,  who  are  to  decide  according  to  law, 

ai-e  not  concluded  by  the  admission  of  the  parties:  Bac.  Abr., 

tit.  Abatement,  K;  Lockwood  v.  Knapp,  4  Conn.  258;  Martin  v. 

CommonwedUh  e<  a/.,  1  Mass.  347;  Lawrence  v.  SmUh  et  al.,  B 

Id.  362. 
I  am  of  opinion  that  the  superior  court  had  not  jurisdiction 

of  the  plaintiff's  action,  and  that  the  arrest  of  judgment  was 

correct. 

Peters,  J.  Several  subordinate  questions  have  been  dis- 
cussed in  this  case,  which  it  is  not  necessary  to  decide  or  con- 
sider, as  a  decision  of  the  principal  one  is  final.  Was  this 
cause  appealable,  or  within  the  jurisdiction  of  the  superior 
court  ?  If  it  was  not,  our  labor  is  in  vain;  for  a  judgment  coram 
non  judice  is  a  nullity. 

By  the  charter  of  this  city,  which  is  a  public  law,  in  force 
when  this  action  was  commenced,  the  city  court  had  cognizance 
of  all  causes  (wherein  the  title  of  land  was  not  concerned), 
cognizable  by  the  county  court,  provided  the  cause  of  action 
arose,  and  one  or  both  of  the  parties  lived  within  the  city;  and 
in  actions  brought  to  the  city  court  for  penalties  under  the  by- 
laws, no  appeal  was  allowed:  Stat.  112, 120,  tit.  15,  c.  1,  sec.  8, 
20.  The  defendant,  however,  claims  that  the  act  of  the  legis- 
lature, approved  June  4,  1828,  has  enabled  him  to  plead  title, 
and  make  this  cause  appealable,  and,  of  course,  cognizable  by 
the  superior  court.  But  this  act  was  passed  after  the  com- 
mencement of  this  suit,  and  it  is  in  terms  prospective.  The 
words  are:  '*  Whenever  any  action  shall  be  brought  to  recover 
a  penalty  for  the  erection  or  continuance  of  any  nuisance  upon 
any  public  highway,  etc.,  and  the  defendant  shall  justify,''  etc.: 
Stat.  vol.  2,  p.  196-7.  This  certainly  could  not  relate  to  ac- 
tions already  brought  and  then  pending.  And  such  has  been 
the  construction  of  a  similar  expression  in  the  statute  of  frauds: 
29  Oar.  II,  c.  3,  which  enacts  ''  that  from  and  after  the  twenty- 
fourth  of  June,  1677,  no  action  shall  be  brought  to  charge  any 
person  on  any  agreement  made  in  consideration  of  marriage, 
nnless  such  agreement  be  in  writing."  It  was  said  by  the  court 
that  it  could  not  be  presumed  that  the  act  had  a  retrospect  to 
take  away  an  action  to  which  the  plaintiff  was  then  entitled: 
GiUtnore  v.  Shooter'n  Exr.,  2  Mod.  310.  So  that  we  may  safely 
leave  the  question  whether  the  judiciary  may  declare  a  retro- 
qpective  law,  operating  on  vested  rights,  void,  where  the  chief 
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justice  has  left  it  in  Ooshen  v.  Stonington^  4  Conn.  225  |10  Am. 
Dec.  121],  and  adopt  the  opinion  of  Mr.  Justice  Thompson,  in 
Dash  V.  Van  Kle^ck,  7  Johns.  477,  493,  el  seq.  [6  Am.  Dec.  291], 
that  a  law  ought  not  to  have  a  retrospective  operation,  unless 
so  declared  in  the  most  unequivocal  manner.  A  similar  opin- 
ion was  expressed  by  this  court  in  Ooshen  y.  Stoningion,  4  Conn. 
222-3 :  *'  A  statute  is  not  to  be  construed  as  having  a  retrospect. 
Such  a  construction  ought  never  to  be  given,  unless  the  expres- 
sion of  the  law  imperiously  requires  it." 

I  dissented  from  the  opinion  of  the  court  in  the  case  last 
cited,  but  not  on  this  point.  I  then  thought,  and  still  think, 
that  a  retrospective  statute  (it  is  not  a  law),  affecting  vested 
rights,  is  utterly  void;  and  that  the  judiciaiy,  not  only  may,  but 
must  declare  it  so.  So  thought  Chief  Justice  Kent,  in  Dash  t. 
Van  Kleech,  The  marginal  summary  is:  "It  is  a  principle  of 
universal  jurisprudence  that  laws,  civil  or  criminal,  must  be 
prospective,  and  can  not  have  a  retroactive  effect."  So  thought 
Mr.  Justice  Story,  in  The  Society  for  the  Propagation  of  the 
Oospel,  etc.,  v.  Wheeler  ei  aL,  2  Gal.  105.  So  thought  the  su- 
preme court  of  the  United  States,  iu  Ogden  v.  Blacldedge,  2 
Cranch,  272,  who  considered  the  point  too  plain  for  argument, 
and  said  that  a  statute  could  not  retrospect,  so  as  to  take  away  a 
vested  right.  And  so  said  the  court  of  king's  bench,  in  Couch 
q,  t.  V.  Jeffries,  4  Burr.  2460,  wherein  the  question  was,  whether 
a  statute  passed  after  the  commencement  of  a  suit  could  affect 
such  suit;  and  they  unanimously  determined  it  could  not  "  It 
can  never  be  the  construction  of  this  act,''  said  Lord  Mansfield, 
"  to  take  away  this  vested  right,  and  punish  the  innocent  pur- 
suer of  it  vnth  costs."  But  I  forbear.  This  court  have  re- 
peatedly decided  otherwise,  and  I  submit:  Fid^,  WJls  v.  Thrall, 
in  this  court,  in  1801;  Ooshen  v.  Stonington,  4  Conn.  209;  Maiher 
V.  Chapman,  6  Id.  54. 

But  it  is  said  that  there  is  no  evidence  that  the  suit  was  com- 
menced before  the  passage  of  the  statute  in  question.  It  ap- 
pears by  the  sheriff's  return,  which  is  a  part  of  the  record,  that 
the  process  was  served  May  28th,  and  that  the  statute  authorizing 
an  appeal  was  approved  June  4,  1828.  It  is  a  well-settled  rule 
that  the  return  of  an  officer  is  prima  facie  evidence  of  the  facts 
therein  stated.  This  statute  is  a  public  law,  whereof  we  are 
bound  to  take  notice:  Butts  el  al.  v.  Francis,  4  Conn.  424;  Slay* 
tan  V.  Chester,  4  Mass.  478;  1  Bl.  Com.  85. 

It  is  also  said,  that  the  appearance  of  the  plaintiff  after  the 
appeal,  and  submitting  to  the  jurisdiction  of  the  court  by  pro- 
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ceeding  to  trial  on  the  merits,  are  equivalent  to  a  waiver  of  all 
exceptions  to  the  appeal  and  to  the  jurisdiction  of  the  court; 
aod  80  is  the  law,  when  the  want  of  jurisdiction  arises  from  the 
must  of  legal  notice.  But  when  the  want  of  jurisdiction  appears 
of  leoord,  the  defect  can  not  be  supplied  by  the  submission  of  the 
party;  for  the  agreement  of  the  parties  can  not  alter  the  law, 
nor  make  that  good  which  the  law  makes  void:  Aldrich  v.  Kinney, 
i  Conn.  380  [10  Am.  Dec.  151];  Mitchell  y.  KirOand,  7  Conn. 
229,  and  the  authorities  there  died. 

I  am,  therefore,  of  opinion  that  there  is  no  error  in  the  judg- 
ment complained  of. 

The  other  judges  were  of  the  same  opinion. 

Judgment  affirmed. 

Cited  in  BrewBter  v.  MeOaffs  DeoUeea,  15  Gonn.  290;  and  in  Phmb  v. 
&M0yer,  21  Id.  155;  to  the  point  that  statates  are  not  to  be  oonstraed  retroepeo- 
tively,  nnleas  by  exprees  terms,  or  otherwise,  it  appears  to  have  been  the  mani- 
fest intent  of  the  legislatore  to  make  them  retroactive.  In  Hine  v.  BMen,  27 
Id.  392,  and  in  iSbmier  v.  Waimm,  25  Id.  126,  toshow  thatit  was  owing  to  the 
form  of  the  langnage  nsed  in  the  statute  oonstraed  in  the  principal  case,  that 
the  court  refused  to  give  it  a  retrospectiye  construction.  In  Raymond  v. 
BdL^  IS  Id.  89,  to  show  that  it  must  appear  in  this  country,  in  all  courts,  that 
they  have  jurisdiction  of  the  person  and  cause.  And  in  Woodr%f  v.  Baeon^ 
84  Id.  182,  to  show  that  if  want  of  jurisdiction  appears  from  the  record,  the 
admissiona  of  the  party  can  not  confer  jurisdiction  on  the  court. 

In  Doth  V.  Van  Kleeek,  5  Am.  Dec.  291,  held  that  a  statute  should,  if  poa- 
siUe,  be  so  construed  as  to  deprive  it  of  any  retrospective  effect  interfering 
with  vested  rights.  On  this  subject,  see  note  to  this  case,  pi  315;  and  note 
to  Gotken  v.  StmiingUm,  10  Am.  Deo.  121,  131.  And  to  the  same  pointy  see 
Lewis  V.  Bradhenridffe,  12  Id.  228. 

OooofBHCEiaDiT  07  SuiT. — ^Tho  issuing  of  the  writ  Is  the  oommencement  of 
the  actioii:  Bomb  v.  Luther^  15  Id.  841,  and  note,  344 

Consent  of  parties  can  not  oonf  er  jurisdiction  where  it  is  denied  l^  lawi 
Bmft  BxecHior  v.  Orenei,  15  Id.  632. 
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MrroHELL  V.  Mebbill. 

[a  Blmxxetobd,  87.] 

Tjendeb  of  Pkbsonal  Pkopertt  at  the  time  and  place  of  delivery  may  be 
pleaded  in  bar  to  an  action  on  a  bond  for  sacb  delivery,  withoat  averring 
readiness  afterwards  to  deliver  it,  or  to  bring  it  into  court. 

Thb  Declaration  on  sucoz  Bond  need  not  allege  demand  at  tbe  place  stip- 
ulated for  delivery. 

A  TxNDXB  AND  REFUSAL  OF  PERSONAL  Propebtt,  or  what  is  equivalent 
thereto,  vests  the  property  in  the  creditor,  and  puts  an  end  to  hia  right 
to  sue  on  the  contract. 

Ebbob  to  the  circuit  court.  Covenant,  brought  by  Menill 
against  Mitchell  aod  others.    The  opinion  states  the  ease. 

Nelson,  for  the  plaintiffs. 

Payne,  contra, 

Blackfobd,  J.  This  was  an  action  of  covenant,  founded  en 
a  writing  obligatory  to  the  following  effect:  The  obligors  bound 
themselves  to  the  plaintiff  in  the  penal  sum  of  one  hundred 
and  ninety-seven  dollars,  conditioned  for  the  delivery  of  certain 
horses,  to  the  sheriff  of  Harrison  county,  on  a  certain  day,  at 
the  house  of  Jordan  Yigus,  in  Corydon.  The  plaintiff  avers  in 
his  declaration  that  the  defendants  have  not  performed  their 
covenant,  nor  has  either  of  them;  that  the  horses  became  due 
at  tbe  time  specified  in  the  obligation,  are  still  due,  and  not 
delivered  to  the  plaintiffs,  nor  to  the  sheriff,  as  aforesaid,  con- 
trary to  the  covenant;  that  the  defendants,  though  often  re- 
quested, have  not,  nor  has  either  of  them,  before,  at  the  time, 
or  since  the  horses  became  deliverable,  delivered  the  same  or 
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any  of  them  to  the  plaintiff,  nor  to  the  sheriff,  nor  to  any  |>erson 
for  them  or  for  either  of  them;  but  that  they  have  hitherto 
wholly  neglected  and  refused,  and  still  do  neglect  and  refuse 
so  to  do.  To  the  damage  of  the  plaintiff,  three  hundred  dol- 
lars. The  defendants  craved  oyer  of  the  writing  obligatory,  and 
demurred  generally  to  the  declaration.  The  circuit  court  de- 
cided in  faTor  of  the  plaintiff. 

The  objection  made  to  the  declaration  is,  that  it  contains  no 
averment  of  a  demand  of  the  horses  at  the  place  specified  for 
their  delivery  by  the  condition  of  the  bond.  To  show  the  de- 
ficiency of  the  declaration  in  this  respect,  the  plaintiffs  in  error 
have  referred  us  to  Saiiderwn  v.  Boioes,  14  East,  600;  R<me  v. 
Toung,  2  Brod.  &  Bing.  165;  and  to  the  cases  of  GiUy  v.  Springer ^^ 
and  Palmer  v.  Hughes,^  in  this  court.  The  first  and  last  cases 
mentioned  were  actions  on  promissoiy  notes  for  the  payment  of 
money;  the  other  was  on  an  acceptance  of  a  bill  of  exchange; 
all  payable  at  a  particular  place.  They  are  not,  as  we  conceive, 
applicable  to  the  cause  we  are  considering.  This  action  is 
founded  on  a  bond  with  a  penalty,  conditioned  for  the  delivery 
of  property  at  a  certain  time  and  place.  In  Sanderson  v.  Bowes, 
and  Bows  v.  Young,  the  courts  take  particular  care  to  distin- 
guish the  cases  of  debt  upon  penal  bonds  from  those  they  were 
examining;  and  expressly  admit  that  in  the  former  no  special 
demand  was  necessary  to  be  averred.  They  say  that  a  com- 
pliance vrith  the  condition  of  the  bond,  to  avoid  the  penalty, 
or  whatever  is  equivalent  to  a  compliance,  is  matter  of  defense, 
and  must  be  pleaded.  It  is  true  that  the  case  before  us  is  not 
an  action  of  debt,  but  of  covenant,  and  it  may  be  thought  that 
that  makes  a  difference.  Whether  it  does  or  not,  would  be  a 
proper  subject  of  inquiry,  if  this  were  a  bond  conditioned  for 
the  payment  of  money;  but  as  it  is  not,  that  point  needs  not 
to  be  considered.  There  is  another  ground,  independently  of 
this  being  a  bond  with  a  condition,  upon  which  this  case  is  dis- 
tinguishable from  those  referred  to.  It  is  this:  Here  the  obli- 
gation is  for  the  delivery  of  property,  there  the  contracts  were 
for  the  payment  of  money.  This,  we  are  of  opinion,  creates  a 
wide  difference  between  the  cases.  No  cause  ever  underwent  a 
more  careful  examination  than  that  of  Bowe  v.  Young.  The 
twelve  judges  of  England  all  delivered  their  opinions,  the  most 
of  them  at  great  length;  so  did  Lords  Eldon  and  Bedesdale. 
The  great  question  in  the  house  of  lords  was,  whether  the 
plaintiff  should,  in  his  declaration,  aver  a  demand  at  the  place, 
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or  whether  it  should  be  left  to  the  defendant  to  plead  a  tender 
et  the  place,  or  something  equivalent,  and  bring  the  monej 
into  court.  That  the  defendant  should  not  be  driven  to  plead, 
was  the  final  decision  of  the  court  upon  this  strong  ground, 
that  the  plea  of  tender  requires  the  bringing  of  the  money  into 
court;  and,  therefore,  if  the  defendant  be  compelled  to  plead, 
be  must  transport  his  money  to  the  court,  however  distant, 
though  he  may  have  always  had  it  ready  at  the  place  where, 
and  where  only,  he  had  promised  to  pay  it.  That  was  the  con- 
sideration which  settled  the  case  of  Bowe  y.  Young ^  making  the 
averment  of  a  demand  at  the  place  necessary,  in  actions  on 
notes  and  acceptances  for  the  payment  of  money;  and  that  was 
the  consideration  which  produced  the  decisions  of  this  court, 
in  Gilly  v.  Springer,  and  Palmer  v.  Hughes, 

The  case  we  are  now  considering  is,  as  has  been  already  ob- 
served, of  a  character  altogether  different  from  those  which  have 
been  mentioned.  It  is  founded  on  a  contract  for  the  delivery  of 
property,  not  for  the  payment  of  money.  In  this  case,  a  tender 
and  refusal  of  the  property  at  the  time  and  place  fixed  upon  for 
the  delivery,  or  the  defendants  being  at  the  time  and  place  with 
the  property  ready  to  deliver  it,  and  the  plaintiff's  not  attending, 
nor  any  person  for  him,  to  receive  it,  constitute  a  complete  plea 
in  bar  of  the  action,  without  the  averment  of  a  readiness  at  any 
time  afterwards  to  deliver  it,  or  of  a  bringing  of  it  into  court. 
By  the  tender  and  refusal,  or  that  which  is  equivalent,  the  prop- 
erty becomes  vested  in  the  creditor,  and  his  right  to  sue  upon 
the  contract  is  at  an  end:  Slingerland  v.  Morse,  8  Johns.  474. 
The  consequence  of  this  doctrine  is  clear.  The  being  afterwards 
ready,  or  the  bringing  of  the  property  into  court,  not  being  es- 
sential to  the  plea  of  tender  in  a  case  of  this  kind,  the  founda- 
tion of  the  decisions  referred  to  requiring  the  averment  of  a  de- 
mand in  the  declaration,  instead  of  leaving  the  defendant  to  his 
plea,  fails  entirely  in  the  present  case.  Here  the  obligors  bound 
themselves  for  the  delivery  of  the  horses  at  the  house  of  Jordan 
Yigus,  in  Corydon,  on  a  certain  day.  It  was  not  material  to 
them  whether  the  obligee  attended  or  not;  their  duty  was  to  be 
at  the  place  on  the  day,  ready  to  deliver  the  property.  If  they 
neglected  thus  to  attend,  and  did  not  comply  with  their  obliga- 
tion, they  failed  in  their  contract  and  are  liable  to  an  action.  A 
demand  by  the  obligee  was  not  a  precedent  condition.  It  formed 
no  paii  of  the  consideration  of  the  bond.  The  obligors  could 
have  complied  with  their  contract  and  they  were  bound  to  do  so, 
whether  the  obligee,  or  any  person  for  him,  attended  or  not. 
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Had  tbe  defendants  been  ready,  at  the  time  and  place,  to  deliver, 
and  found  no  person  there  to  receive,  tJiey  could,  in  this 
action  against  them,  have  pleaded  that  fact  in  bar  with  as  much 
effect  and  with  as  little  iuconvenience  as  they  could  an  actual 
delivery,  if  there  had  been  one. 

From  these  considerations,  we  are  of  opinion  that  the  declara* 
tion  in  this  case  is  sufficient,  without  the  averment  of  a  demand 
at  the  particular  place;  and  that  the  judgment  of  the  circuit 
court,  therefore,  overruliDg  the  demurrer,  was  correct. 

By  Ck)nBT.  The  judgment  is  affirmed,  with  one  per  cent,  dam- 
ages and  costs. 

Tendkb  of  Monet  or  ofPbbsonaltt. — See  Behaly  v.  BcUeh,  12  Am.  Deo. 
570^  and  note  referring  to  other  caees  and  notes  in  this  series. 


Jamison  v.  Hendbioes. 

[2  Blaoktovd,  M.] 

A  SuJUUFF  WHO,  under  an  execution,  sells  the  property  of  a  stranger  to  the 
writ,  is  liable  in  trover  or  trespass  without  denumd. 

A  PuBCHASEB  AT  SUCH  Salb,  who  exerts  acts  of  ownership  over  the  prop- 
erty bought,  after  learning  that  the  property  belong?  to  a  stranger  to  the 
writ^  is  liable  in  trover  without  demands 

Damages  ik  Trovbr  may  be  recovered  for  injury  done  to  the  goods  as  well 
as  for  their  value. 

Afpeal  from  the  circuit  court.  Trover  for  a  horse,  brought 
by  Hendricks.  Plea,  not  guilty.  Verdict  and  judgment  for 
the  plaintiff. 

Nebaon^  tot  the  appellant. 

Fletcher^  contra. 

HoLMAN,  J.  Trover  for  a  horse.  The  substance  of  the  evi« 
dence,  as  set  forth  in  a  bill  of  exceptions,  was,  that  Hendricks 
lent  the  horse  to  Davis,  in  Marion  county,  to  ride  to  Corydon. 
The  horse  was  taken  in  execution  at  Corydon,  as  the  property 
of  Davis,  and  sold,  and  Jamison  became  the  purchaser.  At  the 
time  of  the  levy,  Davis  proclaimed  that  the  horse  was  not  his, 
but  belonged  to  Hendricks.  Before  the  commencement  of  this 
suit,  Jamison  told  one  of  the  witnesses  that  when  Hendricks 
came  in  search  of  his  horse  he  was  out  at  grass.  After  the 
commencement  of  the  suit,  Davis  observed  to  Jamison  that  he 
did  not  pity  him,  for  he  had  told  him  before  that  the  horse  was 
the  property  of  Hendricks.     One  of  the  witnesses  stated  that 
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the  horse  was  worth  thirty  dollars.  The  horse  was  purchased 
by  Jamison  in  1822,  this  action  was  commenced  in  1825,  and 
the  trial  was  had  in  October,  1826. 

The  defendant  moved  the  court  to  instruct  the  jury  that  it 
was  necessary  for  the  plaintiff  to  prove  a  tortious  conversion,  or 
a  demand  and  refusal  of  the  horse.  The  court  gave  that 
instruction.  The  defendant  further  requested  the  court  to  in- 
struct the  jury  that  to  prove  a  conversion  in  this  case  it  was 
necessary  to  prove  a  demand  of  the  horse  and  a  refusal  to  de- 
liver him  up;  but  the  court  instructed  the  jury  that  the  using 
the  horse  as  his  own  by  the  defendant,  or  exercising  acts  of 
ownership  over  him,  was  a  conversion  of  the  property.  The 
jury  found  a  verdict  for  the  plaintiff  for  sixty-one  dollars.  The 
defendant  moved  for  a  new  trial,  which  was  refused  by  the  court. 

The  point  most  relied  on  in  this  case  arises  out  of  the  in- 
struction of  the  court,  that  proof  of  a  demand  and  refusal  was 
unnecessary.  This  instruction  of  the  court  is  to  be  taken  in 
connection  with  the  whole  case  as  it  stood  before  the  jury. 
The  officer,  on  an  execution  against  Davis,  had  taken  the  prop- 
erty of  Hendricks,  notwithstanding  the  proclamation  of  Davis 
^hat  the  property  was  not  his,  and  was  liable  to  the  action  of 
^Hendricks,  either  of  trespass  or  trover,  without  a  demand. 
^Jamison,  before  he  purchased  the  horse,  was  notified  by  Davis 
Ittiat  the  horse  belonged  to  Hendricks.  This  notice,  it  is  true, 
did  not  come  from  a  source  in  which  Jamison  was  bound  to 
place  full  confidence,  yet  it  was  sufficient  to  put  him  upon  his 
guard,  and  induce  him  to  take  care  what  he  was  purchasing. 
This  taken  in  connection  with  the  statement  of  Jamison,  when 
Hendricks  came  for  his  horse  and  was  prevented  by  some  evasion 
from  seeing  or  getting  possession  of  him,  he  being  kept  out  of 
the  way,  that  the  horse  was  '*  out  at  grass,"  presents  a  chain  of 
circumstances  sufficient  to  warrant  this  action  without  a  regular 
demand  and  refusal,  inasmuch  as  they  show  that  Jamison  must 
have  been  exercising  acts  of  ownership  over  the  horse  after  he 
had  sufficient  reason  to  believe  that  he  was  the  property  of 
Hendricks,  and  made  use  of  evasive  measures  to  prevent  Hen- 
dricks from  obtaining  him.  In  the  case  of  Baldwin  v.  Cole,  6 
Mod.  212,  it  is  said  that  the  denial  of  goods  to  him  who  has  a 
right  to  demand  them,  is  an  actual  conversion.  And  in  the 
case  of  La  Place  v.  Aupoix,  1  Johns.  Gas.  406,  the  defendant's 
admissions  that  he  had  the  plaintiff's  goods,  and  that  they  were 
lost,  was  held  to  be  evidence  of  a  conversion  without  proof  of  a 
demand  and  refusal.     See,  also,  3  Stark.  Ev.  1496,  and  various 
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otber  autborities  there  cited,  which  lead  to  the  conclnsion  that 
the  jury  iu  this  case  were  authorized  to  find  that  the  defendant 
had  converted  the  horse  to  his  own  use. 

The  damages  given  by  the  jury  are  perhaps  more  than  in  strict 
justice  ought  to  have  been  given;  but  as  the  defendant  had 
been  about  four  years  in  possession  of  the  horse,  and  as  the- 
plaintiff  is  entitled  to  recover  for  the  injury  done  to  his  goods,, 
as  well  as  for  their  value,  1  Stark.  Ev.  199,  in  note,  and  the  case 
there  cited,  we  are  not  prepared  to  say  that  the  damages  are  sa 
conclusively  excessive  that  the  circuit  court,  in  the  exercise  of  a 
Bound  legal  discretion,  was  bound  to  grant  a  new  trial  on  that 
account. 

By  Court.  The  judgment  is  afiSrmed,  with  one  per  cent, 
damages  and  costs. 


DuBHAM  V.  Musselman. 

[St  BLAOZrOBD,  96.] 

Qnb  Should  bo  Use  His  own  Propebtt  as  not  to  injure  the  property  of 
another.  Bot  it  is  only  when  one  deviates,  either  by  intention  or  neg- 
lect, from  the  ordinary  ose  of  his  property,  that  he  is  liable  for  an  injury 
done  thereby  to  another. 

Where  as  Act  is  Unlawful,  the  actor  is  liable  for  an  injury  done,  with- 
out reference  to  the  probability  that  it  would  occasion  that  particular 
injury. 

Where  an  Act  is  Lawtul,  the  liability  of  the  actor,  for  an  injury  occa- 
sioned by  it,  depends  upon  the  question  whether  the  injury  was  the 
natural  or  probable  consequence  of  the  act,  or  was  merely  accidentaL 

Ebbob  to  the  circuit  court.     The  opinion  states  the  case. 
Sweelser,  for  the  plaintiff. 
Wick,  corUra, 

HoLHAN,  J.  Durham,  in  his  declaration  against  Musselman, 
charges  in  the  first  count  that  Musselman,  on  his  uninclosed 
land  in  Johuson  county,  cut  a  large  tree  so  that  it  was  nearly 
ready  and  always  liable  to  fall,  and  then  built  a  fire  around  it,  and 
negligently  and  unlawfully  left  it  burning,  and  always  liable  to 
fall;  which  tree  afterwards,  on  the  same  day,  fell  upon  and 
killed  the  mare  and  colt  of  the  plaintiff.  In  the  second  count 
he  states  that  his  mare  and  colt  were  running  at  large  in  the 
uninclosed  lands  in  Johnson  county,  and  that  the  defendant, 
knowing  the  same,  but  contriving  maliciously  to  injure  the 
plaintiff,  unlawfully,  carelessly,  and  negligently  cut  a  large  tree 
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in  Johnson  county,  and  then  built  a  fire  around  said  tree  and 
left  the  same  always  liable  to  fall;  which  tree,  by  the  said  cut- 
ting and  burning,  afterwards,  on  the  same  day,  fell  upon  and 
killed  the  said  mare  and  colt.  To  this  declaration  the  defend- 
ant demurred  and  had  judgment. 

The  case  seems  to  rest,  in  some  measure,  upon  the  peculiar 
customs  of  this  country.     It  is  well  known  that  horses  and  cat- 
tle are  permitted  to  run  at  large  through  the  country,  and  par- 
ticularly in  the  new  settlements,  iu  one  of  which  this  transac- 
tion took  place,  and  are  not  considered  as  trespassing  by  enter- 
ing the  uninclosed  lands  of  any  person.     So  that  the  defend- 
ant cannot  resist  this  action  on  the  ground  that  the  mare  and 
colt  of  the  plaintiff  were  trespassing  on  his  lands  when  they 
were  killed.     Nor  can  the  defendant  sustain  his  defense,  even 
on  the  first  count  in  the  declaration,  on  his  supposed  natural 
right  of  doing  what  he  pleases  on  his  own  land;  for  a  man 
should  so  use  his  own  property  as  not  to  injure  the  property  of 
another.     But  this  principle  of  common  justice  does  not  render 
a  man  liable,  as  a  matter  of  course,  for  every  injury  another 
may  sustain  from  his  use  of  his  own  property.     It  is  only  when 
he  deviates,  either  by  intention  or  neglect,  from  the  ordinary 
use  of  his  property  that  he  can  be  considered  liable  for  an  in- 
jury thereby  done  to  another.     If  the  act  was  unlawful,  as  lay- 
ing a  log  on  a  highway,  he  would  be  liable  for  an  injury  done 
thereby,  without  any  reference  to  the  probability  that  it  would 
occasion  that  particular  injury.     But  when  the  act  is  lawful  the 
liability  of  the  actor,  for  an  injury  occasioned  by  it,  depends  in 
the  first  place  on  the  question  whether  the  injury  is  the  natural 
or  probable  consequence  of  the  act,  or  is  merely  accidental.    If 
the  injury  is  the  natural  or  probable  consequence  of  the  act, 
and  such  as  any  prudent  man  must  have  foreseen,  it  is  but  rea- 
sonable that  the  perpetrator  of  the  act  should  be  held  accounta- 
ble for  the  injurious  consequences.     As  in  the  case  of  the  man 
baiting  his  traps  with  flesh  so  near  the  highway,  or  the  grounds 
of  another,  that  dogs  passing  the  highway  or  kept  in  anoth- 
er's grounds  are  attracted  into  his  traps  and  thereby  injured,  he 
is  liable  for  the  injury:     Townsend  y,  IFa/Apn,  9  East.  277.     In 
the  second  place,  when  the  injury  is  accidental,  the  liability  of 
the  actor  must  depend  on  the  degree  of  probability  there  was, 
4  hat  such  an  event  would  be  produced  by  the  act. 

Testing  this  case,  as  it  stands  in  the  first  count,  by  these 
rules,  it  is  evident  that  the  cutting  or  burning  down  of  a  tree 
on  a  man's  own  land,  whether  inclosed  or  otherwise,  is  not  an 
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DDlawfal  act.  The  charge  in  the  declaratioo,  that  it  was  un- 
lawfully done,  amounts  to  nothing,  where  there  are  no  circum- 
stances to  warrant  such  a  charge.  In  removing  the  heavy 
forests  with  which  our  lands  are  covered  we  see  it  to  b^  a  very 
general  practice  to  girdle  the  trees,  and  leave  them  to  die  and 
fall  according  to  the  course  of  nature.  If  the  trees  so  girdled 
fall  upon  the  cattle  of  others,  running  at  large,  the  person  who 
girdled  the  trees  is  not  liable  for  the  injury.  Every  person  suf- 
fering his  cattle  to  run  at  large  through  the  forest  must  be  con- 
sidered as  running  the  risk  of  their  being  killed  by  the  trees  so 
girdled.  Another  method  used  for  the  destruction  of  timber  is 
to  employ  fire  for  the  removing  of  such  trees  as  are  susceptible 
of  being  felled  by  burning.  This  practice,  tbough  not  so  com- 
mon as  the  former,  and  perhaps  more  dangerous,  is  by  no  means 
unlawful.  The  destruction  of  the  cattle  of  others  is  not  the 
natnral  or  probable  consequence  of  such  a  practice.  If  cattle 
are  thereby  destroyed,  it  can  only  be  considered  as  accidental; 
and  the  circumstances  of  the  case  would  determine  what  degree 
of  probability  there  was  that  such  would  be  the  consequence. 
The  simple  act  of  leaving  a  tree  on  fire,  which  must  of  necessity 
bum  down  in  a  short  time,  and  which,  in  its  fall,  killed  the 
plaintiff's  mare  and  colt,  is  not  such  an  act,  under  the  existing 
state  of  things  in  this  country,  as  would  render  the  actor  liable 
to  the  injured  person.  So  that  under  the  first  count  in  the 
declaration  the  plaintiff  cannot  maintain  his  action. 

The  second  count  presents  the  case  a  little  differently.  It 
does  not  state  that  the  tree  was  on  the  lands  of  the  defendant, 
but  in  Johnson  county.  But  as  it  is  not  suggested  in  the 
declaration,  nor  pretended  in  the  argument,  that  the  defendant 
bad  done  any  wrong,  as  it  respected  the  tree  itself,  or  was  in- 
fringing the  right  of  any  person  by  molesting  the  tree,  this 
difference  in  the  two  counts  can  make  no  difference  in  the  de- 
fendant's liability.  But  this  count  states  that  the  defendant, 
contriving  maliciously  to  injure  the  plaintiff,  cut  the  tree  and 
set  it  on  fire;  but  this  can  not  materially  alter  the  case.  The 
averment  of  malice  has  no  connection  with  the  injury  of  which 
the  plaintiff  complains.  Had  the  injury  been  the  natural  or 
probable  consequence  of  the  act,  a  malicious  design  might  have 
been  connected  with  it.  But  to  connect  a  malicious  design  to 
injure  with  the  burning  of  a  tree  in  Johnson  county,  because 
the  defendant  knew  that  the  plaintiff  had  a  mare  and  colt  run- 
ning at  large  in  Johnson  county,  seems  to  be  forced  and  un- 
natural.   We  cannot  have  a  definite  idea  of  a  design  to  injure 
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unconnected  with  some  degree  of  probability  that  the  means 
made  use  of  would  effect  the  design.  Although  the  plaintiff's 
mare  and  colt  were  running  at  large  in  Johnson  county,  yet  the 
probability  of  injuring  either  of  them  by  burning  down  a  tree  in 
that  county  is  so  very  remote  that  we  can  not  connect  it  with  the 
idea  of  design  or  contrivance.  Many  thousands  of  trees  might 
have  been  left  to  bum  down  in  that  county  on  the  same  day, 
without  injuring  the  plaintiff's  mare  or  colt.  In  order  to  have 
given  materiality  to  the  charge  of  malice,  the  declaration  should 
have  shown  that  there  was  some  degree  of  probability  that  the 
burning  down  of  the  tree  would  have  done  the  plaintiff  an  in- 
jury; as,  that  the  tree  stood  near,  and  would  probably  fall 
where  the  defendant  knew  the  plaintiff's  mare  and  colt  were 
usually  or  frequently  feeding,  passing,  or  standing;  and  then 
the  materiality  of  the  charge  of  malice  would  depend  on  the 
degree  of  probability.  Without  showing  some  such  probabiliiy 
of  doing  an  injury,  the  charge  of  malice  amounts  to  nothing. 
So  that  the  action  cannot  be  supported  on  either  count  in  the 
declaration. 

By  OouBT.    The  judgment  is  affirmed,  with  costs. 


Cxjpps  V.  Irvin. 

[2  Blaoxvobo,  112.J 

Thx  AssioinEB  07  A  Bond  for  the  conveyance  of  a  tract  of  land,  for  whioh 
the  obligor  holds  a  land-office  certificate,  may  have  his  bill  in  eqnity  to 
enjoin  the  assignee  of  the  certificate  with  notice  of  complainant's  rights, 
from  disturbing  complainant  in  his  possession,  and  from  selling  to  a  pur- 
chaser without  notice. 

Bill  in  equity.     The  opinion  states  the  case. 

Nelson,  for  the  appellant. 

Naylor,  contra. 

Blackfobd,  J.  This  is  a  case  in  chancery.  The  material 
facts  are  as  follows:  Manson  had  a  land-office  certificate  for  a 
quarter-section  of  land.  The  date  of  the  entry,  or  the  amount 
paid,  is  not  stated.  He  sold  thirty  acres  of  the  land  to  Free- 
man, and  gave  him  his  bond  for  the  making  of  a  good  title,  in 
the  year  1829.  Freeman  had  possession  of  the  land  so  pur- 
chased with  the  cousent  of  Manson.  After  the  execution  of  the 
title  bond,  Manson  sold  and  assigned  the  certificate  to  Irvin» 
the  defendant,  without  any  reservation  as  to  Freeman's  claim. 
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informing  the  pnrohaser  that  that  claim  was  conditionally  as- 
signed to  him,  Manson,  and  that  be  intended  to  discharge  the 
land  of  it.  Cupps,  the  complainant,  is  the  assignee  of  Free- 
man, and  he  has  reason  to  fear  that  Irvin  will  disturb  his  pos- 
session, and  also  sell  and  assign  the  certificate  without  notice 
to  the  purchaser  of  the  complainant's  claim.  The  bill  prays 
that  the  defendant  be  decreed  to  execute  an  acknowledgment 
of  the  trust,  and  enjoined  from  disturbing  the  complainant's 
possession,  and  for  general  relief.  The  circuit  court  dismissed 
the  bill,  with  costs. 

In  determining  this  case,  it  is  not  necessai-y  to  say  what  will 
be  the  extent  of  the  complainant's  claim  when  this  title  bond 
shall  have  become  due.  The  defendant  purchased  with  full 
notice  of  the  bond,  and  the  testimony  shows  that  the  complain- 
ant had  good  cause  to  apprehend  that  his  possession  will  be  dis- 
turbed; and,  also,  that  the  defendant  will  sell  and  assign  the 
certificate  to  some  person  without  notice  of  the  bond.  These 
facts,  we  conceiye,  are  sufficient  to  entitle  the  complainant  to  a 
decree,  restraining  the  defendant  from  assigning  the  certificate 
without  notice,  and  from  interrupting  the  complainant's  posses- 
sion. The  decree  of  the  circuit  court,  dismissing  the  complain- 
ant's bill,  is  accordingly  reversed;  and  this  court,  proceeding  to 
give  such  a  decree  as  the  circuit  court  ought  to  have  given,  do 
strictly  enjoin  the  said  Irvin  from  selling,  leasing,  mortgaging, 
or  in  any  manner,  or  for  any  time,  disposing  of  the  said  thirty 
acres  of  land  particularly  described  in  the  title  bond  mentioned 
in  the  record  of  this  case;  and  from  assigning  the  certificate 
therefor  in  the  record  mentioned,  without  giving  notice  to  the 
purcbasee,  lessee,  mortgagee,  assignee,  or  other  person  con- 
cerned as  aforesaid,  of  the  said  title  bond,  whilst  the  same  shall 
remain  unsatisfied;  and  do  also  enjoin  the  said  Irvin,  and  every 
person  claiming  or  to  claim  by,  through,  or  under  him,  from 
disturbing,  or  in  any  way  interrupting,  the  possession  of  the 
said  Cupps,  his  heirs  and  assigns,  in  the  said  thirty  acres  of 
land. 

To  be  certified,  etc.    Decree  for  costs  in  this  court. 
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EVTLL   v.  CONWELL. 

[2  Blaokfobd,  133.] 
Forcible  Entry,  What  is. — Entry  by  night  into  a  hooae  from  which  an- 
other has  removed,  leaving  a  few  articles  therein,  the  house  being  fastened 
by  nails  over  the  latches,  and  putting  a  tenant  into  possession  with  di« 
rections  to  prevent  any  one  from  taking  possession  thereof,  and  the  actual 
use  of  threats  by  such  tenant  towards  persons  sent  by  the  one  who  had 
removed,  constitute  a  forcible  entry,  or  at  least  a  forcible  detainer. 

Ebbob  to  the  circuit  court.     The  opinion  states  the  case. 

Dunn,  for  the  plaintiff. 

Stevens  and  Lane,  contra. 

Scott,  J.  Luke  Evill  brought  an  action  of  forcible  entry  and 
detainer  against  Elias  Couwell,  before  two  justices  of  the  peace 
of  Dearborn  county,  and  had  a  verdict  and  judgment  in  his 
favor;  from  which  Con  well  appealed  to  the  Dearborn  circuit 
court.  The  appeal,  by  consent  of  parties,  was  tried  by  the  circuit 
court,  without  the  intervention  of  a  jury;  and  on  that  trial  the 
judgment  of  the  court  was  in  favor  of  Con  well.  To  reverse  that 
judgment  is  the  object  of  the  present  writ  of  error. 

The  testimony,  as  set  out  in  a  bill  of  exceptions,  is  in  sub- 
stance as  follows:  On  the  premises  in  controversy  there  was  a 
dwelling-house  and  garden,  inclosed  with  a  fence.  On  a  Friday 
in  March,  1825,  Evill,  the  plaintiff  in  error,  left  the  premises 
and  moved  his  family  and  furniture  into  a  house  in  the  town  of 
Aurora,  leaving  in  the  house  some  sash  and  a  work-bench,  and  on 
the  premises  a  quantity  of  brick,  lime,  some  garden  stuff,  and  a 
cow.  The  doors  of  the  dwelling-house  were  shut  and  fastened 
with  latches,  aud  the  latches  secured  with  nails  over  them.  In 
this  situation  the  premises  were  seen  on  the  Sunday  evening  after 
the  plaintiff  left  them.  On  that  night,  after  dark,  and  after  wit- 
ness had  undressed  for  bed,  he  was  called  upon  by  the  defend- 
ant to  go  with  him  to  take  possession  of  the  premises;  and,  on 
Conwell's  agreeing  to  see  him  harmless,  the  witness  took  his 
wife  aud  bed  and  went  to  the  house  and  found  the  outer  door 
open,  by  which  they  entered;  and  Conwell  delivered  possession 
to  the  witness,  and  gave  him  a  lease  for  three  years,  with  in- 
structions not  to  permit  Evill,  or  any  other  person,  to  take  posses- 
sion of  the  place;  and  the  witness  has  ever  since  that  time  occupied 
the  premises  as  tenant  under  Conwell.  A  day  or  two  afterwards 
persons  sent  by  the  plaintiff's  directions  were  turned  away  by 
the  tenant.  One  witness  stated  that  while  hunting  his  cattle 
for  the  purpose  of  hauling  away  the  lime,  at  the  plaintiff's  re- 
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quest,  from  the  said  premises,  aud  before  he  came  to  or  near 
the  place,  he  was  met  by  Conwell,  who,  being  informed  of  his 
design,  forbade  his  going  on  the  premises,  and  threatened  to 
beat  and  prosecute  any  person  who  should  go  upon  them;  in 
consequence  of  which  threatening  the  witness  desisted.    It  was 
not  proved  that  Conwell  was  ever  afterwards  on  the  premises. 
In  this  case,  the  only  doubtful  point  seems  to  be  whether 
Conwell,  in  taking  possession,  made  use  of  such  force  as  to  lay 
him  liable  to  this  action.     There  is  nothing  in  the  testimony 
before  us  amounting  to  positive  proof  that  Conwell,  in  making 
his  entry,  used  any  actual  violence.     But  we  think  the  facts  of 
his  taking  possession  in  the  dead  of  night,  and  entering  a  house 
which  was,  in  the  evening,  secured  by  having  a  nail  over  the 
latch;  his  directions  to  his  agent  to  prevent  all  persons,  and  the 
plaintiff  in  particular,  from  getting  possession,  and  his  main- 
taining that  possession  with  threats  of  personal  violence,  were, 
all  taken  together,  sufficient  to  justify  the  circuit  court  in  find- 
ing a  forcible  entry.     But  even  if  his  entry  by  stealth,  under  the 
shade  of  night,  was  without  force,  our  statute  gives  this  remedy 
where  the  entiy  may  have  been  peaceable,  but  the  possession 
maintained  with  force  and  strong  hand.     The  testimony  in  this 
case  leaves  no  doubt  of  Con  well's  maintaining  his  possession 
with  threats  and  strong  hand;  his  agent  on  the  premises  actually 
iomed  away  persons  who  were  sent  there  by  Evill,  and  he  him- 
self threatened  to  beat  any  person  who  should  go  upon  the  land. 
For  this  reason  we  think  the  plaintiff  was  entitled  to  restitution. 

By  Court.     The  judgment  is  reversed,  with  costs.    Cause  re« 
manded,  etc. 


What  is  a  Fobczble  Entry. — ^Forcible  entries  were  first  broaght  to  the 
notioe  of  the  ooorte  of  law  as  offenses  against  the  pnblio  peace,  and  were 
poniahed  by  imprisonment.  The  offense  was  committed  by  violently  taking 
poasesmon  of  lands  and  tenements  with  menaces,  force,  and  arms,  and  with- 
oot  the  authority  of  law:  4  Bl.  Com.,  sec  148.  Previoas  to  the  year  1381, 
A.  D.,  entries  of  this  nature  were  permitted  to  enable  one  to  regain  the  pos- 
session of  lands  of  which  be  had  been  disseised;  but  this  privilege  leading  to 
mnch  lawlessness,  it  was  found  necessary,  in  the  year  above  mentioned,  to 
abolish  it.  The  early  history  of  forcible  entry  is  succinctly  related  by  Mr. 
Justice  Blackstone,  in  the  fourth  volume  of  his  Commentaries,  section  148, 
and  is  interesting  as  disclosing  in  the  proceedings  for  its  punishment,  many 
features  that  are  preserved,  at  this  day,  as  essential  to  the  common  summary 
remedy  for  forcible  entry  and  detainer.  That  author,  after  stating  the  fact 
that  an  entry  by  force  and  arms  was  formerly  allowable  "to  every  person  dis- 
seised or  turned  out  of  possession,  unless  his  entry  was  taken  away  or  barred 
by  his  own  neglect  or  other  circumstances,'*  continues:  "But  this  being 
found  very  prejudicial  to  the  public  peace,  it  was  thought  necessary,  by  sev- 
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end  statates,  to  restrain  all  peraons  from  the  use  of  aach  violent  melhoda, 
even  of  doing  themaelvea  jaatice,  and  much  more  if  they  have  do  jnatice  in 
their  claim.     So  that  the  entry  now  allowed  by  law  ia  a  peaceable  one;  that 
forbidden  is  snch  as  is  carried  on  and  maintained  with  force,  with  violence, 
and  anusual  weapons.     By  the  statnte,  5  Bich.  IL»  st.  1,  c.  7,  all  forcible 
entries  are  punished  with  imprisonment  and  nnsom  at  the  king's  wilL     And 
by  the  several  statutes  of  15  Bich.  IL,  c.  2;  8  Hen.  YL,  c.  9;  31  Eliz.,  c  II; 
and  21  Jac.  I.,  c.  15,  upon  any  forcible  entry  or  detainer,  after  peaceable  en- 
try,  into  any  lands  or  benefices  of  the  church,  one  or  more  justices  of  the 
peace,  taking  suflScient  power  of  the  country,  may  go  to  the  place,  and  there 
record  the  force  upon  his  own  view,  as  in  case  of  riots,  and  upon  such  convic- 
tion may  commit  the  offender  to  jail  till  he  makes  fine  and  ransom  to  the 
king.     And  moreover,  the  justice  or  justices  have  power  to  summon  a  juiy 
to  try  the  forcible  entry  or  detainer  complained  of;  and  if  the  same  be  foond 
by  that  jury,  then,  besides  the  fine  on  the  offender,  the  justices  shall  make 
restitution  by  the  sheriff  of  the  possession,  without  inquiring  into  the  merits 
of  the  title;  for  the  force  is  the  only  thing  to  be  tried,  punished,  and  rem- 
edied by  them;  and  the  same  may  be  done  by  indictment  at  the  general  ses- 
sions.    But  this  provision  does  not  extend  to  such  an  endeavor  to  maintain 
possession  by  force  where  they  themselves,  or  their  ancestors,  have  been  in 
the  peaceable  enjoyment  of  the  lands  and  tenements  for  three  years  imme- 
diately preceding." 

The  statute  of  5  Bich.  IL,  st.  1,  o.  7>  is  as  follows:  "The  penalty  where 
any  doth  enter  into  lands  where  it  is  not  lawful,  or  with  force.  And  also  the 
king  defendeth:  That  none  from  henceforth  make  any  entry  into  any  lands 
and  tenements,  but  in  case  where  entry  is  given  by  the  law;  and  in  such  case 
not  with  strong  hand,  nor  with  multitude  of  people,  but  only  in  peaceable 
and  easy  manner.  2.  And  if  any  man  from  henceforth  do  to  the  contrary, 
and  thereof  be  duly  convict,  he  shall  be  punished  by  imprisonment  of  his 
body,  and  thereof  ransomed  at  the  king's  wilL'*  This  quaint  phraseology, 
especially  that  of  the  prohibitory  clause,  has  been  retained  in  the  statutes  of 
very  many  of  the  states  of  the  Union,  where  the  remedy  for  a  forcible  entry 
and  detainer  is  but  one  of  a  civil  nature  for  the  restitution  of  the  premises 
taken  by  force.  The  substance  of  this  enactment  is  included  in  all  of  the 
existing  legislative  enactments  of  this  country  upon  the  subject,  some  of 
which,  however,  undoubtedly  go  further,  and  define  as  forcible,  acta  that 
would  not  have  been  so  considered  under  5  Bich.  IL 

The  definition  of  "  forcible  entry,"  given  by  Tomlins,  1  Law  IMct.,  on  the 
authority  of  1  Hawk.,  c.  G4,  sec.  25,  et  seq.;  and  3  Bao.  Abr.,  tit  Forcible 
Entry  B.,  is  a  clear  statement  of  what  acts  are  embraced  by  the  expression, 
and  is  applicable  in  all  those  jurisdictions  where  the  local  legislatures  have 
not  interposed  to  broaden  the  English  statute:  "A  forcible  entry  ia  only  such 
an  entry  as  is  made  with  a  strong  hand,  with  unusual  weapons,  an  nnnsnal 
number  of  servants  or  attendants,  or  with  menace  of  life  or  limb;  for  an  en- 
try which  only  amounts  in  law  to  a  trespass,  is  not  within  the  statutes.  But 
an  entry  may  be  forcible,  not  only  in  respect  of  a  violence  actually  done  to 
the  person  of  a  man,  but  also  in  respect  of  any  other  kind  of  violence  in  the 
manner  of  the  entry,  as  by  breaking  open  the  doors  of  a  house,  whether  any 
person  be  in  it  at  the  time  or  not;  especially  if  it  be  a  dwelling-house.  So 
if  a  man  enter  to  distrain  for  rent  with  force;  for,  though  he  does  not  claim 
the  land  itself,  he  claims  a  right  and  title  out  of  it.  And  though  a  man  enter 
peaceably,  yet  if  he  turn  the  party  out  of  possession  by  personal  threats  or 
violence,  this  also  amounts  to  a  forcible  entry;  but  not  if  he  merely  threatea 
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to  ipoil  the  party's  goods,  or  destroy  his  cattle,  or  do  any  injury  which  is  noi 
of  a  personal  nature.'* 

As  a  general  rale  it  may  be  stated  that  to  render  an  entry  forcible  within 
the  meaning  of  the  terms  forcible  entry  and  detainer,  there  must  be  a  taking 
possession  of  realty  by  the  use  of  actual  physical  force  in  and  upon  the  prem- 
ises, or  by  violence  directed  or  threatened  to  be  directed  against  the  person 
in  occupancy.     Some  of  the  states  have  declared  that  an  entry  obtained  by 
stealth,  which  might  indeed  be  accomplished  without  resort  to  force  or  vio- 
lence, was  forcible,  within  the  meaning  of  the  statute.     The  jurisdictions 
wherein  this  is  the  law  will  be  pointed  out  hereafter.     It  must  be  borne  in 
mind  that  an  entry  which  is  plainly  unlawful,  may  be  nevertheless  made 
withoat  force  or  violence,  though  it  is  without  contradiction  that  a  forcible 
entry  as  above  defined  is  unlawfuL    This  distinction  accounts  for  the  failure 
of  the  plaintiff  to  recover,  in  some  instances,  where  he  has  declared  upon  a 
forcible  entry,  and  has  given  evidence  of  oiie  unlawfuL     A  comprehensive 
viaw  of  what  is  regarded  by  the  courts  as  constituting  a  forcible  entry,  can 
only  be  obtained  by  considering  the  statutes  of  the  several  states,  with  refer- 
ence to  which  the  decisions  have  been  pronounced.    In  many  states  almost 
the  identical  language  of  5  Rich.  IL ,  st.  1,  c.  7,  has  been  retained,  with  the  sub- 
stitution of  **  force  "  in  the  place  of  "  strong  hand,"  in  some  cases.    And  these 
sUtesare  New  York:  3  R.  S.  of  K.  Y.  p.  820;  Massachusetts:  Gen.  Stat,  of 
18G0,  ch.  137,  sec.  1;   Vermont:   Gen.  Stat  p.  357,  sec  1;  Illinois:   E.  S., 
eh.  57,  sec  1;  North  Carolina:   Battel's  Revisal,  p.  428;  South  Carolina: 
R.  a  534;  Maryland:  Alex.  British  Stat,  in  Force  in  Md.;  Texas:  Dig.  Art. 
3869;  W&Monsin:  Statutes,  p.  1753;  Nevada:  Comp.  Laws,  sec.  41;  Michi- 
gan: Comp.  Laws  of  1871,  ch.  211,  sec.  1;  Minnesota:  Stat  at  Large  of  1873, 
p.  895,  sec.  80;  Oregon:  Gen.  Laws,  p.  743,  omitting  the  phrase,  '*not  with 
strong  band,  nor  with  multitude  of  people;"  and  in  Idaho:  R.  L.  of  1874-5, 
sec.  570. 

The  judicial  construction  of  the  words  "force,"  or  "strong  hand,"  and 
"  with  multitude  of  people,"  and  "in  a  peaceable  nuumer,"  the  vital  words 
in  the  definition  employed  by  the  enactments  of  the  above  states,  is  illustrated 
by  the  following  examples:  The  facts  in  Willard  v.  Warren,  17  Wend.  257, 
were  in  substance  that  the  defendant  entered  upon  a  farm  which  the  plaintiff 
was  occupying,  drove  her  cattle  into  the  highway,  broke  open  a  granary  in 
the  bam  which  was  locked,  and  took  possession  of  the  whole  of  the  farm, 
except  a  log-house  in  which  she  resided.  There  was'  no  force  or  terror  aris- 
ing from  number,  and  no  personal  violence  had  been  used.  The  action 
hroaght  was  trespass  for  treble  damages,  under  the  statute.  The  court 
quoted  Tomlin's  definition  of  forcible  entry,  reviewed  early  English  and 
American  authorities,  and  concluded  that  there  must  be  circumstances  of 
force  or  terror  in  respect  to  the  person,  without  which  the  case  then  under 
consideration  amounted  to  no  more  than  a  mere  trespass.  In  Wood  v. 
PhUUpB,  43  N.  Y.  152,  the  plaintiff  was  a  tenant  in  common  of  the  premises, 
a  school-house,  in  the  actnid  possession  of  the  defendants,  who  claimed  to 
hold  in  exclusion  of  the  plaintiff.  The  latter  climbed  into  the  house  through 
a  window  early  one  mornings  when  it  was  unoccupied,  took  off  the  locks, 
and  pat  them  on  so  as  to  fasten  the  door  on  the  inside.  Having  the  right  to 
the  possession  as  tenant  in  common,  the  court  said  the  plaintiff  had  a  right 
to  acquire  it  in  a  peaceable  manner,  and  that  although  she  did  obtain  pos- 
session by  stealth,  yet  it  was  without  tumult  or  a  breach,  and  in  a  peaceable 
manner,  in  a  way  which  tho4aw  justified.  Says  Judge  Folger  for  the  court: 
"The  proceedings  under  the  statute  (of  forcible  entry  and  detainer),  in 
sazlier  days,  were  in  their  nature  criminal,  for  the  redress  of  the  wrong  to 
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the  public  done  by  a  breach  of  its  peace.  The  statute  was  not  intended  to 
confer  rights.  The  main  object  still  is  to  preserve  the  public  peace,  and  pre- 
vent parties  from  asserting  their  rights  by  force  or  violence,  thongh  by 
gradual  additions  the  remedy  has  become,  in  effect,  a  private  as  well  as  a 
public  one.  But  the  form  of  the  proceeding,  and  the  rules  of  law  which  gov- 
ern it,  remain  to  a  great  degree  unchanged.  Still,  there  must  be  present,  to 
secure  conviction,  proof  of  a  wrong  done  to  the  public.  A  mere  trespass  will 
not  sustain  the  proceeding.  There  must  be  in  the  acts  of  him  who  is  com* 
plained  of  an  element  of  force  or  violence,  or  terror  to  others:  Porter  v.  Peo~ 
pie,  7  How.  441,  445;  PeopU  v.  Van  No&trand,  9  Wend.  60,  62;  flyaU  v. 
Wood,  4  Johns.  150,  158;  CommonweaUfi  v.  The  Keeper,  1  Ashmead,  140^ 
145,  146." 

The  Connecticut  case  of  Oray  v.  Findi,  23  Conn.  515,  evinces  the  under- 
standing of  the  courts  of  that  state,  of  what  a  forcible  entry  is,  although  th# 
term  is  not  explicitly  defined  by  the  statute.  It  is  stated  in  the  opinion  to 
be  necessary,  in  order  to  constitute  an  entry  forcible,  that  it  should  be  made 
"with  what  is  called  strong  hand,  as  with  an  unusual  number  of  people,  with 
weapons,  with  menaces,  or  accompauied  with  some  circumstances  of  actual 
violence,  calculated  to  intimidate  the  plaintiff  and  deter  him  from  asserting  or 
maintaining  his  right  And  that  an  entry,  which  has  no  other  force  than  such 
as  is  implied  by  law  in  every  trespass,  is  not  a  forcible  entry  within  the  mean- 
ing of  the  statute." 

Says  Graves,  J. ,  in  Seiiz  v.  MUe*,  16  Mich.  47 1 ,  an  action  of  forcible  entry  and 
detainer,  in  which  the  defendant  obtaizied  possession  of  the  premises  by  threat- 
ening the  plaintiff  that  he  would  have  a  writ  of  restitution  served,  which  de- 
fendant had  sued  out,  if  plaintiff  did  not  yield  the  possession:  **  To  constitute 
a  forcible  entry  within  the  meaning  of  the  statute,  it  is  not  necessary  that  the 
actual  invasion  of  the  premises  should,  at  the  very  moment,  be  attended  by 
the  circumstances  requisite  to  give  it  the  character  of  a  forcible  entry,  or  bo 
Accompanied  by  threats,  actual  force  or  violence,  or  any  conduct  which  would 
constitute  a  breach  of  the  peace;  but  if  the  entry  be  obtained  by  stealth  or 
stratagem,  or  without  real  violence,  and  the  party  entering  evinces  his  pur- 
pose in  having  entered  to  have  been  the  forcible  expulsion  of  the  party  in  pos- 
session, and  it  is  followed  up  by  actual  expulsion  by  means  of  personal  threats 
or  violence,  or  superior  force,  it  will  amount  to  a  forcible  entry:  WUliamt  v. 
Warren,  17  Wend.  257,.and  cases  cited;  Saunders  v.  Eobinaon,  5  Met.  343; 
CommonvoeaUh  v.  SJiaUuek,  4  Cush.  141;  People  v.  f^mWi,  24  Barb.  S.  C.  16." 
This  decision  was  explained  and  followed  in  Hoffman  v.  Harrington,  22  Mich. 
52,  57,  in  which  the  alleged  forcible  entry  complained  of  was  the  entering 
upon,  fencing,  and  occupying  a  vacant  lot,  on  which  the  plaintiff  had  placed 
some  spars.  There  was  no  one  occupying  the  premises  when  the  defendant 
entered,  nor  was  there  any  possession  in  the  plaintiff^  except  that  his  spars 
were  laid  there.  Referring  to  Seitz  v.  Miles,  supra.  Chief  Justice  Campbell  said : 
"That  case  decided  what  has  been  held  by  most  of  the  common  law  authori- 
ties, that  the  forcible  expulsion  was  the  real  thing  aimed  at,  and  if  the  posses- 
sory act  was  completed  either  by  the  use  of  force,  or  by  the  exhibition  of  such 
superior  force  as  actually  intimidated  the  party  and  induced  him  to  leave,  it 
was  not  necessary  that  he  should  have  resisted  it  and  compelled  an  actual  breach 
of  the  peace.  Tlio  principal  question  in  issue  was,  whether,  by  leaving  with- 
out a  conflict,  the  party  did  not  acquiesce  in  the  entry.  And  it  was  held  that 
if  the  force  was  superior,  and  there  was  a  threat  to  use  it,  which  the  posses* 
Bor  hod  reason  to  believe  would  be  carried  out,  the  case  came  within  the  law 
This  was  in  accordance  with  the  law  as  laid  down  by  Hawkins,  Forcible  E<d 
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tries,  501,  and  by  other  aothorities  cited  in  Seitz  v.  Miles,  It  was  merely  to 
correct  the  notion  that  there  must  be  an  actual,  and  not  threatened  breach  of 
the  peace;  but  it  was  not  designed  to  qualify  the  nature  or  extent  of  the  force 
used  or  exhibited,  nor  to  change  the  law  that  the  possession  must  be  secured 
by  the  actual  expulsion,  by  such  force,  of  the  tenant.  There  can  be  no  force 
used  of  this  kind  in  entering  on  open  lands  where  no  one  is  in  charge.  As 
said  by  Judge  Livingston,  in  a  similar  case,  in  McDongall  v.  SitcJiert  1  Johns. 
42:  *  the  goods  which  were  left  could  not  prevent  the  entry  being  peaceable. 
They  were  incapable  of  resistance,  and,  therefore,  no  breach  of  the  peace 
ooold  ensue.'  See,  also,  Harrington  v.  Scott,  1  Mich.  17;  and  Davin  v.  Ingtr^ 
soil,  2  Doug.  (Mich. )  372.  And  in  the  Michigan  case  of  Latimer  v.  Woodtoard, 
2  Doug.  968,  it  was  held  that  there  was  no  forcible  entry  unless  the  force  and 
the  entry  combined  were  the  means  of  getting  into  possession  in  the  first 
place.  When  once  in  possession  without  force,  to  the  exclusion  of  the  former 
poasesaor,  the  new  tenant,  if  responsible  at  all  for  using  force  to  defend  his 
possession  thereafter,  is  liable  for  forcible  detainer,  and  not  for  forcible  entry. 
He  commits  no  more  than  an  ordinary  trespass  if  he  had  no  right  to  enter, 
•nd  if  he  had  a  right  to  enter,  and  does  so  peaceably,  he  commits  no  wrong  at 
alL"  The  conduct  of  the  defendant  was  deemed  not  to  be  a  forcible  entry. 
And  in  Sltaw  v.  Hoffman,  25  Mich.  162,  under  the  statute  giving  triple  dam- 
sgies  for  a  forcible  expulsion  of  the  occupant  from  the  premises,  the  force  con- 
templated by  the  statute  is  declared  to  be  not  merely  the  force  used  against 
or  upon  the  property,  but  force  used  or  threatened  against  persons  as  a  means, 
or  for  the  purpose,  of  expelling  or  keeping  out  Ae  prior  possessor. 

In  all  of  these  decisions  it  seems  to  have  been  requisite  that  there  should 
have  been  some  personal  violence  or  threats  thereof  toward,  or  intimidation  of 
the  one  in  the  occupancy  of  the  premises,  although  Chief  Justice  Beasley,  in 
Maton  V.  Powell,  38  K.  J.  L.  (9yr.)  576,  considers  that  even  at  common  law, 
the  taking  possesnon  of  a  house  by  breaking  into  it,  in  the  absence  of  the  own- 
er, constituted  a  forcible  entry.  This  doctrine  proceeds  on  the  idea  that  the 
statute  was  intended  to  prevent  and  to  punish  acts  tending  to  excite  a  breach 
of  the  peace.  Where  there  was  no  such  act  the  entry  was  not  f  orci  ble.  Some 
of  the  state  courts,  where  statutory  provisions  prevail  similar  to  those  of  Kew 
York  and  Michigan,  adopt  a  more  liberal  construction.  For  example,  an  en- 
try made  under  the  following  circumstances  was  considered  forcible  in  AinS' 
worUi  V:  Barry,  35  Wis.  136:  "The  dwelling  house  was  undoubtedly  in  pos- 
Kssion  of  the  plaintifif,  though  vacant  at  the  time.  The  doors  and  windows 
were  all  fastened  in  the  usual  manner.  There  had  been  some  negotiations 
between  the  parties  about  purchasing  the  property,  but  it  is  fair  to  assume 
that  no  trade  had  been  consummated  by  a  sale  and  delivery  of  possession. 
The  plaintiff  held  the  key.  The  defendant  had  asked  him  for  it  and  had 
been  refused.  The  defendant  then  made  au  entry  into  the  house  after  dark, 
by  forcing  open  a  window  which  was  fastened  after  trying  to  get  in  through 
the  back  door.  He  thus  obtained  possession  and  occupied  the  house  for  a 
day  or  two  with  his  family  and  household  goods  before  the  plaintiff  knew  of 
his  entry.**  The  defendant  refused  to  deliver  up  the  possession  when  ordered 
by  the  plaintiff  to  do  so.  This  opinion  was  regarded  as  sound,  and  was  fol- 
lowed in  SUinUin  v.  HaUtead,  42  Wis.  422.  There  the  defendant,  with  the 
aid  of  six  or  eight  men,  hastily  tore  down  a  part  of  the  fence  around  a  lot 
which  had  been  in  the  peaceable  possession  of  the  plaintiff  for  more  than  a 
year  and  a  half,  and  with  great  haste  moved  thereon  a  shop,  in  the  absence 
of  the  plaintiff  and  of  his  family  from  his  premises,  and  without  personal  vio- 
lence or  intimidation  towards  any  one,  but  without  the  plaintiff's  consent. 
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The  acta  made  the  entry  forcible.  The  breaking  down  and  destroying  by 
axes  and  hatchets  a  fence,  erected  by  the  plaintiff  around  a  lot,  was  likewise 
so  considered  in  All^n  y.  Tohiaa,  77  IlL  169.  Another  Wisconsin  anthority, 
holding  that  an  entry  by  force  into  a  building  without  any  violence  used  or 
offered  to  any  one,  is  forcible  within  the  meaning  of  the  statute,  is  Jarvis  v. 
Hamilton,  16  Wis.  575;  S.  C.  19  Id.  188.  And  to  the  same  effect,  where  the 
entry  was  made  in  the  plaintiff's  absence,  are  Warren  v.  KeUp,  17  Tex.  544; 
Holmes  V.  HollovHzy,  21  Id.  658. 

In  Vermont,  Judge  Rediield  gives  an  exhaustive  review  of  the  statotea 
and  decisions,  English  and  American,  with  their  reasons,  in  Duston  v.  Cotr- 
dnjy  23  Vt.  681.  That  case  presented  a  glaring  instance  of  a  forcible  entry ; 
the  defendants,  stewards  of  the  Methodist  Episcopal  church,  having,  against 
the  strenuous  resistance  of  the  plaintiff  and  his  friends,  actually  expelled 
from  the  house  the  tamily,  at  an  inclement  season  of  the  year,  and  turned 
them  and  their  household  goods  into  the  public  highway.  There  was  no 
doubt  there  of  the  nature  of  the  entry.  But  in  the  subsequent  case  of  Mui^ 
aey  v.  Scott,  32  Vt.  82,  where  the  defendant,  who  had  been  in  the  peaceable 
possession  of  the  premises  under  a  contract,  failed  to  comply  with  some  of 
its  terms,  and  had  left  the  house  for  a  day  only,  locking  the  doors,  the  plaint- 
iff, in  his  absence,  broke  open  the  doors  and  entered.  On  the  defendant's  re- 
turn he  forcibly  turned  the  plaintiff  out,  for  which  the  action  was  brought. 
The  court  maintained  that  the  plaintiff,  in  breaking  open  the  doors,  entered, 
but  in  a  legal  manner,  exercising  a  legal  right,  and  gained  thereby  such  a 
possession  as  would  support  As  action.  And  inFogUr  v.  KtUey,  36  Vt.  199, 
201,  Judge  Aldis  emphatically  says  that  "  a  forcible  entry  must  be  aooom- 
panied  either  with  actual  violence  or  with  circumstances  tending  to  excite 
terror,  and  to  intimidate  the  owner  or  his  servants  from  maintaining  hia 
right.  Hence  the  words  of  the  statute  as  to  a  peaceable  entry,  'not  with 
strong  hand,  nor  with  multitude  of  people,  but  in  a  peaceable  manner.' 
Hence,  not  only  acts  of  violence,  but  the  having  of  unusual  weapons,  or 
threats  or  gestures  denoting  an  intent  to  do  bodily  hurt,  or  the  assembly  of 
an  unusual  number  of  persons,  are  held  to  be  indicia  of  forcible  entry.** 
And  as  the  defendant,  by  night,  furtively,  and  without  using  any  force  or 
violence,  entered  an  unoccupied  house,  the  court  thought  his  conduct 
amounted  to  no  more  than  a  mere  trespass.  The  defendant  subsequently 
forcibly  prevented  the  plaintiff  from  putting  his  cattle  into  the  field  t<7 drink. 
This  fact,  however,  was  not  urged  upon  the  notice  of  the  court  as  rendering 
the  original  entry  forcible,  by  relation. 

One  other  decision  will  be  adverted  to  before  attempt  is  made  to  draw 
some  conclusion  with  respect  to  the  understanding  of  what  constitutes  a 
forcible  entry  in  those  states  where  the  English  statute  of  5  Rich.  IL  haa 
been  adopted.  In  Pike  v.  Witt,  104  Mass.  595,  the  defendants,  with  a  work- 
man, went  to  a  tenement  in  the  occupation  of  the  plaintiff^  but  in  which  there 
was  no  one  at  the  time,  and  the  door  of  which  was  fastened  with  a  padlock, 
demanded  the  key  from  the  plaintiff's  servant,  and  upon  his  refusal,  ordered 
their  workman  to  enter  the  premises  through  a  hole  in  the  floor.  He  did  so, 
and  they,  with  the  assistance  of  an  ax,  and  of  the  workman  inside,  removed 
the  clasp  from  the  door,  and  entered  upon  the  premises.  The  defendants  used 
or  offered  no  language  or  acts  of  violence  to  the  plaintifi^s  servant.  The  lower 
court  instructed  the  jury  as  follows: 

"To  constitute  a  forcible  entry  which  would  support  this  action,  the  plaint- 
iff must  prove  by  a  preponderance  of  evidence  that  the  defendants  entered 
the  premises  described  in  the  declaration  by  actual  force,  accompanied  by  aa 
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exhibition  of  means  of  applying  such  force,  or  any  other  acts,  demonstra- 
tiooa»  or  dechirations  indicating  to  the  plaintifTs  workman,  in  attendance 
there  at  the  time,  their  parpose  to  forcibly  enter  the  premises  in  spite  of  any 
resistance,  which  it  was  his  duty  or  disposition  to  maJ^e  to  such  forcible  en- 
try, and  calculated  to  overpower  such  disposition.  Such  acts,  demonstra- 
tioDS,  or  declarations  must  have  been  in  the  nature  of  menaces,  by  a  show  of 
persons  appearing  to  take  part  in  the  purpose  of  entry,  or  a  show  of  weapons 
or  mechanical  means  sufficient  to  alarm  said  workman,  and  deter  him  from 
maintaining  the  plaintiffs  occupation,  because  of  apprehensions  of  bodily 
barm  or  force  by  the  applications  of  the  defendants  to  his  own  person.  A 
forcible  entry  by  merely  mechanical  force  applied  against  the  consent  of  the 
plaintiff,  or  his  agent  there  present,  would  not  be  a  forcible  entry  within  the 
meaning  of  the  law."  The  jury  found  for  the  plaintifil  On  appeal,  the  in- 
structions were  recognized  as  correct;  but  as  the  evidence  was  not  deemed  to 
justify  the  verdict,  it  was  set  aside. 

From  a  review  of  these  authorities,  the  following  propositions  may  be  de- 
duced: In  the  states  above  named,  a  forcible  entry  may  consist  in:  1.  The 
forcible  physical  expulsion  of  one  in  the  actual  possession  of  lands,  and  the 
taking  of  that  possession;  2.  Entering  upon  hmds,  and  with  the  aid  of  a 
number  of  assistants,  driving  out  the  occupant;  3.  Entering  upon  lands,  and 
with  threats  of  personal  injury  driving  out  the  occupant;  4.  Entering  upon 
lands  with  the  manifest  design  of  dispossessing  the  occupant,  thereby  excit- 
ing his  fear  of  bodily  hurt,  in  case  of  resistance,  and  causing  him  to  leave, 
though  no  violence  may  have  been  used;  5.  And  in  Wisconsin  and  Texas, 
breaking  into  a  bulding  that  has  been  fastened,  although  the  occupant  be 
absent  at  the  time. 

In  the  several  other  states,  the  first  four  acts  above  named  are  recognized 
as  constituting  a  forcible  entry.  In  many  of  them,  moreover,  the  language 
of  the  respective  statutes  is  much  broader  than  the  old  act  of  5  Rich.  II., 
and  includes  as  amounting  to  a  forcible  entry  conduct  which  would  not  be  so 
regarded  under  the  strict  construction  of  that  act.  These  statutes,  with  re- 
spect to  which  the  opinions  were  pronounced  in  the  cases  hereinafter  cited. 


"A  forcible  entry  and  detainer  is  where  one,  by  force  or  strong  hand,  or  by 
«xciting  fear  or  terror,  enters  upon  and  detains  lands  or  tenements  in  the 
possession  of  another:  as  by  breaking  open  doors,  windows,  or  any  other  part 
of  a  house,  whether  any  person  be  within  or  not;  by  threats  of  violence  to 
the  party  in  possession,  or  by  such  words  or  actions  as  have  a  tendency  to 
excite  fear  or  apprehension  of  danger;  by  putting  out  of  doors  or  removing 
the  goods  or  chattels  of  the  party  in  possession;  or  by  entering  peaceably  and 
thm,  by  force  or  threats,  turning  or  keeping  the  party  out  of  possession:" 
Section  3299,  Revised  Code  of  Alabama.  The  Arkansas  statute,  sec.  2933, 
Ark.  Dig.  1874,  and  that  of  New  Jersey,  Revision  of  1877,  p.  440,  sec.  2;  of 
Tennessee,  Statutes,  sec.  3342;  of  Colorado,  R.  S.,  chap.  35,  sec.  ^;  ot  Mis- 
souri, Code  of  Procedure,  sec.  2419,  are  substantially  the  same.  ' 

Section  1159  of  the  Code  of  Civil  Procedure  of  California,  to  which  sec- 
tion 636  of  the  Codified  Statutes  of  Montana  of  1871-1872,  and  Brightly  Dig. 
of  Pennsylvania  Laws,  p.  221,  sec.  23,  are  similar,  reads:  "Every  person  is 
guilty  of  a  forcible  entry  who  either:  1.  By  breaking  open  doors,  windows, 
or  other  parts  of  a  house,  or  by  any  kind  of  violence  or  circumstance  of  terror 
enters  upon  or  into  any  real  property;  or,  2.  Who,  after  entering  peaceably 
upon  real  property,  turns  out  by  force,  threats,  or  menacing  conduct  the 
party  in  possession." 

Ak.  Dsc.  Tol.  XVm— 10 
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In  the  Georgia  Code,  ''Forcible  Entry"  is  thus  defined:  "Forcible  entry  is 
the  violently  taking  possession  of  lands  and  tenements  with  menaces,  forces 
and  arms,  and  without  authority  of  law:"  Section  4524. 

Indiana  has  a  like  provision  in  its  statutes:  2  Stat,  of  Indiana^  Revision  of 
1876,  p.  462.  These  two  sections  appear  to  be  as  limited  as  5  Eich.  IL,  and 
in  substance  differ  little  from  that  enactment. 

The  statutes  of  Mississippi,  R.  C.  of  1871,  sec  1582,  and  of  Dakota,  R. 
C.  of  1877,  p.  716,  sec  34,  resemble  the  following  in  their  definition  of  a 
forcible  entry.  A  forcible  entry  and  detainer  arises  "  where  the  defendant 
has  by  force,  or  intimidation,  or  fraud,  or  stealth,  entered  upon  the  prior  actual 
possession  of  another  in  real  property,  and  detains  the  same:"  Section  3611, 
Code  of  Iowa,  1873. 

And  the  comprehensive  provision  in  the  Kentucky  statutes  is:  "A  forcible 
entry,  in  the  meaning  of  this  chapter,  is  an  entry  into  lands  or  tenements 
without  the  consent  of  the  person  having  the  possession,  in  fact,  of  the  prem* 
ises:"  Sec  500,  Civil  Code  of  Ken. 

In  other  states,  forcible  entries,  and  forcible  entries  and  detainers,  are  pro- 
hibited, without  receiving  any  legislative  definition  other  than  can  be  inferred 
from  the  use  of  the  terms  as  contradistinguished  from,  in  a  peaceable  man* 
ner.  Such  is  the  case  with  Virginia,  West  Virginia,  Rhode  Island,  Nebraska^ 
Delaware,  Kansas,  and  Arizona  Territory. 

Under  the  foregoing  statutes  the  following  decisions  have  been  announced: 
Force  in  taking  possession  of  the  land  is  the  very  gist  of  the  proceeding  for 
a  forcible  entry:  Curry  v.  HeTidry,  46  Ga.  631;  but  only  a  show  of  force  is 
necessary:  Minor  v.  Duncan,  54  Id.  516;  such  a  show  of  force  as  to  make 
resistance  useless.  The  "show"  of  force  deemed  sufScient  in  the  last  cita- 
tion was  in  this:  The  plaintiff's  son  was  plowing  in  oats  in  his  father's  fields 
when  the  defendant,  accompanied  by  some  half  a  dozen  men,  one  or  two  of 
whom  remained  to  the  end,  assisting  him,  came  into  the  field  and  pulled  down 
the  fence  and  moved  it  into  the  field,  telling  the  son  to  plow  over  it  if  he 
wished.  The  latter  did  so  until  the  fence  became  too  high  and  then  de- 
sisted, being  alone.  The  defendant  remained  in  possession  of  the  part  of  the 
field  BO  cut  off.  And  the  forcible  entry  is  not  complete  until  the  occupant  ia 
expelled:  Orughler  v.  WheeUr,  12  R  Mon.  183;  Hoffman  v.  Harrington,  22 
Mich.  52. 

Again:  One  who,  with  armed  men,  enters  upon  land  inclosed  with  a  fence 
and  in  the  possession  of  another,  and  commences  the  erection  of  a  house,  and 
refuses  to  deliver  up  peaceable  possession  on  demand,  but  makes  a  show  of 
force  to  retain  it,  is  guilty  of  a  forcible  entry  and  detainer:  Watson  v.  Whit' 
ney,  45  CaL  375;  Polack  v.  McGrath,  23  Id.  54;  Duel  v.  Frazier,  36  Id.  696; 
Oray  v.  Collins,  42  Id.  157;  Brown  v.  Perry,  39  Id.  23.  In  the  comparatively 
early  case  in  New  Jersey  of  Butts  v.  Voorhees,  13  N.  J.  L.  (1  Green,  12),  the 
local  statute  was  interpreted  to  mean  that  "  such  worda^  circumstances  or 
actions,  in  addition  to  the  force  requisite  to  constitute  an  ordinary  trespass^ 
*  as  have  a  natui-al  tendency  to  excite  fear  or  apprehension  of  danger,'  render 
a  person  guilty  of  a  forcible  entry  and  detainer.  The  change  in  the  mode  of 
the  prosecution  from  an  indictment  to  a  civil  action,  made  by  our  statute,  was 
not  designed  to  effect  any  alteration  in  the  nature  or  component  parts  of  the 
ofiense  itself."  Referring  with  expressions  of  approval  to  this  decision. 
Judge  Carpenter,  in  Berry  v.  Williams,  21  N.  J.  L.  (1  Zab.)  423,  428,  said  in 
explanation:  "  It  was  there  held,  in  accordance  with  the  common  law  doc- 
trine, which  is  simply  embodied  in  this  statute,  that  there  must  be  more  than 
the  technical  force  which  will  constitute  trespass,  and  that  there  moat  be 
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aetnal  force  or  threats,  or  other  circumstances  calcalated  to  excite  fear  or 
apprehension  of  danger.  But  undoubtedly  actual  force,  controlling  force  or 
violence,  which  will  constitute  this  offense,  may  exist  without  producing  any 
apprehension  of  personal  danger  in  the  mind  of  the  person  removed  or  kept 
ont  of  the  premises.  It  will  be  sufficient  if  he  sabmit,  upon,  or  in  conse- 
quence of,  apparent  inability  to  resist  the  physical  force  arrayed  against  him, 
without  its  being  shown  or  inferred  that  he  was  under  fear  of  personal  injury.  *' 

In  the  still  later  decison:  Afawn  v.  Powell,  38  K.  J.  L.  (9  Vr.)  576,  another 
branch  of  the  statute  of  that- state  was  brought  before  the  court,  and  it  was 
held  that  the  act  of  forcible  entry  was  complete  by  breaking  into  a  house  and 
taking  possession  of  it  in  the  absence  of  the  owner. 

Not  only  will  the  fear  of  personal  injury,  leading  to  the  surrender  of  poa- 
•eaaion  to  the  one  exerting  such  fear,  constitute  the  offense,  but  reasonable 
fear  of  a  violent  ouster  of  the  goods  of  the  person  in  possession,  under  tho 
Iowa  statute,  will  enable  the  party  dispossessed  by  such  fear  to  recover  pos- 
session in  an  action  of  forcible  entry  and  detainer:  Harrow  v.  Baker,  2 
Greene,  201.  And  the  obtaining  possession  of  land  by  fraud  and  stealth  ia 
recognized  in  Stephens  v.  AfeCloy,  36  Iowa,  659,  as  entitling  the  one  dispos- 
■essed  to  his  action.  In  Illinois  this  very  comprehensive  doctrine  pravails: 
If  one  enters  into  the  possessions  of  another  against  the  will  of  him  whose 
possession  is  invaded,  however  quietly  he  may  do  so,  the  entry  is  forcible  in 
l^^l  contemplation:  Croff  v.  Ballmger,  18  111.  200;  Smith  v.  Hoag,  45  Id. 
250.  The  statutes  of  other  states,  above  set  forth,  would  seem  to  warrant 
the  same  construction. 

From  this  review  of  some  of  the  oases  and  of  the  statutes,  it  will  appear 
that  the  four  classes  of  entries  before  described,  would  be  considered  forcible 
in  any  of  our  states;  that,  as  is  expressly  stated  in  Wisconsin  and  Texas,  in 
the  majority  of  the  states,  to  constitute  an  entry  forcible  it  is  not  essential 
that  it  should  have  been  made  in  the  presence  of  the  occupant;  that  in  some 
jurisdictions  entry  by  stealth  is  regarded  forcible,  and  in  others,  that  though 
the  entry  may  have  been  peaceable,  it  would  be  deemed  forcible  by  relation, 
where  the  intruder  keeps  the  one  dispossessed  out  of  possession. 

Possession  Nbcessart  to  Render  Entry  Forcible. — As  the  remedy  by 
forcible  entry  and  detainer  was  originated  to  prevent  breaches  of  the  peace, 
without  reference  to  the  right  of  the  person  endeavoring  forcibly  to  eject  the 
occupant  to  the  land,  the  action  lies  whether  the  one  forcibly  entering  had 
title  or  not.  The  question  of  title  is  not  involved.  The  possession  and  the 
forcible  entry  are  the  questions  in  issue:  Emerson  v.  Sturgeon,  59  Mo.  404; 
Better  v.  Cardtoell,  29  Id.  72;  Warren  v.  Kelly,  17  Tex.  544,  and  the  cases 
cited  below:  "Nothing  is  more  firmly  settled  by  repeated  decisions  of  this 
court,  than  that  in  actions  of  this  kind  there  can  be  no  inquiry  into  the  title  to 
the  property  involved,  that  the  law  forbids  a  forcible  entry  with  or  without 
title,  and  that  it  is  immaterial  whether  the  intruder  is  a  mere  trespasser  or 
enters  under  a  paramount  title,  for  if  he  has  the  right  to  the  possession,  he 
must  resort  to  the  authority  of  the  law  to  obtain  it:  Stone  v.  Malot,  7  Mo. 
loS;  Warren  v.  RiUer,  1 1  Id.  354;  Spaulding  v.  Mayltall,  27  Id.  377;  Beeler 
V.  Cardwell,  29  Id.  72;  Kinr/a  Admr.  v.  St.  Louis  Qas  LiglU  Co.,  34  Id.  34; 
Harris  v.  Turner,  46  Id.  438;"  DUvooHh  v.  Fee,  52  Mo.  130,  133. 

The  possession  must  be  actual:  Mann  v.  Brady,  67  Id.  95;  Thompson  v. 
Soonherger,  59  Id.  326;  Neely  v.  ButUr,  10  B.  Mon.  48;  Russeli  v.  Desphus^ 
29  AlSh  308»  as  contradistinguished  from  a  constructive  or  scrambling  posses- 
sion: Conroy  v.  Duane,  45  CaL  597;  VoU  v.  Butltr,  49  Id.  75,  and  it  must  be 
VomaJUU^  and  not  a  sham:    DeOrato  v.  Prior,  60  Mo.  56.     A  temporary  ab- 
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scnce,  however,  does  not  deprive  the  possessor  of  his  right:  De  Graw  v.  Prior, 
63  Id.  316.  But  if  one  abandons  real  property,  he  can  not  complain  that  an 
entry  was  forcible.  For  example,  in  Laird  v.  Waierford,  60  CaL  315.  One 
who  had  peaceably  entered  upon  a  mining  claim  which  had  been  worked  for 
prospecting  purposes  by  another,  but  on  which  said  other  had  not  worked  for 
several  months,  and  which  he  had  not  occupied  for  the  same  length  of  time, 
is  not  guilty  of  a  forcible  entry.  The  land  was  public  land.  Prior  to  defend- 
ant's entry  plaintiffs  had  not  marked  off  or  designated  by  boundaries,  the 
ground  claimed  by  them.  And  in  Davis  v.  Woodvsardf  19  Minn.  174,  a  man 
who  had  deserted  bis  wife,  who  remained  living  upon  the  premises,  was  aaid 
to  have  sufficient  possession  to  maintain  the  action. 

As  a  single  instance,  illustrating  the  extent  to  which  this  doctrine  of  pos- 
session as  against  the  rightful  owner  is  carried,  we  refer  to  the  facts  in  one 
decision:  The  plaintiff  went  into  a  field  near  his  cabin,  and,  without  leave, 
plowed  and  planted  about  eight  acres  in  com  and  potatoes.  He  had  no  ri^ht 
thus  to  enter,  and  the  defendant  who  had  the  right  of  possession  forcibly  dis- 
possessed him.  These  facts  were  pronounced  insufficient  to  warrant  the  forcible 
dispossession  The  defendant  should  have  resorted  to  the  means  provided  by 
law:  Harris  v.  Turner ,  46  Mo.  438. 

To  render  a  possession  actual  it  is  not  necessary  that  there  should  be  fencea 
or  inclosures  of  any  kind  erected:  Goodridi  v.  Van  LandigJiam,  46  CaL  601. 
The  possession  of  uncultivated  and  unimproved  land,  to  support  an  action 
for  forcible  entry  and  detainer,  does  not  require  that  the  owner  should  always 
be  on  the  land,  either  by  himself  or  his  agent.  If  an  entry  is  made  with  the 
intention  of  retaining  the  permanent  possession,  and  clearini^  and  improving 
the  land,  and  fitting  it  for  cultivation,  it  may  be  sufficient,  and  authorise  the 
inference  that  the  possession  was  actual:  Bradley  v.  Wetd,  60  Mo.  59.  In 
this  case  the  plaintiff  entered  upon  the  land  for  the  purpose  of  coltivation  and 
improvement;  that  he  traced  out  the  boundaries,  and  threw  np  monnds  at 
the  comers  of  a  part  of  it,  and  when  the  defendant  came  upon  the  land,  he 
ordered  him  off,  saying  it  was  his. 

It  is  immaterial  in  what  capacity  the  plaintiff  was  in  possession,  whether 
as  owner,  agent,  tenant,  or  a  mere  trespasser:  EmsUy  v.  Bennett,  37  Iowa,  15. 
A  tenant  at  will,  if  forcibly  dispossessed,  may  maintain  the  action:  Jone^ 
y.  SJtay,  50  Cal.  508.  As  against  one  who  endeavors  forcibly  to  assert  a  right 
to  the  possession  of  land,  it  is  the  uniform  rule  to  allow  the  action  against 
him,  although  the  actual  occupant  has  no  title  to  the  land  nor  right  to  the 
possession  thereof.  But  where  the  possession  is  obtained  in  a  peaceable  man- 
ner, a  different  rule  has  been  applied.  Says  Judge  Folger,  delivering  the 
opinion  of  the  court,  in  Wood  v.  Phillips,  43  N.  Y.  152,  158:  "Now,  we  have 
already  stated  that  the  entry  of  the  plaintiff  was  in  the  eye  of  the  law  an 
orderly  one.  Those  authorities,  then,  which  hold  that  proceedings  for  forci- 
ble entry  and  detainer  will  lie  against  one,  though  he  be  the  legal  owner, 
come  short  of  upholding  the  position  that  the  plaintiff,  being  the  l^gal  owner, 
and  having  the  right  of  possession,  had  not  the  right  by  her  own  act  to  ac- 
quire possession  in  an  orderly  and  peaceable  way."  And  asserting  the  sams 
prinsiple  is  Tucker  v.  Phillips,  2  Met.  (Ky.)  416. 
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Lambert  i;.  Sandfobd. 

[2  Blacxtobd,  137.] 

A  NoLUB  Pbosequi  to  the  whole  declaration  is  not,  like  a  retraxUf  a  bar  to  a 

fntnre  action  for  the  same  cause. 
A5  Attornet  at  Law  has  no  Authority  to  enter  a  retraxit,  that  being  a 

perpetual  bar. 
A  Judgment  will  not  be  Reversed  because  a  motion  for  a  new  trial, 

made  on  tho  ground  that  the  verdict  was  against  evidence,  unless  it  is 

dear  that  the  verdict  was  not  warranted  by  the  evidence. 
OiviNO  Time  tc  the  Drawer. — If  a  payee  of  a  bill  of  exchange,  accepted 

for  the  drawer's  accommodation,  give  time  to  the  drawer  without  the 

acceptor's  knowledge,  the  latter  is  not  thereby  discharged,  though  the 

payee  knows  all  the  facts. 

Ebbob  to  the  circuit  coart.    The  opinion  states  the  case. 
Judah  and  Dewey,  for  the  plaintiff. 
Tabbs^  contra. 

Blaoxfobd,  J.  Sandfordy  as  the  indorsee  of  Boudinot, 
brought  this  action  of  assumpsit  against  Lambert,  as  the  ac- 
ceptor of  a  bill  of  exchange,  drawn  by  Hamilton  in  favor  of 
Boadinot,  cashier.  The  defendant,  Lambert,  pleaded  first 
non-assumpsit;  on  which  issue  was  joined.  He  pleaded,  sec- 
ondly, that  the  bill  became  the  property  of  the  Bank  of  Yin- 
cenues  by  the  blank  indorsemeut  of  Boudinot,  cashier,  and  his 
delivery  thereof  to  the  bank;  that  the  bank,  owners  of  the  bill» 
Bued  the  defendant,  Lambert,  thereon;  and  after  service  of  the 
writ,  and  after  the  defendant  had  pleaded,  the  parties  appeared 
by  their  attorneys,  and  the  plaintiffs  would  not  further  prose- 
cute their  suit,  therefore  it  was  considered  that  the  plaintiffs 
should  take  nothing  by  their  writ,  but  be  in  mercy,  etc.,  and 
that  the  defendant  should  go  thereof  without  day.  To  this 
plea  there  was  a  general  demurrer,  and  judgment  for  the 
plaintiff.  The  defendant  pleaded,  thirdly,  that  on  the  first  of 
Joly,  1822,  the  charter  of  the  Bank  of  Yincennes  became  for- 
feited, and  its  franchises  were  seized  by  the  state;  and  that  at 
the  time  of  the  forfeiture  and  seizure  the  bill  belonged  to  the 
bank.  To  this  plea  the  plaintiff  replied  that  at  the  time  of 
the  seizure  the  property  of  the  bill  was  not  in  the  bank.  On 
this  replication  issue  was  joined. 

On  the  trial  of  the  issue  the  defendant  offered  to  prove  that 
he  accepted  the  bill  for  the  accommodation  of  the  drawer,  which 
was  known  at  the  bank  when  the  bill  was  discounted;  that  after 
the  bill  became  due,  the  bank  stopped  the  drawer  at  Yincennes 
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on  bis  way  down  the  river,  in  May,  1821,  in  consequence  of  the 
non-payment  of  the  bill,  and  then  agreed  to  give  bim  three 
months  for  payment  from  the  time  tl  e  bill  became  due,  on  his 
paying  the  discount;  that  the  discount  was  paid,  and  the  credit 
given  without  the  knowledge  of  the  defendant;  and  that  the 
drawer  was,  at  the  time  of  this  arrangement,  able  to  pay.  This 
testimony  was  objected  to  and  the  objection  sustained. 

At  the  trial  it  was  admitted  that  the  franchises  of  the  bank 
were  seized  on  the  first  of  July,  1822.  The  plaintiff  proved  the 
signatures  of  the  acceptor,  indorser,  and  drawer.  He  proved 
that  on  the  eighth  of  February,  1822,  Hart,  as  attorney  of 
Sandford,  the  plaintiff,  gave  notice  to  the  defendant  that  the 
bank  had  assigned  the  bill  to  Sandford.  He  proved  that  Tabbs, 
as  attorney  of  the  bank,  in  the  fall  of  1821,  or  winter  of  1822, 
had  filed  a  declaration  against  Lambert  on  the  bill;  that  the 
bill,  when  delivered  to  him,  belonged  to  the  bank;  that  shortly 
after  the  commencement  of  the  suit  for  the  bank,  it  was  con- 
ducted by  him  and  Hart,  under  the  impression  that  the  property 
was  in  Sandford;  that  from  the  spring  or  winter  of  1822,  he 
considered  the  bill  as  the  property  and  under  the  control  of 
Sandford;  that  the  bill  was  always  in  Tabbs'  possession  from  its 
delivery  to  him  until  it  was  filed  in  the  papers  of  the  suit;  that 
Sandford  never  had  actual  possession  of  the  bill;  that  Tabbs 
Ihad  ODly  been  attorney  for  Sandford  as  to  this  bill,  since 
Hart's  death,  in  December,  1822;  that  the  indorsement  on  the 
bill,  "Pay  to  Isaao  Sandford  or  his  order,"  was  made  at  the 
April  term,  1825;  that  Tabbs'  receipt  to  the  bank  for  collec- 
tion had  been  returned  to  him;  and  that  the  suit  of  the  bank 
against  the  defendant  was  dismissed  at  the  October  term,  1824« 

This  was  all  the  evidence  in  the  cause.  The  juiy  gave  a  ver- 
dict for  the  plaintiff  for  one  thousand  and  twenty  dollars  in 
•damages;  a  motion  for  a  new  trial  was  made  and  overruled, 
and  judgment  rendered  according  to  the  verdict. 

The  plaintiff  in  error  relies  upon  three  grounds  for  the  re- 
versal of  the  judgment:  1.  That  the  second  plea  was  a  good 
bar,  and  the  demurrrer  to  it  should  not  have  been  sus- 
tained; 2.  That  the  court  should  have  granted  a  new  trial,  the 
plaintiff  below  having  failed  to  prove  any  property  in  the  bill;  3. 
That  the  evidence  offered  as  to  the  discharge  of  the  defendant, 
on  account  of  time  given  to  the  drawer,  should  have  been  ad- 
mitted. 

As  to  the  first  objection,  assuming  that  the  suit  of  the  bank 
was  disposed  of  by  a  nolle  prosequi^  which  is  the  most  that 
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the  plaintiff  in  error  contends  for,  vre  think  the  law  is  against 
him.  It  has  been  held  that  a  nolle  prosequi  can  not  be  dis- 
tingoisbed  in  reason  from  a  discontinuance,  for  in  either  the 
party  may  afterwards  commence  another  action  for  the  same 
cause:  Cooper  v.  Tiffin^  ST.  B.  511.  And  in  a  late  valuable  book 
on  practice,  one  of  the  grounds  on  which  a  nolle  prosequi  to  the 
whole  declaration  is  distinguished  from  a  retraxit  is,  that  the 
former  is  not  a  bar  to  a  future  action  for  the  same  cause :  2  Arch. 
Prac.  250.  Besides,  the  plea  states  this  disposition  of  the  cause 
to  have  been  made  by  the  attorney,  who  had  no  authority  to 
enter  a  retraxit,  because  that  is  a  perpetual  bar:  Kellogg  v. 
GUberl,  10  Johns.  220  [6  Am.  Dec.  335].  If  a  nolle  prosequi, 
therefore,  when  made  in  person  were  a  b&r  to  another  suit,  it 
would  not  be  so  in  this  case,  the  entry  here  being  by  attorney. 

The  second  objection  is  not  more  substantial  than  the  first. 
It  is  true  that  the  evidence  is  not  clear  as  to  whether  the  prop- 
erty of  the  bill  was  in  Sandford  or  in  the  bank,  at  the  time  the 
franchises  of  the  corporation  were  seized.  The  indorsement  of 
Bondinot,  the  payee,  was  in  blank.  The  gentleman  who  had 
the  bill,  and  was  attorney  for  the  bank,  considered  it  for  a  con- 
siderable time  before  the  seizure  as  the  property  of  Sandford 
and  under  his  control.  His  reasons  for  so  consideriug  it  are 
not  stated.  If  the  defendant  below  supposed  them  insufficient, 
he  should  have  inquired  what  they  were.  The  jury  to  whom  the 
question  was  submitted,  after  hearing  a  variety  of  testimony, 
have  determined  it  in  favor  of  the  plaintiff  below,  and  the  court 
in  which  it  was  tried  has  refused  to  disturb  the  verdict.  Con- 
sidering the  point,  as  we  do,  a  doubtful  one,  it  becomes  us,  as 
an  appellate  court,  to  let  it  rest  where  it  is. 

The  third  objection  is  one  of  more  difficulty.  A  bill  is  ac- 
cepted for  the  drawer's  accommodation,  and  a  bank,  not  know* 
ing  that,  discounts  it  for  the  drawer.  The  bill  becomes  due, 
and  the  bank  gives  the  drawer  an  additional  credit,  without  the 
knowledge  of  the  acceptor.  The  question  is.  Does  this  in- 
dulgence to  the  drawer  discharge  the  acceptor  as  to  a  holder 
who  received  the  bill  after  it  became  due  ?  The  plaintiff  in 
error  contends,  that  the  acceptor  here  is  only  a  surety,  and  re- 
fers to  a  case  in  Hardress,  485.  Should  that  case  be  thought 
to  bear  upon  this,  it  is  answered  by  Baborg  v.  Peyton,  2  Wheat. 
385,  which  expressly  overrules  it.  Indeed,  without  going 
further,  this  latter  decision  settles  the  point  that  the  acceptor, 
whether  for  the  drawer's  accommodation  or  not,  is  a  principal, 
and  not  a  surety,  as  to  the  payee.    The  court  says  that,  ''prima 
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facie,  every  acceptance  affords  a  presumption  of  funds  of  the 
drawer  in  the  hands  of  the  acceptor,  and  is  of  itself  an  express 
appropriation  of  those  funds  for  the  use  of  the  holder.  The 
case  may,  indeed,  be  otherwise,  and  then  the  acceptor,  in  fact, 
pays  the  debt  for  the  drawer,  but  as  between  himself  and  the 
payee  it  is  not  a  collateral,  but  au  original  and  direct  under- 
taking. The  payee  accepts  the  acceptor  as  his  debtof,  and  he 
can  not  resort  to  the  drawer  but  upon  a  failure  of  due  payment 
of  the  bill."  In  the  case  before  us,  the  bank  lent  the  money  to 
Hamilton  upon  the  security  of  this  bill;  that  Lambert  should 
be  the  acceptor,  and,  therefore,  liable  as  the  principal,  was  the 
consideration  of  the  loan.  Had  it  been  otherwise,  it  is  fair  to 
presume  that  Hamilton  would  have  been  the  acceptor.  The 
bank's  knowledge  that  the  acceptance  was  for  the  drawer's  ac- 
commodation is  not  considered  material;  for  it  was  not,  in  our 
opinion,  essential  to  the  validity  of  the  bill,  or  to  its  legal  effect, 
according  to  its  face,  as  respected  the  payee,  that  the  acceptor 
should  be  benefited  by  the  consideration.  In  this  view  of  the 
subject,  the  time  given  to  Hamilton  can  not  affect  the  responsi- 
bility of  Lambert,  the  principal  in  the  contract.  He  was  liable 
to  a  suit  on  his  acceptance  at  any  time  after  the  bill  became  due, 
and  could  derive  no  benefit,  not  even  of  delay,  from  the  bank's 
arrangement  with  the  drawer  for  time.  Neither  could  the  in- 
dulgence to  the  drawer  operate  to  the  injuxy  of  the  acceptor; 
for  if,  before  the  expiration  of  the  time  given,  Lambert  had  been 
compelled  to  pay,  his  remedy  over  against  Hamilton,  he  would 
not  have  been  retarded  by  the  arrangement  between  the  latter 
and  the  bank,  with  which  Lambert  had  no  concern,  and  by 
which  he  could  not  be  bound.  As  to  this  third  ground  relied 
on  by  the  plaintiff  in  error,  his  strong  authority  is  Laxlon  v. 
Peak,  2  Campb.  N.  P.  185.  That  case,  however,  is  contradicted 
by  the  subsequent  one  of  Fentam  v.  Pocock,  5  Taun.  192,  cited  by 
the  defendant  in  eiTor.  The  latter  is  in  accordance  with  oar 
ideas  of  the  law. 

By  CoTTBT.    Judgment  is  affirmed,  with  one  per  cent,  damages 
and  costs. 


Cutler  v.  Cox. 

[2  Blacxvobd,  178.] 

A  Plea  of  Former  Recoverv  is  good  in  bar,  if  it  contains  sufficient  matter 
to  show  that  the  causes  of  action  in  the  two  suits  were  the  same,  and 
that  the  merits  were  determined  in  the  first  case. 
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A  Flea  of  Former  Kecotert  to  an  action  on  the  case  founded  on  a  tort. 

can  not  bo  objectcil  to  merely  because  the  first  action  was  covenant,  the 

causes  of  action  being  the  same. 
Lv  Covenant  for  the  Breach  of  a  Ck)NTRACT,  accompanied  with  fraud, 

the  fraud  may  be  averred  in  the  decoration,  and  may  be  made  the  sub- 
ject of  inquiry  in  the  action. 
Ill  Case  for  Fr.\17D  for  the  breach  of  a  contract,  the  gist  of  the  action  is 

the  fniud  committed  at  the  time  of  the  breach. 
If  a  Plea  of  Former  IIecovery  aver  the  causes  of  action  to  be  the  same, 

and  the  record  do  not  show  them  to  be  different,  the  averment  on  de« 

mnrrer  to  the  plea  must  be  taken  as  true. 
If  IK  A  Former  Action  of  Covenant  for  the  same  cause,  now  made  the 

subject  of  an  action  for  a  tort,  accord  and  satisfaction  be  pleaded,  and 

issne  be  joined  on  a  replication,  and  the  defendant  recover  judgment,  it 

is  a  good  plea  in  bar  to  the  present  action. 
Wherx  One  of  Two  Pleas  to  the  whole  cause  of  action  bo  adjudged  good 

on  demurrer,  the  other  need  not  be  considered. 

Erbob  to  the  circuit  court.     The  opinion  states  the  case. 
HetUer,  Sweeiser  and  Gregg,  for  the  plaintiff. 
Whilcovnb  and  Fleicher,  contra, 

Blagktobd,  J.  This  was  an  action  on  the  case  founded  on 
tort.  The  declaration  contains  four  counts.  The  first  three 
state  that  the  parties  entered  into  an  agreement,  under  seal,  by 
which  the  defendant  became  bound  to  build  for  the  plaintiff  a 
good  and  sufficient  New  Orleans  boat,  for  a  certain  and  fair 
price;  that  the  boat  was  built  and  delivered,  and  the  price  paid; 
and  at  the  time  of  delivery  there  were  defects  in  the  boat,  which 
were  under  the  water  and  not  discoverable;  that  on  taking  the 
boat  about  three  miles  from  the  place  of  delivery  it  sank  in  con- 
sequence of  those  defects.  The  first  two  counts  aver  that  the 
defects  were  known  to  the  defendant;  and  the  third  contains  an 
express  warranty.  The  fourth  count  states  that  the  plaintiff 
bargained  with  the  defendant  to  buy  of  him  a  New  Orleans  boat 
for  a  certain  price;  that  the  price  was  accordingly  paid,  and  the 
boat  delivered  as  a  good  and  sufficient  New  Orleans  boat;  the 
averments  in  this  fourth  count  as  to  the  defects,  the  defendant's 
knowledge,  and  the  loss  of  the  boat,  are  similar  to  those  in  the 
first  two  counts.  All  the  counts  allege  special  damage  to  a 
large  amount,  occasioned  by  the  loss  of  the  boat. 

There  are  two  special  pleas  in  bar.  The  first  is  substantially 
as  follows:  that  the  plaintiff  had  previously  impleaded  the  de- 
fendant, in  a  plea  of  covenant,  to  recover  damages  for  the  non- 
performance of  the  agreements  in  the  several  counts  of  the  pre- 
sent declaration  mentioned ;  that  the  defendant  pleaded  an  accord 
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and  satisfactioD,  on  wbick  issue  was  joined;  that  the  parties 
produced  their  evidence  on  the  trial  of  that  issue;  and  that  the 
verdict  and  judgment  were  in  favor  of  the  defendant,  and  were 
still  in  force.  The  plea  also  avers,  that  the  New  Orleans  boat, 
mentioned  in  the  action  of  covenant,  is  the  same  with  that  in 
this  suit  mentioned;  and  that  the  sealed  agreement,  set  forth  in 
the  action  of  covenant,  and  the  agreements,  breaches,  and  of- 
fenses in  the  present  declaration  mentioned,  are  the  same  identi- 
ca]  agreements  and  breaches,  and  not  other  different  agreements, 
offenses  or  breaches.  There  was  a  general  demurrer  to  this 
plea,  and  judgment  for  the  defendant. 

As  to  form,  this  plea  is  very  defective;  but  with  that  objection 
vce  have  nothing  to  do  on  a  general  demurrer.  If  it  contains 
sufficient  matter  to  show  that  the  causes  of  action  in  the  two 
suits  were  the  same,  and  that  the  merits  were  determined  in  the 
first  case,  the  plea  is  a  good  bar. 

The  first  inquiry  then  is,  Were  the  causes  of  action  the  same  ? 
All  the  counts  in  the  present  action,  it  is  true,  are  founded  in 
tort;  but,  at  the  same  time,  they  all  set  out  a  contract,  and 
show  that  this  action  is  brought  for  a  deceit  in  the  performance 
of  that  contract.  The  first  three  counts  explicitly  state  the  con- 
tract to  be  under  seal;  the  fourth  is  silent  as  to  the  seal,  but 
the  plea  avers  the  agreement  here  stated  to  be  the  same  sealed 
agreement  mentioned  in  the  other  counts,  and  the  demurrer 
admits  it  to  be  so.  The  counts,  also,  all  show  that  the  contract 
was  for  the  delivery  of  an  Orleans  boat,  and  that  the  injury 
complained  of  consisted  in  the  boat's  not  being  as  good  as  the 
plaintiff  had  a  right  to  expect  It  is  consequently  plain  that 
these  causes  of  complaint,  here  set  out  in  this  action  on  the  case, 
are  the  legitimate  foundation  of  an  action  of  covenant;  being 
the  breaches  of  a  contract  under  seal.  Fraud,  to  be  sure,  is 
alleged  in  these  breaches,  but  that  circumstance  tends  to 
strengthen  the  idea  of  a  violation  of  the  contract.  This  fraud 
in  the  breaches  shows,  perhaps,  that  an  action  on  the  case  for 
the  deceit  might  have  been  supported;  but  it  does  not  furnish 
the  shadow  of  a  reason  against  the  propriety  of  an  action  of 
covenant,  for  the  fraudulent  breach  of  contract.  That  there 
should  be  two  different  forms  of  action,  for  a  redress  of  the  in- 
jury here  complained  of,  is  nothing  extraordinary.  Similar 
occurrences  are  not  unfrequent.  For  example,  if  in  the  sale  of 
goods  there  be  an  express  warranty  as  to  their  quality,  assump- 
sit lies  for  the  breach  of  contract,  not  under  seal,  or  case  lies 
for  the  commission  of  the  tort.     So,  if  an  injury  be  occasioned 
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by  the  negligence  of  an  attorney,  by  that  of  a  coacb  proprietor, 
etc.,  you  may  briiig  assumpsit  on  the  undertaking,  or  case  upon 
the  duty.  Other  instances  might  easily  be  given.  The  oircum- 
stance,  then,  tliat  the  former  was  an  action  of  covenant,  i:^  no 
evidence  that  the  same  injuries  may  not  have  been  redressed  by 
it,  for  which  this  action  on  the  case  is  brought. 

The  plaintiff  contends  that  to  the  plea  in  the  former  suit,  he 
could  not  reply  the  fraud  set  out  in  the  present  one.  Whether 
he  could  or  not,  we  shall  not  stop  to  inquire.  The  fraud  in 
the  breach  of  contract  for  which  this  action  on  the  case  is 
brought,  was  a  proper  subject  of  inquiry  in  the  action  of  cov- 
enant. The  plaintiff  was  bound,  when  he  resorted  to  the  action 
of  covenant,  to  adopt  the  measures  best  calculated  to  secure  an 
examination  in  that  suit,  not  only  of  the  breach  of  contract,  but 
of  the  fraud  connected  with  it.  His  declaration  was  the  ap- 
propriate place  for  any  special  averment  of  the  fraud,  like  that 
he  speaks  of,  which  might  be  deemed  essential  to  a  full  investi- 
gation of  the  subject.  If  the  fraud  was  not  averred,  nor  in- 
vestigated in  the  first  suit,  the  plaintiff  should  have  shown  it; 
and  then  it  would  have  been  proper  to  examine  whether  that 
could  make  any  difference.  No  such  thing,  however,  is  shown. 
On  the  oontraiy,  as  the  breach  and  offenses  in  the  second  action 
complained  of  are  averred  by  the  plea  to  be  identically  the  same 
with  those  complained  of  in  the  first  action;  and  as  this  fact  is 
not  only  anoontradicted  by  the  record,  but  admitted  by  the  de- 
murrer to  the  plea,  we  are  bound  to  presume  that  all  the  fraud 
alleged  in  the  present  action  on  the  case  was  included  in  the 
former  action  of  covenant. 

The  plaintiff  further  contends  that  in  the  action  of  covenant, 
the  Bttbeeqnent  damages  could  not  have  been  known;  and  that 
therefore,  for  those,  at  least,  this  action  will  lie.  This  position 
is  as  untenable  as  the  other.  The  gist  of  the  action  on  the 
ease  is  the  fraud  committed  at  the  time  of  the  breach  of  con- 
tract in  the  delivery  of  the  boat.  If  the  plaintiff  can  not  main- 
tain his  action  for  that  fraud  committed  at  that  time,  no 
subsequent  damages  will  enable  him  to  maintain  it,  because 
iboee  damages  can  not,  of  themselves,  constitute  a  cause  of 
action.  This  principle  is  established  by  a  very  early  case.  A 
man  brought  an  action  of  assault  and  battery  for  beating  his 
head  npon  the  ground,  and  recovered.  Afterwards  a  piece  of 
his  skull  came  out  in  consequence  of  the  same  battery,  and  he 
sued  again.  The  former  recovery,  however,  was  held  to  be  a 
bar  to  the  subsequent  suit:   Felier  v.  Beale,  Salk.  11.     That 
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ilecision  is  referred  to  with  approbation  by  Justice  Holrojcl,  in 
the  late  case  of  Howell  v.  Young,  5  Barn.  &  Cress.  259.  The  sub- 
sequent damages,  therefore,  not  constituting  a  ground  of  action, 
furnish  uo  reason  for  supposing  the  cause  of  the  present  suit  to 
be  different  from  that  of  the  former  one. 

From  the  view  which  we  have  now  taken  of  this  case,  the 
record  does  not  appear  to  show  any  difference  in  these  causes 
of  action.  To  establish  the  difference,  the  plaintiff  relies  on 
the  facts  that  tbe  first  suit  is  covenant,  and  the  second  case; 
that  the  gist  of  the  one  is  contract,  and  of  the  other  fraud;  and 
that  damages  covered  by  the  last  suit  have  accrued  since  the 
termination  of  the  first.  These  circumstances  have  been  exam- 
ined, and  we  find  them  all  to  be  perfectly,  consistent  with  the 
idea  that  the  causes  of  the  two  suits  are  substantially  the  same. 
The  record,  therefore,  showing  no  difference  in  the  causes  of 
these  actions,  and  the  plea  averring  them  to  be  the  same,  the 
plaintiff,  in  making  the  objection,  should  have  denied  by  a  spe- 
cial replication  that  they  were  the  same,  and  have  thus  sub- 
mitted the  question  to  the  determination  of  a  jury.  Instead  of 
doing  so,  however,  he  demurred  to  the  plea,  and  thus  trusted 
the  fate  of  his  objection  to  the  face  of  the  pleadings.  That 
being  the  case,  and  the  record  not  showing  the  causes  of  action 
to  be  different,  they  must  be  considered  to  be  the  same. 

The  second  inquiry  is.  Were  the  merits  of  the  cause  tried  in 
the  action  of  covenant  ?  The  plea  was  accord  and  satisfaction. 
The  plaintiff  contends  that,  as  his  action  was  founded  on  a 
deed,  this  plea  was  no  bar.  He  did  not,  however,  trust  to  a 
demurrer;  and  if  he  had  so  trusted  he  would  have  failed.  The 
objection  is  not  tenable.  The  action  of  covenant  was  for  a 
wrong  in  the  furnishing  of  a  boat,  and  the  object  was  to  recover 
damages  for  that  wrong.  But  if  the  plaintiff  had  already  re- 
ceived a  satisfaction  for  the  injuiy  complained  of,  his  right  of 
action  was  gone,  and  the  defendant  could  certainly  plead  the 
satisfaction  in  bar.  This  is  the  decision  in  Blake^s  case,  6  Coke, 
44.  The  plaintiff,  in  answer  to  the  plea,  had  a  right  to  show 
that  it  was  not  a  true  one,  or  that  the  satisfaction  was  not  a 
legal  one.  Ho  chose  to  rest  his  case  on  the  former  ground,  and 
accordingly  replied  to  the  plea  by  denying  the  accord  and  satis- 
faction. Issue  was  joined  upon  that  replication,  both  par^i'^<« 
produced  their  evidence  at  tbe  trial,  and  a  verdict  and  judgmeiiii 
were  rendered  for  the  defendant.  This  settled  the  merits  of 
the  action  of  covenant,  a  competent  tribunal  having  determined 
that  for  the  injuries  there  complained  of  the  plaintiff  had  re- 
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ceived  a  full  compeDsation.  It  settles,  also,  the  present  action 
on  the  case,  because  the  substantial  causes  of  the  two  actions 
being  the  same,  as  has  been  already  shown,  the  decision  which 
put  an  end  to  the  one  must,  of  course,  be  a  bar  to  the  other. 
Ifemo  bis  vexari  pro  eadem  causa,  is  one  of  the  first  maxims  of 
the  law. 

The  plea,  therefore,  in  this  cause,  of  a  former  recovery,  is  a 
sufficient  bar.  There  is  another  special  plea,  but  it  is  unneces- 
saiy  to  examine  it.  One  plea  to  the  action  being  adjudged 
good  on  demurrer,  the  plaintiff  can  proceed  no  further. 

By  Court.     The  judgment  is  affirmed  with  costs. 

lUs  AiMruniCATA  as  an  Estoppel.  —See  Siandish  ▼.  Parker,  13  Am.  Deo. 
3d3,  and  Dote;  BeUs  v.  Starr,  Id.  94,  and  note;  Burt  v.  Stembttrgh,  15  Id. 
402,  and  note. 


Whalen  v.  Layman. 

[3  BLACKFOBDk  IM.] 

Ill  AK  Action  wosl  a  Breach  of  Promise  of  Marriage,  evidence  of  8edQ<v 
tion  IB  admissible. 

Ebbob  to  the  circuit  court.  Sarah  Layman  brought  an  action 
of  assumpsit  against  Thomas  Whalen  for  a  breach  of  promise 
of  marriage.  Plea,  the  general  issue.  Verdict  and  judgment 
for  the  plaintiff. 

Stoeetser,  for  the  plaintiff. 

Wick  and  Herod,  contra. 

SooTT,  J.  In  an  action  for  a  breach  of  promise  of  marriage, 
the  plaintiff  offered  proof  of  seduction.  The  defendant  ob- 
jected, but  the  court  overruled  the  objection,  and  permitted  the 
evidence  to  go  to  the  jury,  and  there  was  a  verdict  for  the 
plaintiff  below  for  one  hundred  dollars.  The  admission  of  evi< 
dence  of  seduction  is  complained  of  by  the  plaintiff  in  error, 
and  this  is  the  only  point  in  the  case.  There  is  no  error  here. 
The  evidence  was  proper  for  the  consideration  of  the  jury,  and 
the  court  acted  correctly  in  admitting  it:  2  Stark.  Ev.  942,  n.  1: 
Paul  V.  Franer,  3  Mass.  73  [3  Am.  Dec.  95];  Boynlon  v.  Kellogg, 
Id.  189  [3  Am.  Dec.  122].  The  contrary  was  decided  in  the 
case  of  Burks  v.  Shain,  2  Bibb,  341  [5  Am.  Dec.  616];  but  that 
case  is  not  supported  by  any  other  decision  within  our  knowl- 
edge. 

By  CouBT.  The  judgment  is  affirmed,  with  five  per  cent, 
damages,  and  costs. 
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Jackson  v.  Cullum. 

P  BliikOKTOBD,  228.] 

Ths  Bsst  Evidencb  of  which  the  nature  of  the  case  is  capable  moat  be 

given. 
Tkb  Contsntb  of  Lost  Instbukbnts  or  recordB  may  be  proved  by  parol 

Ebbor  to  circuit  court  Ejectment  Plea,  not  guilty.  Ver- 
dict and  judgment  for  the  plaintiff. 

Caswell  and  Starr,  for  the  plaintiff. 

Dunn,  Lane  and  Stevens,  contra. 

SooTT,  J.  On  the  trial  of  this  cause  in  the  circuit,  after  the 
plaiutiff  had  proved  a  legal  title  in  himself,  the  defendant  of- 
fered parol  evidence  of  an  outstanding  title,  founded  on  a 
judgment,  an  execution,  a  levy,  sale,  sheriff's  deed,  and  a  re- 
turn of  execution,  all  destroyed  by  fire.  This  evidence  was  ob- 
jected to  by  the  plaintiff;  but  the  objection  was  overruled,  and 
the  evidence  was  permitted  to  go  to  the  jury;  and  this  is  the 
only  error  complained  of. 

On  the  subject  of  evidence  the  general  rule  is  that  the  best 
attainable  evidence  shall  be  adduced  to  prove  every  disputed 
fact.  The  effect  of  this  rule  is,  that  when,  from  the  nature  of 
the  transaction,  superior  evidence  may  be  presumed  to  be  within 
the  power  of  the  party,  that  which  is  inferior  will  be  excluded. 
But  when  it  is  manifest  that  evidence  of  a  higher  degree  is  not 
within  the  power  of  the  party,  that  of  a  lower  degree  will  be 
received;  and  the  general  rule  never  excludes  the  best  evidence 
which  can  then  be  produced:  1  Stark.  Ev.  391.  In  conformity 
with  this  rule,  it  has  been  held  that  if  a  recovery  in  ancient 
demesne  be  lost,  and  the  roll  cannot  be  found,  parol  evidence 
may  be  resorted  to:  1  Stark.  Ev.  159.  In  the  case  of  HUls  v. 
Colvin,  14  Johus.  182,  parol  proof  of  a  matter  of  record  was  ex- 
cluded, on  the  ground  that  there  was  better  evidence  then  within 
the  power  of  the  party.  The  case  of  Jackson  v.  Frier,  16  Johns. 
193,  was  decided  on  the  ground  that  due  diligence  had  not  been 
used  in  searching  for  the  deed  alleged  to  be  lost.  In  lx>th  these 
cases  it  is  stated  that,  on  proof  being  made  that  better  evidence 
was  unattaiDablf^,  parol  testimony  would  have  been  admitted. 
In  the  case  of  UamiUon's  lessee  v.  Swearingen,  Add.  48,^  parol 
evidence  was  offered  to  supply  the  place  of  a  lost  deed,  but  the 
court  refused  to  receive  it.  It  is  there  said  that  in  some  cases 
such  testimony  must  he  received  from  necessity,  but  it  is  of  so 

1.  JIamiUon  ▼.  Van  Sweahngm,  AddlB.  (Pa.)  4B. 
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daDgerous  a  nature  tbat  necessity  alone  can  justify  its  admis* 
mon.  The  evidence  in  that  case  was  offered  by  the  plaintiff, 
who  might  have  taken  steps  before  he  commenced  his  suit  to 
lesiore  his  title.  The  situation  of  a  defendant  is  not  so  favor* 
able.  It  might  not  be  in  his  power,  after  suit  brought  and  be- 
fore the  trial,  to  have  the  title  restored  on  which  he  rested  his 
defense;  and  were  this  even  practicable,  such  a  proceeding 
might  be  dependent  on  the  will  of  some  other  person,  under 
whose  title  he  found  it  necessary  to  protect  himself.  Without 
resting,  however,  on  the  distinction  between  the  situation  of 
a  plaintiff  and  a  defendant,  we  think  the  case  of  HamtUon's 
knee  v.  Van  Swearingen  more  than  balanced  by  the  doctrine 
clearly  laid  down  in  other  cases,  where  the  principles  are  founded 
on  better  reason,  and  tend  more  to  the  furtherance  of  justice. 

In  the  case  under  consideration  no  doubt  is  suggested,  and  it 
IB  believed  none  exists,  of  the  loss  of  the  papers  proposed  to  be 
supplied  by  oral  proof;  and  if  there  can  be  any  case  in  which 
parol  evidence  would  be  admitted  to  supply  the  loss  of  a  deed 
or  record,  we  can  not  easily  conceive  of  one  in  which  necessity 
would  more  strongly  urge  such  a  measure.  We  are,  therefore, 
of  opinion  that  the  circuit  court  was  correct  in  suffering  the  de- 
fendant's evidence  to  go  to  the  jury. 

By  OouBT.    The  judgment  is  affirmed,  with  oosts. 


Rat  t;.  Rob. 

P  BlAGKrORD,  208.] 

PkKDKiiOT  ov  AV  AoHON  ov  SiANDBB  does  not  render  a  sale  of  the  def end« 
aat^e  land  void  as  to  the  plaintiff,  though  the  defendant  baa  no  other 
property  to  aatiafy  the  judgment  snbeequently  recovered. 

FXHDKVCT  or  AS  AcnoN  is  constmctive  notice  of  the  matter  involved  in 
the  anitk  and  a  pnrohaaer  of  the  property  which  ia  the  immediate  object 
of  the  pendmg  action  will  be  affected  by  it,  aa  a  purchaser  with  notice, 

Ebbob  to  the  circuit  court.  Ejectment  by  Boe  on  the  demise 
of  Brown,  against  W.  Bay  and  D.  Bay.  Plea,  not  guilty. 
Verdict  ^d  judgment  for  the  plaintiffs. 

Smiihf  for  the  plaintiffs. 

McKinney,  Morris  and  Ferry,  contra. 

Scott,  J.  This  was  an  action  of  ejectment  in  the  Union 
circuit  court.  We  have  no  information  by  what  kind  of  title 
the  lands  in  controversy  were  claimed  by  either  party.     The 
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only  point  referred  Ic  our  adjudication  is  the  correctness  of  the 
charge  given  by  the  court  to  the  jury.  The  court  instructed 
the  jury  that  a  transfer  of  property,  made  by  a  defendant  dar- 
ing the  pendency  of  an  action  of  Blander  against  him,  and 
before  the  rendition  of  judgment,  is  of  itself  fraudulent,  unless 
it  be  made  in  performance  of  a  prior  contract,  or  in  payment  of 
a  precedent  bona  fide  debt;  that  all  purchasers  are  bound  to 
take  notice  of  the  pendency  of  said  suit;  and  that  if  a  purchase 
be  made  during  the  pendency  of  such  action,  whether  with  or 
without  consideration,  it  is  considered  fraudulent  in  law  as  to 
the  judgment-plaintiff,  unless  there  is  other  property  sufficient 
to  satisfy  the  judgment.  To  this  instruction  the  defendants 
except. 

On  the  broad  ground  that  fraud  vitiates  all  contracts,  a  con- 
veyance made  with  design  to  avoid  the  payment  of  a  just  debt, 
or  to  defeat  the  recover}'  of  a  pre-existing  right,  is  void  as  it 
respects  creditors;  and  the  pendency  of  a  suit  is  one  of  the 
many  badges  of  fraud  which  would  induce  a  court  of  equity  to 
set  aside  a  conveyance,  or  a  jury  to  regard  it  as  a  nullity,  in  a 
trial  at  law.  The  pendency  of  an  action  is  constructive  notice 
of  the  matter  involved  in  that  suit;  and  a  purchaser  of  the 
property  which  is  the  immediate  object  of  the  pending  action 
will  be  affected  by  it,  as  a  purchaser  with  notice.  But  a  lU 
pendens  is  not  even  constructive  notice  of  any  other  points  than 
those  which  are  in  dispute  between  the  parties  to  such  action: 
3  Atk.  392;  Newl.  on  Con.  606,  607.  So  much,  then,  of  the 
instruction  as  states  that  a  transfer  of  property,  made  during 
the  pendency  of  an  action  for  slander,  is  of  itself  fraudulent, 
whether  with  or  without  consideration;  and  that  all  persons  are 
bound  to  take  notice  of  the  pendency  of  such  action  in  the  un- 
qualified manner  there  expressed,  is  unsupported  by  author- 
ity. Not  having  the  evidence  before  us,  we  can  not  say  how 
far  these  instructions  might  tend  to  influence  the  verdict;  but 
there  is  reason  to  presume  that  the  jury  might  have  been  mis- 
led by  them. 

By  CouBT.  The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.    Cause  remanded,  etc. 


Lis  Pkndeks. — See  Kewman  v.  Chapman,  14  Am.  Deo.  7({6,  and  note. 
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Sanders'  Heibs  v.  Mobbibon's  Exeoutobs. 

[T  T.  B.  KOMBOB,  M.] 

Tbott  Ebtatb. — ^Upon  the  death  of  one  of  two  tnutees,  the  entire  trost  ee* 
tale  does  not  yeit  in  the  snryivor,  bat  a  moiety  of  the  tame  vests  in  the 
hein  or  devieeea  of  the  deoeaaed  traatee. 

Ism — Jus  AoGBUCENDX  is  destroyed  by  statute,  in  Eentacky,  intmst  es* 
tatesy  aa  well  aa  in  all  others. 

AnvAL  from  Owen  circnit.    The  opinion  stateB  the  case. 
Monroe  andEaggin,  for  appellants 
Critienden  and  Wictliffe,  contra. 

By  Court,  Mnxs,  J.  Morrison  filed  his  bill  on  an  adverse  con- 
flicting entry,  to  recover  land  against  Sanders,  who  held  the  el- 
der grant.  The  court  below  gave  him  the  relief  prayed,  and 
from  that  decree  Sanders  appealed.  Morrison  and  Sanders  have 
both  died  pending  the  appeal,  and  the  cause  has  been  revived 
in  the  name  of  their  respective  representatives. 

The  appellants  now  question  the  title  of  Morrison,  and  their 
ancestor  required  proof  of  title  in  his  answer. 

The  title  set  out  by  Morrison  is  an  entry  in  the  name  of  An- 
drew Shriver,  a  patent  to  the  late  George  Nicholas,  as  assignee 
of  Shriver,  and  the  will  of  Nicholas,  devising  the  land  in  fee  to 
said  James  Morrison  and  Joseph  H.  Daviess,  and  in  trust  for  the 
payment  of  his  debts,  and  to  be  conveyed  in  portions  to  his  wife 
and  children. 

The  appellants  except  to  the  will  as  not  approved  either  by  a 
certificate  from  a  recording  o£Sce  or  by  witnesses  to  be  the  will 
of  Nicholas.    We  waive  that  question,  as  it  may,  in  a  future 

Ax.  Dxo.  Vox.  XVIII— U 
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stage  of  the  cause,  aiise  in  another  shape,  because  we  are  of 
opinion  that  the  bill  of  Morrison,  by  his  own  showing,  admit- 
ting the  copy  of  the  will  to  be  genuine,  which  he  has  made  part 
of  the  bill,  shows  such  a  defect  of  parties  as  proves  conclusively 
that  he  is  not  entitled  to  the  decree  which  he  has  obtained  on 
the  merits. 

The  devise  in  the  paper  relied  on  as  a  will,  after  appointing 
Morrison  and  Daviess  as  his  execntors,  is  to  this  effect:  "I 
hereby  give  them  the  fee  simple  on  my  whole  estate  upon  the 
following  trust:  that  they  shall  permit  my  wife  to  hold  my  house 
and  lots  near  Lexington,  my  farm  near  that  place,  and  the  ne- 
groes belonging  to  that  farm,  and  one  dwelling  house  and  all 
the  stock  belonging  to  that  farm,  and  every  kind  of  personal 
property  in  or  belonging  to  our  dweUing  house,  wherever  that 
may  be  situate  at  the  time  of  my  death,  for  her  life;  and  that 
they  convey  the  said  property,  after  her  death,  to  any  child  or 
children  of  ours  that  she  may  give  it  to  by  her  last  will,  and  that 
they  pay  her  annually,  during  her  life,  the  sum  of  five  hundred 
dollars;  that  they  sell  so  much  of  the  rest  of  my  estate  which,  in 
their  judgment,  can  be  best  spared,  to  comply  with  my  contracts, 
and  pay  my  debts,  and  that  they  convey  all  the  residue  of  my 
estate  of  every  kind  to  all  my  children  who  shall  attain  the  age 
of  twenty-one  years,  or  money  in  equal  proportions;  and  this 
division  is  to  be  made  at  their  discretion,  either  partially  or  of 
the  whole  residue  at  once,  as  will  best  suit  the  wants  of  my  fam- 
ily and  the  situation  of  my  debts;  and  my  executors  are  to  be 
the  judges  of  the  equality  of  the  division,  each  child  to  have  an 
estate  in  fee  in  the  part  to  be  allotted  to  him  or  her." 

This  will  is  dated  May  8d,  1797,  and  has  not  one  word  in  re> 
lation  to  the  survivor  taking  the  estate  between  the  exeoatorB, 
and  the  vestiture  is  joint. 

Morrison  states  in  bis  bill  that  Daviess  is  dead,  and  that  he  is 
the  sole  surviving  executor  and  trustee,  and  hence  he  would  have 
it  inferred  that  the  trust  estate  survived  to  him,  and  the  ques- 
tion is,  can  this  inference  be  admitted  ?  We  conceive  not.  A 
moiety  of  the  estate  descended  to  the  heirs  of  Daviess,  or  might 
have  been  devised  by  his  will,  if  he  made  one;  and,  therefore, 
Daviess'  heirs  or  devisees,  as  the  case  may  be,  were  necessary 
parties  to  a  suit  of  this  nature  to  try  the  tiUe  of  the  land.  With 
this  agrees  the  decision  of  this  court  in  the  case  of  Wag^ener  v. 
Waggencr,  8  Mon.  642. 

There  is  uolhing  to  prevent  a  trust  estate  from  descending  or 
being  devised,  unless  such  transmission  of  the  title  be  forbid- 
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den  by  the  terms  of  the  original  grant  to  the-  tra8t«es,  and  that 
is  not  the  case  ia  this  will.  In* England,  the  case  of  joint  trus- 
tees was  diflferent.  The  doctrine  of  survivorship  which  existed 
in  that  country  would  still  keep  the  estate  in  the  survivor.  But 
here,  since  the  destruetiou  of  the  doctrine  of  survivorship,  the^ 
case  is  different. 

Knowing  the  inconvenience  of  spreading  a  naked  trust  of  this 

kiod  into  so  many  hands,  by  a  descent  or  devise,  we  have  re* 

sorted  to  the  act  of  assembly,  2  Dig.  L.  K.  686,  to  discover 

whether  we  could  not  make  a  trust  of  this  nature  an  exception 

to  the  general  rule  of  destroying  survivorship  between  joint 

tenants;  but  in  this  resort  we  have  been  disappointed,  and  that 

ftet  is  express  and  decisive  in  all  cases,  -  erven  in  joint  trust 

estates,  and  is  conclusive  against  the  appellee,  and  precludes 

his  escape.     Survivorship  is  there  taken  away  between  all  joint 

tenants,  '*  whether  they  be  such  as  might  have  been  compelled 

to  make  partition  or  not,  or  of  whatever  kind  the  estate  or  things 

holden  may  be."    It  therefore  expressly  includes  unlimited 

trusts  aS|  this,  and  leaves  the  title  to  pass  to  the  representatives 

of  the  one  dying,  to  be  held  in  common  with  the  survivor. 

The  deeree  must  therefore  be  reversed  with  costd,  and  the 
eause  be  remanded  to  the  court  below,  with  directions  there  to 
dismiss  the  bill  with  costs,  and  tvithout  prejudice,  unless  the 
proper  parties  are  brought  before  the  court  ina  reasonal^le  time, 
to  be  fixed  by  the  order  of  the  court  below. 

A  petition  for  a  rehearing  by  the  counsel  for  the  plaintiffs  in 
error  was  denied. 

Bibs,  C.  J.,  absent* 

See  ais  to  when  a  trust  ves^  in  tiiemrvivor  ef  two  troiteee  and  the  powers 
of  Boch  svryivor,  note  to  Osgood  v.  FrankUn^  7  Am,  Pee.  52&  See  m  to 
when  trust  powen  oan  not  be  del^;ated,  note  to  May  v.  Froat^  14  Am*  Deo. 

na 

SuAVi  VUBSBIF— Co-Xausixi&^^The  pnndpal  case  ia  in  harmony  with  the 
case  of  BotUm  FraniUniie  Co.  v.  CondU,  19.  N.  J.  Eq.  398;  but  geneoraJly  the 
stalates  abolishing  or  diacouragiiig.  joint  tenancy  are  npt  so  construed  as  to. 
operate  upon  grants  made  to  two  or  more  persons  as  trustees.  The  rule  sup- 
ported by  the  majority  of  the  American  decisions  upon  this  subject,  and  the 
reasons  assigned  for  its  support,  are  thus  stated  in  section  43  of  Freeman  on 
Cotenancy  and  Partition:  '*Some  of  the  statutes  enacted  in  the  various 
states  for  the  purpose  of  abolishing  or  discouraging  joint-tenancy,  or  of  rob- 
bing it  of  its  grand  incident  of  survivorship,  except  from  their  operation 
estates  granted  or  devised  to  two  or  more  as  trustees.  But,  independent  of 
any  express  exception,  it  has  been  generally,  but  not  universally,  decided 
that  these  statotea  do  not  apply -to  estates  held  in  trust.  The  object  of  the 
statutes  was  to  prevent  the  vesting  of  the  whole  estate  in  one  of  the  co-ten- 
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ants  to  the  ezcliudon  of  the  heirs  of  the  other.     It  was  thought  best  to 
change  the  role  of  the  common  Uiw  so  that  the  co-tenant's  heirs,  who  were 
supposed  to  be  dear  as  well  as  near  to  him,  and  who  had  the  strongest  claiina 
to  his  protection  and  to  such  advancement  as  might  be  obtained  from  his 
estate,  should  not  be,  in  e£fect,  disinherited,  in  the  absence  of  some  expfesv 
'Stipulation  in  the  deed  by  which  the  estate  was  created,  clearly  indicating 
that  it  was  taken  subject  to  the  hazard  of  survivorship.     But  when  lands  are 
granted  to  two  or  more  persons  to  be  by  them  held  in  trust,  they  have  no 
beneficial  interest  in  the  grant.     If  either  die,  the  vesting  of  the  entire  Uffai 
estate  in  the  other  as  survivor   has  no  tendency  to  operate  to  the  pre- 
judice of  those  interested  as  beneficiaries.    No  children  are,  in  effect,  disin- 
herited for  the  advantage  of  a  stranger.    The  party  creating  the  trost  caa 
hardly  be  supposed  to  have  designed  it  to  be  held  as  a  tenancy  in  common; 
for  if  so  held,  the  death  of  either  trustee,  and  the  consequent  descent  of  his 
legal  estate  to  his  heirs,  would  necessarily  devolve,  in  part,  the  management 
of  the  trust  upon  persons  who  were  strangers  to  the  trustor,  and  upon  whom 
he  never  thought  of  calling  for  its  execution.    The  trustor,  it  may  well  be 
presumed,  intended  that  all  the  trustees  should  join  in  efiectuatiug  the  trust; 
but  when,   from  death,  one  of  them  can  no  longer  act,  the  trustor's  de- 
signs will  probably  be  better  accomplished  by  regarding  the  remaining  trustees 
as  being  exclusively  charged  with  the  administration  of  the  trust,  than  by 
introducing  the  heirs  of  the  deceased  or  an  appointee  of  some  court  to  repre- 
sent the  late  trustee  and  to  participate  in  the  management  of  the  trost 
•estate.     Because  the  mischiefs  which  these  statutes  were  intended  to  avoid 
•never  worked  as  mischiefs,   but  rather  as  advantages  iu  connection  with 
•estates  held  by  trustees,  these  estates  are  regarded  as  beyond  the  scope 
«nd  intent,  and  therefore  beyond  the  operation  of  the  statutes,  and  are  to 
descend  to  the  survivor  or  survivors,  and  in  other  respects  to  be  treated  as  at 
common  law."  Citing  Parsons  v.  Bof/d,  20  Ala.  118;  Potoell  v.  Knox,  16  Id. 
964:  Orcnf  v.  Lynch,  8  GilL  423;  P.  and  B.  B.  H.  Co,  v.  L.  N.  Co,,  36  Pa. 
8t.204;  SehartstY.  Unangst,  3  Watta,  &a  45;  Stewart  y.  PtUus,  10 Ma  755. 


Spboule  v.  Winant's  Heibs. 

[7  T.  B.  Monox,  105.] 

DuED— CoNSiDSRATiON. — A  deed  executed  in  pursuance  of  a  bond  for  a  deed, 
to  an  assignee  of  the  bond,  should  express  the  consideration  received  by 
the  obligor,  and  not  that  paid  by  the  assignee;  and  upon  the  failure  of 
the  title^  the  measure  of  damages  will  be  the  value  of  the  land,  as  fixed 
by  the  consideration  received  by  the  obligor. 

If  a  Bond  tob  Land  is  to  the  wife^  the  deed  should  be  to  her,  and  not  to 
the  husband. 

Sfbcitio  Performance,  How  Decreed. — In  a  decree  for  specific  peiform- 
anoe,  the  same  should  be  final  for  a  conveyance,  and  if  not  complied 
with,  a  decretal  order  appointing  a  commissioner  to  execute  the  decree, 
should  be  entered 

A  Person  who  Ck>vEi«ANTS  to  Convet,  as  soon  as  he  gets  the  title  from  an- 
other, must  show  that  he  has  attempted  to  obtain  that  title. 

Erbob  to  the  Madison  circuit.    Bill  for  a  specific  perform* 
ance.     The  opinio u  states  the  case. 
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Tamer,  for  plaintiffs. 

Caperlon^  contra, 

'By  Court,  Owslet,  J.  Absalom  Bridges  gave  his  bond  or 
covenant,  without  penalty,  to  convey  a  tract  of  land  to  William 
Miller  and  Balph  Lilburn.  Lilburn  assigned  this  bond,  or  his 
interest  therein,  to  his  co-obligee,  Miller;  Miller  assigned  the 
whole  bond  to  Oliver  Sproule.  Sproule  gave  his  bond  to  convey 
the  same  land  to  the  heirs  of  John  Winant,  naming  each  heir, 
and  bound  himself  to  make  the  title,  so  soon  as  he  could  get  a 
title  to  the  land  from  Absalom  Bridges. 

The  heirs  of  Winant  filed  their  bill  to  compel  a  conveyance^ 
and  charge  the  title  to  be  in  Bridges;  and  that  Sproule  never 
took  any  steps  to  get  it  from  Bridges,  for  the  purpose  of  f ul- 
fillin^iT  his  contract  with  them.  Sproule  answeied,  insisting 
that  he  has  not  forfeited  his  bond,  because  he  never  could  get 
a  title  from  Bridges,  in  which  event  he  was  to  convey.  The  court 
below  decided  in  favor  of  the  complainants,  and  various  excep* 
tions  are  taken  to  the  decree  by  the  assignment  of  error. 

It  does  not  appear  what  consideration  passed  from  Miller 
and  LiQburn  to  Bridges  for  the  land.  The  bond  imports  a  val* 
uable  consideration,  but  how  much  is  not  manifest  from  the 
bond,  or  any  part  of  the  record.  The  consideration  which 
passed  from  the  complainants  to  Sproule,  does  appear. 

The  court  decreed  that  both  Bridges  and  Sproule  should  unite 
in  a  joint  conveyance  of  the  land,  the  deed  expressing  the  con- 
fiideration  which  passed  between  the  complainants  and  Sproule. 
This  is  incorrect;  for  the  consideration  for  which  Bridges  ought 
to  be  bound,  may  be  far  less  than  that  between  the  complainants 
and  Sproule;  and  as  the  complainants  have  not  shown  it  to  be 
as  great,  and  have  contented  themselves  without  ascertaining 
what  it  is,  it  follows  that  Bridges  ought  to  be  directed  to  con- 
vey to  Sproule  by  deed,  with  general  warranty,  reciting  the  sale 
bond  which  he  had  made,  and  the  bond  which  he  had  given  as 
the  consideration,  leaving  the  precise  sum  open,  and  subject  to 
inquiry,  if  at  any  time  hereafter  Bridges  shall  become  liable  to 
an  action  on  the  warranty.  The  warranty,  it  is  true,  after  the 
conversance  of  Sproule  to  the  complainants,  will  belong  to  them; 
and  in  case  of  eviction,  they  may  sue  on  it,  as  assignees  thereof, 
instead  of  bringing  their  action  against  Sproule  on  his  warranty. 
Bat  in  said  action  the  value  of  the  land  as  tixed  by  the  considera- 
tion between  Bridges  and  Lilburn  and  ^Jiller,  will  be  the  proper 
criterion  of  damages,  and  not  that  fixed  between  Sproule  and 
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the  complainants.  While  the  bond  of  Bridges  was  in  the 
market,  and  passed  from  assignor  to  assignee,  each  assignee 
must  be  understood  to  have  agreed  to  take  a  conveyance  accord- 
ing to  the  consideration  passing  from  obligee  to  obligor,  instead 
of  that  passing  from  aasignee  to  assignor.  It  follows,  tberefore, 
that  Bridges  ought  to  be  compelled  to  convey  to  Sproule,  ac- 
cording to  the  consideration  which  he  has  received,  and  Sproixle 
to  the  complainants,  according  to  the  consideration  given  to 
him,  and  it  was  erroneous  to  direct  a  joint  conveyance. 

It  may  also  be  remarked  that  the  conveyance  to  some  of  the 
female  complainants  has  been  directed  to  be  made  to  their  hus- 
bands, when  the  bond  was  to  them  alone.  The  oonvejance 
ought  to  be  directed  to  the  wife  only,  leaviog  the  husband  to 
take  his  right  under  the  marriage. 

The  court,  instead  of  decreeing  that  the  parties  should  con- 
vey by  a  final  decree,  and  then  afterward,  on  their  failure,  ap- 
pointing a  commissioner,  if  applied  for  by  a  decretal  order,  has 
fallen  into  a  common  error,  of  which  we  have  had  often  to  com- 
plain. The  decree  was  made  interlocutory,  and  directed  the 
defendants  to  convey  by  a  certain  d%y,  and  if  they  failed,  a 
commissioner  should  convey,  leaving  with  the  oommissioner 
the  right  to  judge  of  the  failure.  The  court  then  retained  the 
cause  till  the  commissioner  ascertained  the  failure,  and  repoiied 
the  conveyance,  which  the  court  approved^  and  then  made  a 
final  decree  settling  the  costs. 

Sproule  complains  that  he  was  charged  with  costs,  when 
Bridges  never  conveyed  to  him,  and  he  was  only  bound  to  con- 
vey when  Bridges  conveyed.  We  do  not  see  how  to  release 
him  from  costs.  He  was  bound  to  convey  so  soon  as  he  could 
get  a  title  from  Bridges.  He  has  not  shown  that  he  attempted 
to  get  one,  or  that  there  was  any  obstacle  to  his  getting  one  if 
he  had  tried  it. 

Decree  reversed,  with  costs,  and  cause  remanded  for  such 
decree  and  proceedings  to  be  had  as  shall  conform  to  this 
opinion. 

CoNsmERATioK  EEcriED  IN  A  Deed,  wheo  may  be  contradicted:  0*2{eaU 
T.  Lodge,  1  Am.  Doc.  377;  ScJiemerftorn  v.  Vanderheyden,  3  Id.  304,  note 
a06;  Graves  v.  CarUr,  11  Id.  786,  note  787;  CMea  v.  Coleman,  12  Id.  396, 
note  401. 

Sfecitic  Performance  is  often  within  the  discretion  of  the  oourt:  Seymour 
V.  Dflancy,  15  Am.  Doc.  303,  note;  and  is  generally  refuted  if  the  ooniid* 
•oration  is  inadequate:  Id.  290,  304.  Also,  if  the  complainant  can  not  fiiUjf 
|>erform  on  his  part:  McKean  ▼.  Reed,  12  Am.  Dec.  324,  note. 
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Sanders  v.  Vance. 

[7  T.  B.  MosBOB,  aOQ.J 

pRAcnoBi — A  demurrer  beiog  sastained  to  a  declaration  containiiig  bnt  one 
count,  and  a  new  count  being  added  as  an  amendment,  to  which  a  plea 
of  not  guilty  was  entered,  it  was  held  that  the  plea  applied  to  the  new 
count  only. 

Jbu  FAdAS — JusimcATiON  ov  Levy. — To  Justify  a  levy  upon  property  as 
belonging  to  a  person  alleged  to  have  conveyed  the  same  to  defraud  bis 
creditors,  the  judgment  upon  which  the  Jieri/aciaa  issued  must  be  pro- 
duced. 

A  MoRTOAOEB  MAT  MAINTAIN  Troveb  against  the  sherifif  and  the  plaintiff 
in  execution,  for  seizing  the  mortgaged  property  under  a  Jieri  facias 
issued  against  the  mortgagor. 

In  Tbovxb  tbb  Measiire  ov  Dajcages  is  the  value  of  the  property  at  the 
time  of  the  convenioii»  with  interest  to  the  date  of  the  trial,  in  the  dis* 
eretion  of  the  jury. 

Ebbob  to  the  Fayette  dreoit.    Case.    The  opinion  states  the 


Chxnn^  Hoggin  and  Loughborough,  for  plaintiflT. 
Widdiffe,  conira. 

By  Court,  Owslet,  J.  This  writ  of  error  is  prosecuted  by 
Sanders  to  reverse  a  judgment  recovered  against  him  in  an  ac- 
tion on  the  case,  which  he  brought  in  the  circuit  court  against 
Vance. 

The  declaration  of  Sanders,  as  originally  drawn  and  filed,  was 
demurred  to  by  Vance,  and  the  demurrer  being  joined  by  San- 
ders, was  sustained  by  the  court.  The  declaration  so  demurred 
to  contains  but  one  count,  but  Sanders  obtained  leave  of  the 
<^ourt,  and  filed  an  additional  count  by  way  of  amendment  to 
his  declaration.  This  latter  count  is  in  trover  for  the  conver- 
sion of  fifty  milch  cows  of  the  value  of  one  thousand  dollars, 
fifty  heifers  and  steers  of  the  value  of  one  thousand  dollars, 
fifty  horses  of  the  value  of  one  thousand  dollars,  and  divers 
pieces  of  household  and  kitchen  furniture,  consisting  of  beds, 
carpets,  chairs,  tables,  table-cloths,  chinaware,  pots  and  ket- 
tles, of  the  value  of  one  thousand  dollars.. 

Not  guilty,  was  pleaded  by  Vance,  but  as  the  court  had  ad- 
judged the  first  count  of  the  declaration,  to  which  there  was  a 
demurrer,  bad,  and  as  that  demurrer  was  not  withdrawn,  the 
plea  is  understood  to  apply  to  the  latter  count  only,  so  that  it 
will  not  be  necessary  to  take  any  further  notice  of  the  first 
count,  or  the  decision  of  the  court  thereon. 
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A  trial  of  the  issue  was  bad  by  a  jury,  and  a  verdict  of  cue 
thousand  six  hundred  and  seventj-two  dollars  and  eighty  centa 
damages  was  found  against  Yance,  but  on  his  motion  the  yer- 
dict  of  the  jury  was  set  aside  by  the  court,  and  a  new  trial 
awarded.  Exceptions  were  taken  to  the  opiuion  of  the  court  in 
awarding  the  new  trial,  and  the  whole  of  the  OTidence  made 
part  of  the  record. 

At  a  subsequent  term  of  the  court  the  issue  was  again  tried, 
and  a  verdict  found  by  the  jury  in  favor  of  Yance.  A  new  trial 
was  then  moved  for  by  Sanders,  but  his  motion  was  overruled 
and  judgment  rendered  against  him  on  the  verdict.  Exceptions 
were  also  token  by  Sanders  to  the  refusal  of  the  court  to  award 
him  a  new  trial,  from  which  it  appears  that  the  same  evidence 
was  given  to  the  jury  at  the  last  trial  that  was  at  the  first,  and 
that  the  same  instructions  were  also  given  by  the  court  to  the 
luiy  at  both  trials. 

It'  is  to  reverse  this  judgment  rendered  on  the  last  verdict  that 
Sanders  has  brought  this  suit  of  error.  It  is  contended  by  him 
ihat  the  court  erred  at  both  trials  in  instructing  the  jury,  and 
that  the  last  verdict  should  have  been  set  aside,  but  the  first 
ought  not  to  have  been,  and  that  judgment  should  have  been 
rendered  in  his  favor  on  the  verdict  first  found  by  the  jury. 

It  is  proper  that  our  attention  should  be  first  directed  to  the 
first  trial  to  ascertain  whether,  in  setting  aside  the  verdict  then 
found  for  Sanders,  any  error  was  committed  by  the  court.  For, 
if  in  setting  aside  that  verdict  the  court  erred,  it  follows,  from 
the  repeated  decisions  of  this  coui-t,  that  all  the  subsequent 
proceedings  are  erroneous,  and  of  course  the  judgment  which  is 
rendered  upon  the  last  verdict  can  not  be  permitt-ed  to  stand. 

To  form  a  correct  opinion  as  to  the  propriety  of  setting  aside 
the  first  verdict,  it  is  necessary  to  understand  the  material  facts 
which  the  evidence  given  to  the  jury  went  to  prove.  They  are 
briefly  and  substantially  these:  While  the  owner  and  possessor 
of  the  articles  of  property  mentioned  in  the  declaration,  with 
others,  Lewis  Sanders,  under  a  promise  previously  made  to  his 
brother  (the  plaintiff),  executed  a  deed  of  mortgage  thereof  to 
him,  for  the  purpose  of  indemnifying  his  brother  against  debts 
for  which  he  had  became  bound  to  others  as  his  surety.  At 
the  time  the  mortgage  bears  date,  it  was  not  delivered  by  Lewis 
Sanders,  nor  was  his  brother  present  at  its  execution;  but  be- 
fore the  expiration  of  the  time  required  by  law  for  recording 
such  instruments,  Lewis  Sanders  went  to  the  office  of  the  clerk 
of  the  court  of  the  county  ^n  which  he  resided;  presented  the 
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mortgage  to  the  derk,  acknowledged  it,  and  left  it  with  him  to  be 
lecorded.  Before  this  time,  however,  Lewis  Sanders  had  been 
taken  in  execution  bj  the  sheriff,  under  a  ca.  sa.  in  favor  of 
other  creditors;  and  he  was  at  the  time,  not  only  actuaUy  in  the 
custody  of  the  officer,  and  indebted  beyond  his  means  of  pay* 
ment,  but  was  afterwards  discharged  from  imprisonment,  on 
taking  the  oath  of  an  insolvent  debter.  The  whole  of  his  prop- 
erty, or  mostly  all  of  which  he  was  then  possessed,  was  com- 
prehended by  the  mortgage,  and  he  continued  in  the  possession 
thereof,  until  that  part  of  it,  now  the  subject  of  contest,  was 
taken  by  the  sheriff  of  Fayette  county,  under  a  writ  ot  fieri 
facias,  which  issued  from  the  office  of  the  circuit  court  of  that 
county,  in  favor  of  Yance.  The  levy  was  made  by  the  directions 
of  the  agent  of  Yance,  and,  after  the  sale,  the  proceeds  thereof 
was  paid  to  the  agent,  and  a  return  made  on  the  writ  of  fieri 
facias  in  favor  of  Yance  accordingly.  The  property  was  claimed 
by  Sanders,  the  mortgagee,  at  the  day  of  sale,  and  for  his  se- 
curity. The  sheriff  summoned  a  jury  to  inquire  into  the  right. 
The  jury  disagreed,  and  by  agreement  between  the  agent  of 
Yance  and  Sanders,  the  mortgagee,  the  sale  was  to  proceed, 
with  an  understanding  that  Sanders  should  pursue  his  redress, 
not  against  the  purchasers,  but  against  Yance  or  the  sheriff. 
The^.  fa.,  under  which  the  property  was  taken  and  sold,  was 
used  in  evidence;  but  it  does  not  appear  that  either  the  judg- 
ment, or  a  copy  thereof,  upon  which  the  fi*  fa.  issued,  was  in- 
troduced. These  are  the  prominent  facts*  proved  on  the  trial, 
and  upon  which,  in  connection  with  evidence  of  the  value  of 
the  property  sold,  instructions  were  given  to  the  jury,  and  a 
verdict  of  sixteen  hundred  and  seventy-two  dollars  and  eighty 
cents  damages  was  found  by  them.  • 

By  the  instructions  of  the  court,  the  juiy  were  told,  that  if 
they  should  find  from  the  evidence,  that  the  defendant,  in  per- 
son, or  by  agent,  caused  the  execution,  under  which  the  sheriff 
acted,  to  be  levied  upon,  and  a  sale  made  of  the  property  which 
had  previously  been  mortgaged  to  the  plaintiff,  in  good  faith, 
to  secure  a  just  debt  due  to  him,  and  to  indemnify  him  against 
secnrityship,  the  plaintiff  has  a  right  to  recover  the  value 
of  the  property,  with  interest  thereon,  from  the  time  of  sale: 
Provided,  the  deed  of  mortgage,  under  which  he  claims,  is  not 
fraudulent;  but  if  Lewis  Sanders,  the  mortgagor, was  indebted, 
and  in  the  prison  bounds,  under  the  execution  of  any  of  his 
creditors,  when  the  mortgage  took  effect,  and  all  of  his  prop- 
erty which  was  unincumbered,  and  subject  to  execution,  is  con- 
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taioed  in  the  mortgage,  and  at  tbe  time  it  was  made  (be  mort- 
gor  contemplated  the  oath  of  an  insolyent  debter,  tbo  deed  of 
mortgage  is  fraudulent  and  void  in  law  against  creditors  and 
purchasers;  and  that  the  plaintiff  is  not  entitled  to  recover  the 
value  of  any  of  the  property  therein  contained,  of  the  defendant, 
if  sold  under  her  execution  against  Lewis  Sanders. 

Whether  or  not  the  conclusions  of  law  in  every  particular 
were  correctly  drawn  by  the  court  upon  the  facts  assumed, 
and  on  the  truth  of  which  tbe  instructions  to  the  jury  were 
predicated,  is  not  necessary  now  to  be  examined  and  decided. 
By  failing  to  produce,  at  the  trial,  the  judgment  on  which  the 
execution  in  her  favor  against  Lewis  Sanders  issued,  and  under 
which  the  property  was  sold  by  the  sheriff,  or  a  copy  thereof, 
the  defendant  was  undoubtedly  not  in  a  condition  to  attack  the 
mortgage  from  Lewis  Sanders  to  the  plaintiff,  on  the  ground 
of  its  being  fraudulent  as  to  the  creditors  and  purchasers  of 
the  mortgagor,  and  thereby  defeat  the  recovery  by  the  plaintiff 
in  this  action. 

The  law  was  so  ruled  by  the  court  in  the  case  of  Lake  v.  BUr 
lire,  1  Ld.  Baym.  733.  This  was  an  action  of  trespass  brought 
against  the  sheriff  for  goods  taken.  Upon  not  guilty  pleaded, 
the  sheriff  gave  in  evidence  that  he  levied  them  in  execution, 
by  virtue  of  a  fieri  facias.  The  plaintiff  made  title  to  the  goods 
by  a  prior  execution,  but  fraudulent;  and  by  bill  of  sale  made 
of  them  to  him  by  the  officer,  viz.,  the  sheriff,  predecessor  of 
the  defendant.  It  was  ruled  by  the  court  that  the  defendant, 
though  sheriff,  ought  to  give  in  evidence  a  copy  of  the  judg- 
ment, though  it  was  admitted  that  it  would  have  been  other- 
wise if  the  action  had  been  brought  by  the  person  against  whom 
the  fieri  facias  issued. 

The  same  doctrine  was  admitted  and  approved  by  Lord 
Mansfield  in  the  case  of  Martin  v.  Padger,  5  Burr.  2633,'  and 
has  been  recognized  and  followed  by  this  court  in  various  cases. 

The  defendant  not  being,  therefore,  in  a  condition  to  attack 
the  mortgage,  on  the  ground  of  fraud,  it  would  seem  that  she 
can  have  no  good  cause  to  com^^lain  of  the  jury  having  disre- 
garded the  instructions  of  the  court,  as  to  the  mortgage  being 
fraudulent  or  otherwise  as  to  creditors  or  purchasers  of  the 
vendor,  that  being  a  point  totally  abstract  and  irrelevant  to  the 
matter  presented  for  the  determination  of  the  jury.  Without, 
thei-efore,  pursuing  and  revising  tbe  opinion  of  the  circuit 
court  on  abstract  and  impertinent  points,  we  shall  proceed  to 

1.  Jiarlyn  v.  Podger,  6  Burr.  3631. 
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iiiipiire  whether,  in  any  material  poini^  the  court  erred  in  sta 
instmctious,  to  the  prejudice  of  the  defendant. 

The  objection  taken  to  the  form  of  action  has  no  weight  %vith 
us.  That  irespaBs  will  lie  against  the  sheriff,  or  against  the 
sheriff  and  plaintiff,  or  against  the  plaintiff  aloDe,  provided  the 
plaintiff  assists  the  sheriff,  in  favor  of  one  whose  property  is 
taken  and  sold  uuder  an  execution  against  another,  is  as  f  rmly 
settled,  by  a  train  of  adjudications  both  in  England  and 
America,  as  perhaps  any  other  principle  of  the  common  law; 
and  if  trespa&B  might  have  been  maintained,  no  reason  is  per- 
ceived why  trover  will  not  lie.  To  recover  for  the  injury  occa- 
sioned iy  the  original  taking,  trespass  is,  no  doubt,  the  proper 
action;  but  the  plaintiff  generally  has  the  right  to  waive  the 
original  trespass,  and  bring  trover  for  the  conversion  of  the 
property  taken;  and  no  reason  is  discerned,  nor  principle  of 
law  known,  which  takes  the  case  of  trespass  committed  by  an 
ofl&cer,  under  color  of  process,  out  of  the  general  principle. 

But  the  instructions  of  the  court  go,  not  only  to  sustain  the 
action,  but,  according  to  our  understanding  of  them,  they  im- 
port a  decision  that,  as  matter  of  law,  the  plaintiff,  in  an  action 
of  trover,  has  the  right  to  recover,  and  the  jury  are  bound  to 
assess  damages  equivalent  to  the  value  of  the  property  con- 
verted, and  interest  from  the  time  of  conversion  to  the  trial. 
Now,  it  will  not  be  denied  but  that  the  jury  may,  in  their  dis- 
cretion, give  damages  equal  to  the  value  of  the  thing  converted, 
and  interest;  but  we  know  of  no  law  that  gives  interest  as  mat- 
ter of  right  in  such  cases,  nor  are  we  appriseil  of  any  rule  of 
law  that  limits  and  fixes  unalterably  the  discretion  of  the  jury 
in  their  assessment  of  damages  in  such  an  action.  The  amount 
to  be  assessed  for  damages,  above  the  value  of  the  thing  con- 
verted, must,  therefore,  of  necessity,  lie  within  the  discretion 
of  the  jury,  so  as  not  to  be  made  by  them  to  exceed  the  legal 
rate  of  interest,  and  of  course  the  court  should  not,  as  matter 
of  law,  have  fixed  the  amount  of  damages  by  its  instructions. 
For  this  error  in  the  instructions,  it  can  not,  therefore,  have 
been  incorrect  for  the  court  to  set  aside  the  first  verdict,  and 
award  a  new  trial. 

With  respect  to  the  last  verdict,  we  also  think  it  should  have 
been  set  aside.  On  that  trial,  the  defendant  also  failed  to  pro- 
duce the  judgment,  or  a  copy  upon  which  the  execution  issued 
in  her  favor,  and  therefore,  as  we  have  seen,  she  could  not 
raise  the  question  as  to  the  mortgage  being  fraudulent,  and  if 
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not  fraudulent  there  is  no  pretext  for  supporting  the  verdict 
which  was  found  by  the  jury  in  her  favor. 

The  judgment  must,  consequently,  be  reversed  with  cost;  the 
cause  remanded  to  the  court  below;  the  last  verdict  there  set 
aside,  and  further  proceedings  had,  not  inconsistent  with  this 
opinion. 

Judgment  must  be  prodaced  to  support  a  Bale  theretinder:  Diffimr  v.  Coan- 
/rane,  13  Am.  Dec.  360;  note,  365. 

See,  as  to  the  measure  of  damages  in  trover:  WooUey  v.  Carier,  11  Am. 
Dec.  526;  note,  where  all  the  authorities  are  collated,  and  the  qnesticm  ela2>- 
orately  discussed. 


Gentry  v.  Hutchcbaft. 

[7  T.  B.  MoiatOB,241.] 

Lost  Papehs. — Obal  Proof  mat  be  Received  and  recorded  at  a  term  sab- 
sequent  to  which  a  judgment  was  entered,  showing  the  loss  of  prooees  and 
the  nature  of  the  sheriff's  return  thereon,  for  the  purpose  of  upholding  a 
judgment. 

Exhibits  in  Chancery,  Which  are  Lost  ob  Mislaid  after  the  decree^ 
may  be  supplied  at  a  subsequent  term. 

Amendments  after  Writ  of  Error. — If,  during  the  pendency  of  a  writ 
of  error,  proof  is  made  by  the  defendant  in  error,  to  the  court  of  orig- 
inal jurisdiction,  of  the  existence  and  loss  of  the  process  and  sheriff's  re- 
turn, the  absence  of  which  is  the  only  error  assigned  in  the  appellate 
court,  upon  such  proof  being  certified  to  the  latter  court,  the  judgment 
will  be  affirmed. 

Ebbob  to  the  Madison  circuit.     The  opinion  states  the  case. 
Turner  and  Caperton  for  plaintifia. 
Brecky  contra. 

By  Court,  Owslet,  J.  Hutcbcraft  filed  in  the  clerk's  office  of 
the  Madison  circuit  court  a  petition  against  James  H.  Gteniry 
and  David  Gentry,  accompanied  with  their  note  to  him  for  the 
payment  of  $442  68. 

On  the  eighteenth  of  February,  1824,  the  clerk  issued  a  sum« 
mons  in  favor  of  Hutcbcraft,  upon  the  petition,  against  both  the 
Gentiys,  returnable  to  the  March  term  of  the  court  thereafter. 
The  summons  was  returned  by  the  sberifif,  *'  Executed  on  James 
H.  Gentry  the  twenty-sixth  of  February,  1824,  by  delivering  to 
him  a  copy  of  the  within  petition  and  summons,  and  David  Gen« 
try  not  found." 

At  the  March  term,  1824,  an  order  was  made  **  that  the  caose 
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be  continued  and  that  an  alias  process  issue,  returnable  to  the 
next  term  of  the  court." 

At  the  June  term  no  entry  was  made  in  the  cause,  there  be- 
ing, OS  the  clerk  certifies,  no  court  at  that  time. 

At  the  September  term  the  cause  was  called,  and  the  Gentrys 
failing  to  appear,  judgment  was  rendered  against  them  foi  the 
amount  of  the  note  mentioned  in  the  petition,  together  with  in- 
terest and  cost.  To  reverse  that  judgment,  the  Gentiys  have 
prosecuted  this  suit  of  eiror  with  superaedeaa. 

The  alias  summons  which  was  ordered  by  the  court  to  issue 
at  the  March  term,  is  not  contained  in  the  original  transcript  of 
the  record  filed  in  this  case,  nor  does  it  appear  from  anything 
contained  in  that  transcript  that  the  alias  summons  ever  issued, 
or  that  any  process  was  served  upon  David  Gentry,  one  of  the 
defendants  in  the  circuit  court,  before  judgment. 

It  is  assigned  for  error  by  the  Gen  try  s,  "  that  the  court  erred 
in  rendering  judgment  against  them,  no  process  having  been 
served  upon  David  Gentry.''  Tested  by  the  original  transcript 
of  the  record,  the  judgment  undoubtedly  could  not  be  sus- 
tained. To  have  authorized  the  judgment,  both  of  the  Gentry s 
should  have  been  served  with  process,  and  by  the  original  tran- 
script there  appears  to  have  been  no  process  served  upon  David 
Gentry.  But  it  being  suggested,  on  the  part  of  Hutchoraft, 
that  there  was  a  defect  or  diminution  in  the  original  transcript 
of  the  record,  a  certiorari  was  ordered  to  the  clerk  of  the  cir- 
cuit court  to  supply  the  defects  in  the  transcript.  The  certiorari 
has  been  returned,  accompanied  with  an  additional  transcript, 
certified  by  the  clerk  to  be  a  correct  copy  of  proceedings  had  at 
the  March  term,  1827,  on  notice  and  motion  by  Hutchcraft,  as 
the  same  remains  in  his  office. 

By  this  additional  transcript  it  appears  that  in  pusuance  of 
notice  given  to  the  Gentiys  for  that  purpose,  Hutchcraft  moved 
the  circuit  court  of  Madison,  at  the  March  term,  1827,  and  ob- 
tained an  order  not  only  certifying,  but  containing  the  evidence 
upon  which  the  order  was  made,  "  that  satisfactory  proof  was 
made  to  the  court  that  in  the  case  of  Huichcrajl  v.  James  H. 
OerUry  and  David  OerUry,  petition  and  summons  formerly  in  this 
court,  and  in  which  judgment  was  rendered  at  the  September 
term  of  this  court,  1824,  and  which  case  is  now  pending  in  the 
court  of  appeals,  an  alias  petition  and  summons  was  regularly 
issued  by  the  clerk  of  this  court  on  the  fourth  of  May,  1824, 
directed  to  the  sheriff  of  Madison  county,  and  that  a  copy 
thereof  was  duly  served  upon  the  defendant,  David  Gentry,  by 
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a  deputy  sheExff  of  saidooonij  of  Madison,  oxt  tlie  twenty-second 
day  of  May,  1824;  and  that  said  alias,  with  the  proper  return 
of  the  said  sheriff  thereon,  and  of  which  the  following  is  a  copy, 
to  wit :"  [Here  follows  a  true  copy  of  the  original  petition  in 
this  case,  and  alias  summons  thereon,  returnable  to  the  June 
term,  1824,  'and  upon  the  summons  is  the  following  return  of 
tbe  sheriff :  Executed  on  the  twenty-second  of  May,  1824,  by 
deliTering  a  copy  of  tbe  within  petition  and  summons  to  the 
within  defendant,  David  Oentzy],  ''was  duly  filed  with  the. 
papers  in  said  suit,  in  said  clerk's  office,  when  said  judgment 
was  rendered,  and  that  the  same  has  since  been  lost  or  mislaid, 
so  that  the  same  can  not  now  be  found  in  said  office." 

The  eyidence  contained  in  the  transcript,  and  upon  which  the 
order  appears  to  have  be6n  madi,  is  in  part  written  and  part 
oral.  The  written  eridenee  consists  of  an  entry  in  a  memonm* 
dnm  book  of  tbe  office  of  the  clerk,  in  the  following  words: 
"  Fourth  of  May,  1834.  Euickcrafl  t«  Oenitya,  alias.  Petition 
and  summons  issued."  An  indorsement  on  the  docket  of  the 
June  term,  1824,  opposite  the  suit  of  ThomoB  HuMwrafi  v.  Jame^ 
ff.  and  David  Gentry — petitians  and  sommons:  ''Alias  issued;" 
and  in  the  place  where  the  sheriff's  tetums  are  entered:  ^'Bx'd 
twenty-second  May^  1824^" 

The  oral  evidence  consists  of  the  testimony^  of  the  clerk,  his 
deputy,  the  deputy  sheriff,,  and  the  attorney  who  prosecuted  the 
suit  for  Hutchcraft,  all  of  whom  concur  in  proving  condusiyely 
that  the  alias  summons  not  only  issued,  but  was  actually  served 
upon  David  Gentry,  according  to  the  import  of  the  written  mem- 
orandum, and  that  it  was  in  fact  returned  executed,  and  was 
with  the  papers  of  the  cause  at  the  time  judgo^eai  was  rendered 
by  the  circuit  court,  but  the  same  is  now  lost  or  miflfadd,  so 
that  it  can  not  be  f onnd. 

If  it  be  possible  to  supply  the  loss  of  the  summons  and 
sheriff's  return  thereon  by  proof  in  the  court  of  original  juris* 
diction  after  the  term  is  over  at  which  jtKlgment  is  rendered, 
and  if  it  be  possible  by  such  proof,  and  the  order  of  the  court 
made  thereon,  to  uphold  the  judgment  rendered  in  a  case  in 
which  the  process  is  lost;  the  present  would,  therefore,  from 
the  transcript  brought  up  by  the  certiorari,  seem  to  be  such  a 
case.  Is  it  then  competent  in  any  case  to  supply  the  loss  of 
process;  and  may  tbe  judgment,  notwithstanding  such  loss,  be 
upheld  by  proof  af  tenvards  made  in  the  court  of  original  juris- 
diction and  the  order  of   the  court  thereon?    The  questioas 
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L&Te,  we  apprehend,  iu  effect  been  answered  in  the  afBrmativey 
by  the  former  decifiions  and  practice  of  this  coart. 

In  the  case  of  Craig  y.  Eorine,  1  Bibb,  8,  a  question  arose 
whether  it  was  practicable,  and  if  practicable,  how  it  should 
be  doue,  to  supply  the  absence  of  certain  exhibits  which  were 
necessary  to  make  out  the  complainant's  title,  and  which  had 
been  used  on  the  trial  in  the  court  below,  but  which  had  been 
mislaid  or  lost  out  of  the  papers  since  the  trial  in  that  court, 
and  not  contained  in  the  transcript  of  the  record  certified  by 
the  clerk. 

The  court,  after  maturely  deliberatiog  on  the  consequences 
which  might  follow  from  any  rule  which  might  be  adopted, 
came  to  the  determination  that  the  absence  of  the  exhibits 
might  be  supplied,  but  that  it  must  be  doue  by  application  to 
the  court  that  tried  the  cause.  After  the  decision  in  that  case 
by  this  court,  application  was  made  to  the  court  of  original 
jurisdiction  in  whicdi  the  cause  had  been  decided,  to  file  the 
absent  exhibits,  and  permission  was  accordingly  given  to  the 
applicftot  to  file  them.  The  exhibits  were  then  brought  up  to 
this  court  by  certiorari;  and  though  objected  to  aa  not  com* 
posing  part  of  the  record  of  the  original  cause,  the  objection 
was  OYerruled,  the  admission  of  them  by  the  court  of  original 
jarisdiction  approved,  and  they  were  considered  and  acted  upon 
by  this  court  as  part  of  the  record,  in  the  case:  1  Bibb,  113. 
The  same  role  has  since  been  followed  and  repeatedly  acted  on 
in  Bobeequent  eases. 

It  is  true,  no  case  has  hitherto  occurred  in  which  it  became 
neceaaaxy  to  decide  on  the  application  of  the  rule  to  lost  pro* 
cesa;  but  if  it  be  correct  to  allow  lost  exhibits  to  be  supplied, 
no  reason  is  peroeived  why  lost  process  may  not  also  be  sup- 
plied in  the  same  manner*  Exhibits  which  are  with  the  papers 
of  a  chancery  cause  at  the  heaacing,  are  as  much  a  part  of  the 
record  as  any  process  can  be;  and  if,  in  respect  to  exhibits 
which  are  lost,  the  defect  of  record  may  be  supplied  and  cor- 
rected by  after  application  to  the  court  by  whom  the  cause  was 
decided^  it  would  seem  to  follow  that  the  defect  in  the  record 
occasioned  by  the  loss  of  process  may  also  be  supplied  and 
corrected  in  the  same  way. 

It  follows,  therefore,  that  according  to  the  record,  as  it  now 
appears  from  the  return  to  the  certiorari,  that  both  of  the 
Gentrys,  who  were  defendants  in  the  court  below,  were  regu* 
laarly  serve4  with  process  before  judgment  was  rendered  against 
them,  and  that  the  judgment  must  consequently  be  affirmed 
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and  that,  too,  with  costs  and  damages,  as  was  done  in  the  case 
of  Speed's  executors  y.  Ilann,  1  Mon.  IG  [15  Am.  Dec.  78],  upon 
afiSrming  the  judgment  which  had  been  superseded  for  an  error 
apparent  in  the  original  transcript  of  the  record,  but  which 
had  been  corrected  after  the  cause  was  in  this  court,  by  an 
amendment  made  in  the  court  of  original  jurisdiction. 

Akjsndmxnts  after  Afpkal. — See,  for  a  disciiBsion  of  this  qoestion,  thm 
note  to  Beio  ▼.  Barker,  14  Am.  Dec.  616. 


Young  v.  Wiseman. 

n  T.  B.  MOHBOB,  970.] 

MoBTaAOi^  When  Barbed  bt  Adverse  Porsbssion. — ^Advene  pooeewrion 
of  personal  property  for  the  statutory  period,  vests  the  title  thereto  in  a 
vendee  of  the  mortgagor  without  actual  notice  of  the  mortgage,  although 
he  may  have  constructive  notice  thereof;  and  such  possession  is  a  bar  to 
a  suit  to  enforce  the  lien  of  the  mortgji^ 

Appeal  from  the  Fayette  circuit.  Bill  in  chancery.  The  &et8 
are  stated  in  the  opinion. 

Crittenden  and  Wicldiffe^  for  appellant. 

Chinn,  contra. 

By  Court,  Mills,  J.  About  the  last  of  May,  1816,  John  D. 
Young  bought  of  the  executors  of  Hezekiah  Harrison  two  slaTea 
for  seven  hundred  dollars,  and  gave  his  note  for  the  price,  with 
William  D.  Young  as  surety,  payable  in  one  or  two  months. 
At  the  time  of  payment  John  D.  Young  failed,  and  William  D. 
Young,  his  surety,  then  agreed  to  take  the  slaves  from  John, 
and  to  pay  their  price.  He  accordingly  did  so,  and  John  D. 
Young  made  him  a  bill  of  sale  absolutely,  warranting  the  title 
to  the  slaves  against  all  persons  except  Bobert  Wickliffe,  to 
whom  John  D.  Young  had  executed  a  mortgage  for  about  the 
sum  of  four  hundred  dollars;  and  he  took  possession  of  the 
slaves,  and  paid  off  and  discharged  the  mortgage  of  Wickliffe, 
and  continued  to  hold  them  undisturbed  for  about  seven  years. 

Wiseman,  the  appellant,  then  filed  his  bill,  setting  up  against 
these  slaves  a  mortgage  executed  to  him  by  John  D.  Young, 
dated  after  the  mortgage  to  Wickliffe  and  before  the  date  of  the 
sale  to  William  D.  Young,  and  praying  a  foreclosure  and  sale  of 
the  slaves. 

Besides  other  grounds  of  defense  which  need  not  be  noticed, 
William  D.  Young  sets  out  his  bill  of  Bale  from  John  D.  Young, 
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with  warranty  against  all  but  Wickliffe,  whose  claim  he  has  ex- 
tinguished. He  denies  notice  or  knowledge  of  the  mortgage  of 
the  complainant,  insists  on  his  adverse  possession,  and  pleads 
and  relies  on  the  statute  of  limitations  to  bar  the  recovery. 

The  court  below  took  an  account  of  the  hire  of  the  slaves 
while  William  D.  Young  held  them,  and  having  ascertained 
that  the  hire  exceeded  the  amount  of  Wickliffe's  mortgage,  re- 
fased  to  allow  to  William  D.  Young  the  amount  of  the  original 
purchase-money,  and  decreed  a  foreclosure  of  the  equity  of  re* 
demption  and  a  sale  of  the  slaves.  From  this  decree  William 
D.  Young  has  appealed. 

The  most  important  question  is,  What  effect  is  the  statute  of 
limitations  to  have  ?  It  was  held  in  Virginia,  Ross  v.  NorveU,  1 
Wash.  14  [1  Am.  Dec.  422],  that  the  statute  of  limitations  of 
five  years  did  not  apply  between  mortgagor  and  mortgagee  of 
slaves,  and  that  twenty  years  was  necessary.  But  this  is  on 
account  of  the  trust  existing  between  the  parties,  and  it  is  ad- 
mitted in  the  same  case  that  although  the  statute  will  not  run 
between  trustee  and  cestui  que  trusty  it  nevertheless  will  do  so 
between  the  trustee  and  strangers.  And  in  the  case  of  Harrison 
V.  Harrison^  1  Call,  428,  it  is  expressly  held  that  the  statute 
will  run  against  the  trustee  in  favor  of  disseisors  and  tort 
feasors  holding  adversely  to  both. 

The  rule  is  also  well  settled  by  Chancellor  Kent,  in  Kane  v. 
Bloodgoodf  7  Johns.  Ch.  90  [11  Am.  Dec.  417],  and  Eoosevell  v. 
Mark,  6  Johns.  Ch.  266,  that  time  does  not  run  in  the  case  of 
taere  technical  trusts,  the  creatures  of  a  court  of  equity.  But 
where  the  trust  is  constructive  only,  or  is  cognizable  at  law  as 
well  as  equity,  the  statute  can  in  general  be  pleaded,  either  in 
equity  or  at  law,  where  there  has  been  an  actual  possession. 
The  condition  of  the  mortgage  of  the  complainant  was  forfeited 
more  than  five  years  when  he  brought  his  bill.  If  William 
D.  Young  had  gotten  this  property  by  tort  or  trespass,  there  is 
no  doubt  he  could  protect  himself  by  the  lien  of  five  years. 
Why,  then,  should  he  be  in  a  worse  situation  when  he  has  come 
by  it  honestly  and  innocently  ?  He  was  driven  into  a  purchase 
by  the  failure  of  John  D.  Young,  his  principal,  to  pay  the  price, 
and  had  to  give  the  additional  price  of  Wickliffe's  mortgage. 
Had  he  known  of  the  mortgage  of  the  complainant,  and  been 
assured  that  he  must  lift  that  also,  he  never  could,  acting  with 
ordinary  prudence,  have  been  willing  to  have  bought  the  slaves. 
To  pay  their  price,  and  then  both  mortgages,  would  have  been 
worse  than  losing  the  price  altogether.     The  presumption  is. 
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therefore,  strong  in  favor  of  his  answer,  that  he  did  not  know 
of  the  mortgage  in  question,  and  he  took  the  shives,  holding 
them  adversely  against  all  except  Wickliffe.  If  he  had  taken 
these  slaves  by  violence,  the  statute  would  have  shielded  him; 
if  he  has  been  deluded  into  the  purchase  by  the  mortgager^  ig- 
norantly  and  innocently,  the  statute  will  protect  him. 

It  is  true  the  mortgage  of  the  complainant  has  been  recorded. 
But  this,  although  it  may  force  upon  William  D.  Young  con* 
stiiictive  notice,  so  that  the  title  he  acquired  could  not  be  good 
without  the  statute  in  his  favor,  yet  this  constructive  notice  does 
not  prevent  the  operation  of  the  statute,  provided  the  poaaeasion 
is  such  as  the  law  calls  adverse. 

We  therefore  conceive  that  the  statute  is  a  bar  in  eqnitj,  as 
it  would  have  been  at  law,  if  this  was  a  legal  action. 

The  decree  of  the  court  below  is,  therefore,  reversed  with  costs, 
and  the  cause  remanded  with  directions  to  dismifls  the  bill  with 
costs. 


See  generally  as  to  what  oonstitatee  advene  poeBeaaion:  TroUer  v.  Cb*- 
tady,  13  Am.  Deo.  185,  note. 


McGoWAN    t\  MANtFEE. 

[7  T.  B.  ICOHBOX,  814.1 

Slakdeb^Actionablb  Words. — ^Worda  are  not  to  betaken  in  their  mildeak 
or  moat  grievous  sense,  but  in  that  sense  in  which  they  wovild  be  under- 
derstood  by  those  who  heard  them,  and  ezpreasiona  of  sospicion,  or  opin* 
ion,  may  amount  to  slander. 

Idem — Colloqotttm. — The  words  spoken  need  not  designate  the  person,  this 
may  be  done  by  the  colloquium. 

BviDBNCB. — Injunction  of  secrecy  by  the  defendant  to  a  witness,  ia  no  rciascm 
why  such  evidence  should  not  be  admitted  to  show  the  paUioatum  of 
slanderous  words. 

Ebbob  to  the  Bath  circuit.    Slander.    The  opinion  ataiea  the 


ChUes^  Haggin  and  Loughborough  for  plaintifll 

By  Court,  Bibb,  C.  J.  The  first,  second,  and  third  coonta 
state  a  colloquium  between  the  plaintiff  and  one  Charles  Day, 
of  and  concerning  a  charge  which  had  been  made  against  the 
plaintiff,  of  stealing  bank  notes  from  Bryan  &  Co.,  in  which  the 
plaintiff  was  interrogating  said  Day,  whether  he  had  made  such 
charge  against  him  of  stealing  the  money.  The  first  count,  in 
.'eference  to  this  colloquium,  states  that  the  defendant  eaid^ 
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"Toa  did  take  it."  The  second  count  charges  that  the  de* 
feDdant  said,  in  reference  to  said  colloquium  and  to  the  plaintiff, 
in  presence  of  divers  persons,  **  I  suspect  you;"  the  third  count 
charges  that  the  defendant  said,  in  reference  to  said  colloquium 
and  to  the  plaintiff,  "  I  suspect  you  of  taking  it." 

The  court  instmcted  the  jury  to  disregard  these  counts  as 
being  insufficient.  Without  the  colloquium,  the  words  charged 
in  these  counts  would  be  unintelligible;  but  if  spoken  as  al- 
leged, in  reference  to  the  subject  of  the  conversations  between 
the  plaintiff  and  Day,  then  they  did  import  a  charge  of  felony^ 
and  were  actionable. 

The  fifth  count  charges  that  the  defendant  spoke  of  and  con- 
cerning the  plaintiff,  these  words:  '*Ue  stole  a  large  sum  of 
money  of  Joseph  T.  Bryan,  and  that  the  defendant  would  way- 
lay and  search  the  plaintiff  on  his  way  to  Flemingsburg." 
The  seventh  count  charges,  that  the  defendant,  in  speaking  of 
and  concerning  the  money  which  Bryan  had  lost,  did  publish 
of  and  concerning  the  plaintiff,  these  words:  *'  He  stole  the  said 
money  of  said  Bryan,  and  the  defendant  would  waylay  and 
search  the  plaintiff,  on  his  way  to  Flemingsburg.''  These  counts 
were  also  declared  by  the  judge  to  be  insufficient,  and  the  jury 
were  instructed  to  disregard  them. 

The  decision  of  the  court  was  probably  influenced,  as  to  these 
latter  counts,  by  the  determination  in  Barham's  case,  4  Go.  20. 
But  the  cases  of  Hume  v.  Arrasmiih,  1  Bibb,  165  [4  Am.  Dec. 
626],  and  Logan  v.  Steele,  Id.  593  [4  Am.  Dec.  659],  will  furnish 
the  reasons  for  not  applying  the  old  and  rigid  rules,  which 
formerly  required  that  the  words  themselves  spoken  should 
designate  the  person,  and  contain  a  direct  charge  of  felony. 
Words  are  to  be  taken  neither  in  the  milder,  nor  in  the  more 
grievous  sense,  but  in  that  sense  in  which  they  would  be  under* 
stood  by  those  who  heard  them;  the  judge  ought  not  to  torture 
them  into  a  charge  of  guilt,  nor  explain  them  into  innocence^ 
oontraiy  to  their  obvious  import. 

With  respect  to  all  these  counts  so  withdrawn  from  the  jury, 
the  cases  of  Logan  v.  Steele,  and  Hume  v.  Arrasmiih,  will  be 
found  to  contain  a  refutation  of  any  objection  to  either,  because 
the  expressions  were  only  of  suspicion  or  opinion,  and  not  posi- 
tively charging  a  felony,  or  because  the  name  of  the  plaintiff 
was  not  mentioned. 

The  court  excluded  the  testimony  of  George  Owings,  because 
of  the  confidence  and  friendship  which  had  existed  between  the 
witness  and  the  defendant  from  their  childhood,  and  because 
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tlie  conversations  detailed  were  desired  by  the  defendant  not  to 
be  mentioned,  for  fear  the  plaintiff  would  get  intimation  of  the 
defendant's  plan  of  having  the  plaintiff  searched  for  the  stolen 
money,  on  his  way  to  Flemingsburg.  The  testimony  of  Bryan, 
the  owner  of  the  store,  and  person  from  whom  the  money  bad 
been  stolen,  after  being  detailed,  was,  on  motion,  also  excluded , 
because  tbe  defendant  was  the  clerk  and  servant  of  said  Biyan. 
The  testimony  of  Charles  A.  Day  was  excluded  on  motion  of 
defendant,  because  the  frequent  expressions  by  the  defendant, 
as  to  his  suspicions  and  belief  tbat  the  plaintiff  had  stolen 
Bryan's  money,  were  never,  to  his  recollection,  made  openly 
in  the  street,  but  only  in  the  store  and  at  Bryan's  house,  and 
because  this  witness  and  the  defendant  were  both  clerks  in 
the  store  of  Bryan.  That  the  judge  erred  in  these  several 
opinions  hardly  need  be  said.  The  communications  made  to 
these  witnesses  severally  by  the  defendant,  were  of  a  slander- 
ous character,  as  charged  in  the  declaration;  they  were  not 
made  by  the  defendant  to  his  counselor  and  attorney*at-law, 
nor  under  any  such  circumstances  as  the  law  regards  as  sacred 
and  inviolable. 

Tbe  bill  of  exceptions,  in  addition  to  the  statements  which 
had  been  made  by  those  three  witnesses,  whose  testimony  had 
been  so  heard  and  excluded,  proceeds  to  state  the  testimony  of 
Mr.  Jeremiah  Spurgin,  and  of  Mr.  Fisher.  After  these  vnt- 
nesses  were  examined,  the  testimony  of  the  witnesses,  Owings, 
Bryan,  and  Day,  having  been,  as  aforesaid,  excluded,  "  the  de- 
fendant moved  the  court  to  instruct  the  jury  to  find,  as  in  case 
of  a  nonsuit,  on  the  ground  that  the  foregoing  evidence  was  in- 
sufficient to  support  any  one  of  the  counts  in  the  plaintiff's 
declaration,  which  instruction  the  court  gave,  to  all  of  which 
decisions  the  plaintiff  excepts."  The  testimony  of  Spurgin  and 
Fisher  detailed  very  slanderous  charges,  made  by  the  defend- 
ant against  the  plaintiff,  which  were  more  precisely  applicable 
to  those  counts  which  had  been  excluded  from  the  considera- 
tion of  tbe  jury,  but  were  also  applicable  to  the  sixth  count.  It 
would  be  tedious  to  detail  all  the  evidence  given  by  the  five 
witnesses.  Suffice  it  to  say,  tbat  they  did  prove  the  slanderous 
words  substantially,  as  cbarged  in  the  declaration,  and  in  man- 
ner and  under  circumstances  which  could  leave  no  doubt  as  to 
the  obvious  meaning  of  the  defendant,  to  charge  upon  the 
plaintiff  that  he  had  stolen  Bryan's  money. 

The  plaintiff  has  declared  for  a  grieveous  slander;  he  praved 
it  on  the  defendant  by  five  witnesses;  it  was  circulated  in  an  in 
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sidious  manner,  and  repeated  at  various  times;  but  after  all,  by 
a  series  of  blunders,  tbe  case  has  been  arrested  from  the  juiyby 
the  court,  and  upon  the  plea  of  not  guilty,  the  defendant  has 
judgment  against  the  plaintiff  for  costs. 

It  seems  to  this  court  that  the  circuit  court  erred  in  each  and 
all  of  the  opinions  set  down  in  the  bills  of  exceptions  taken  by 
the  plaintiff.  It  is,  therefore,  considered  by  the  court  that  the 
judgment  of  the  circuit  court  be  reversed,  and  that  the  case  be 
remanded  for  a  venire  facias  de  novo. 

Plaintiff  to  recover  his  costs. 


Colloquium,  definition  and  office  of:  Van  VtckUn  ▼•  ffopkhUf  4  Am. 
Dea348. 

SiAXDKE,  how  proved:  Wheeler  v.  Bohb,  12  Am.  Dec  246;  note,  not  necea- 
nry  to  prove  the  identical  words:  Estea  v.  ArUrobua,  13  Am.  Dec  496;  note^ 
497. 


Gbayes  V.  MOOKB. 

17  T.  B.  MOHBOX.  841.] 

TaouasoBT  Notes — Subject  to  What  Cbediis. — ^A  credit  once  made  on 
a  note,  bat  aubeeqaently  erased,  is  evidence,  and  the  obligor  is  entitled 
to  the  benefit  of  the  same,  unless  disproved  or  explained,  and  evidence 
showing  that  the  money  was  aetoally  paid  as  stated  in  the  erased  credit 
isadmiaaablc 

Ebbob  to  the  Lawrence  circuit.  The  facts  appear  from  tha 
opinion  of  the  court. 

McConnellf  for  plaintiff. 
THpleU,  contra. 

Bj  Court,  OwsLKT,  J.  This  writ  of  error  is  prosecuted  to  re* 
terse  a  judgment  recovered  by  Moore  &  Btirton,  and  on  the 
trial  in  the  circuit  court  of  an  appeal,  which  was  prayed  by 
them,  from  a  decision  of  a  justice,  on  a  warrant  brought  by 
them  against  Graves. 

The  matter  in  contest  relates  exclusively  to  a  credit  of  $20, 
which  Graves  contends  was  paid  by  him  to  Moore,  and  which  he 
insists  was  once  indorsed  upon  the  note  sued  on;  but  after- 
wards, without  his  assent,  was  erased  from  the  note  by  Moore. 

On  the  trial,  which  was  had  in  the  circuit  court  without  plead- 
ings in  writing,  after  the  note  was  read  to  the  jury,  an  indorse- 
ment thereon  was  also  read,  in  the  foUowiug  words:  **  Cr.  by 
cash  rec'd,  $20.00  c.  July  16, 1823.'"  But  the  indorsement  ap- 
peared to  have  been  obliterated,  by  drawing  a  pen  through  it. 
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and  under  it  was  written^  in  the  handwriting^  of  Moore,  these 
words:  "  he  would  not  have  it  on  his  note."  A  witness,  by  the 
name  of  Sellard,  was  introduced  who  proved  that  some  time  in 
1823  (but  the  particular  time  he  could  not  name),  he  thinks  on 
a  court  day,  he  heard  Moore  apply  to  Graves  for  a  loan  of  a 
sum  of  money,  perhaps  $10  or  $15;  that  Graves  immediately 
drew  from  his  pocket  a  roll  of  money  and  gave  Moore,  he 
thinks,  two  bills,  the  amount  of  which  he  knew  not,  nor  could 
he  say  what  sort  of  bank  paper,  not  having  inspected  the  notes; 
and  that  after  having  received  the  bills  Moore  asked  Graves 
whether  he  was  willing  to  have  the  amount  of  the  bills  credited 
on  his  note,  to  which  Graves  replied  he  had  no  objection,  and 
thereupon  the  parties  separated. 

After  the  evidence  was  all  gone  through,  a  motion  was  made 
by  the  counsel  of  Moore  &  Burton  to  exclude  from  the  jury  the 
testimony  of  the  witness  Sellard,  but  the  motion  was  opposed 
by  the  counsel  of  Graves,  and  in  turn  he  moved  the  court  to 
instruct  the  jury,  that  as  the  credit  for  twenty  dollars  appeared 
to  have  been  once  upon  the  note,  though  afterwards  erased,  it 
devolved  upon  Moore,  the  holder  of  the  note,  to  prove  that  the 
(erasure  was  rightfully  made.  The  court  refused  the  instruction 
tv^hich  was  asked  by  Graves,  and  excluded  the  testimony  of  the 
v^itness,  on  the  motion  of  Moore  &  Burton. 

The  decision  is  not  approved  on  either  point.  The  objection 
to  the  excluded  testimony  seems  to  have  been  taken  on  the 
ground  of  its  irrelevancy  to  the  point  in  contest,  and  if  it  were 
BO,  we  should  have  no  hesitation  in  sustaining  the  decision 
which  went  to  exclude  it.  But  it  requires  no  effort  of  the  mind 
to  discover  that  the  testimony  was  well  calculated  to  prove  that 
the  credit,  which  had  been  entered  upon  the  note,  was  placed 
there,  not  only  in  conformity  to  payment  actually  received  by 
Moore,  but  by  the  approbation  of  Graves;  and  if  so,  none  will 
doubt  the  materiality  of  the  testimony  to  illustrate  the  con- 
tested fact  of  payment.  It  is  no  objection  to  the  testimony,  that 
the  same  facts  which  it  went  to  establish  might  have  been  in- 
ferred from  the  indorsed  credit  upon  the  note,  for  that  credit 
had  afterwards  been  erased  by  Moore,  under  the  pretext  of  its 
having  been  applied  without  the  assent  and  against  the  will  of 
Graves;  and  the  testimony,  while  it  went  to  fortify  the  infer- 
ence deducible  from  the  indorsement  itself,  also  goes  to  repel 
the  pretext  assigned  by  Moore  for  erasing  the  credit  The  tes- 
timony was  not,  therefore,  irrelevant,  and  should  not  have  been 
excluded  from  the  jury.    But  were  it  even  admitted  that  the  tea- 
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timon  J  was  properly  excluded,  still  we  should  be  of  opinion  that 
the  instruction  which  was  asked  by  Graves  should  have  been 
^ven  to  the  jury.  The  credit  which  was  indorsed  upon  the  note 
by  Moore,  is  undoubtedly  equivalent  to  an  admission  by  him 
that  80  much  as  was  credited  had  been  paid,  and  there  is  no 
principle  of  eyidence  which  will  allow  a  person,  after  he  has 
admitted  a  fact,  even  if  the  admission  be  by  parol,  and  not  in 
-writing,  to  do  away  the  force  of  the  admission  by  an  after  de- 
nial or  withdrawal  of  it.  Though  it  be  afterwards  denied,  if  it 
-were  by  parol  only,  or  if  it  be  in  writing,  though  it  be  af ter- 
-irards  erased  or  obliterated,  the  admission  is,  nevertheless,  evi- 
cLence  against  the  person  making  it,  and  is  entitled  to  all  the 
weight  of  evidence  of  that  sort,  until  explained  away  or  dis- 
proved by  him. 

The  result  is,  that  the  judgment  must  be  reversed,  with  cost, 
the  cause  remanded  to  the  court  below,  and  further  proceedings 
there  had,  not  inconsistent  with  this  opinion. 


AlDBIDGE  i;.   BiBNEY. 

(7  T.  B.  Monoa,  UL] 

Konnrr — Sbt-ovi.— Where  one  obligation  forms  the  connderation  of  another, 
and  one  of  the  partiee,  without  performing  his  obligation,  removes  from 
the  state,  having  assigned  the  obligation  to  him  of  the  other  party,  the 
latter  may  be  relieved  in  equity  against  a  jadgment  recovered  by  the 


FasnaB  nr  Equttt. — ^In  the  case  mentioned  it  is  not  necessary  to  make  the 

original  obligee,  sgsinst  whom  the  complainant  sets  up  the  obligation  he 

relies  on  as  a  set-off,  a  party. 
Dan  AND  SuBSCBiBiNO  WrrKXSSBS  of  two  agreements  being  the  same,  the 

presumption  is,  until  evidence  is  adduced  to  the  contrary,  that  one  forms 

the  consideration  of  the  other. 

Ebbob  to  the  Garrard  circuit.  Bill  in  chancery.  The  opinion 
states  the  case. 

Anderson,  for  plaintiff. 

MarshaU,  contra. 

By  Court,  Mills,  J.  On  the  seventeenth  of  February,  1800^ 
John  Aldridge  executed  to  Miller  Wood  the  following  instru* 
ment  of  writing: 

*'I  promise  to  pay  Miller  Wood  eleven  pounds  one  shilling 
and  six  pence,  in  either  merchandise  or  whisky,  at  three  shil* 
lings  nine  pence  per  gallon,  on  or  before  the  first  day  of  July 
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next,  for  value  received.     Witness  my  hand  and  seal  the  seven 
teenth  Februaiy,  1800.     (Signed)       John  ALDBmoE.  [seal.]" 

This  writing  Wood  assigned  to  a  certain  Willick,  who  assigned 
it  to  Elisha  Freeman,  who  assigned  it  to  James  Aldridge,  who 
assigned  it  to  Stephen  Firkins,  who  assigned  it  to  James  Bimej, 
who  brought  his  action  at  law  thereon,  and  recovered  judgment 
against  the  obligor.  To  be  relieved  against  this  judgment, 
John  Aldridge  filed  his  bill  in  equity,  showing  that  on  the 
same  day  of  the  execution  of  his  bond  to  Wood,  Wood  exe- 
cuted his  obligation  to  him  (Aldridge)  to  the  following  effect: 

*'  Under  the  penalty  of  one  hundred  pounds,  I  oblige  myself, 
my  heirs,  etc.,  to  do,  or  cause  to  be  done,  the  following  work, 
to  the  house  in  Lancaster,  on  lot  No.  10,  to  wit:  hew  and  put 
up  one  other  set  of  logs,  and  to  be  of  white  oak,  and  finish  the 
roof  in  a  good  and  workmanlike  manner.  The  logs  above  to 
be  hewed  three  sides.  Also  to  furnish  five  hundred  and  fifty 
feet  of  good  sound  flooring  plank,  and  do  fifty  dollars'  worth  of 
mason- work  on  said  house;  should  the  said  mason-work  that  is 
necessary  for  the  said  house  not  amount  to  fifty  dollars,  said 
Wood  is  to  pay  the  balance  in  cattle;  and  if  more,  said  Aldridge 
is  to  pay  in  cattle;  said  carpenter's  work  shall  be  done  by  the 
last  of  March.  Witness  my  hand  and  seal,  this  seventeenth  ol 
February,  1800.  (Signed)  Mh.t.eb  Wood." 

He  charges  this  writing  was  given  in  consideration  of  the 
first,  or  that  one  constituted  the  consideration  of  the  other,  so 
far  as  the  first  extends;  and  that  Wood  violated  his  covenant 
in  every  particular,  and  performed  no  part,  and  even  sold  part 
of  the  materials  belonging  to  Aldridge  at  the  building  before 
his  departure  from  the  state,  and  that  he  had  departed  and  left 
no  remedy  to  Aldridge  to  recover  for  his  breaches  and  failures; 
the  amount  of  which  he  claims  as  a  discount  against  the  note 
held  by  Birney.  Birney  answered,  declaring  his  ignorance  of 
the  equity  set  up  and  requiring  proof.  Wood  never  answered, 
but  order  of  publication  was  made  against  him.  The  court 
below  dismissed  the  bill  of  Aldridge,  with  costs  and  damages. 

It  appears  in  proof  that  Aldridge  had  bought  lot  number  10 
of  Wood,  and  Wood  had  stipulated  to  do  the  work  contained 
in  his  bond  to  Aldridge,  on  the  lot;  and  that  he  had  wholly 
failed  to  do  it  before  he  departed  from  the  country.  It  is  en- 
dent,  from  the  date  of  the  two  writings,  that  one  did  form  part 
of  the  consideration  of  the   other;   that  is,  that  the  writing 
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given  by  Aldridge  did  form  part  of  the  consideration  of  that 
given  by  Wood  to  Aldridge. 

Under  these  circumstances  we  do  not  doubt  the  failure  of 
Wood  to  perform  his  covenant  did  give  to  Aldridge  an  equity 
which  would  follow  his  own  obligation  into  the  hands  of  Birney. 
It  is  true  that  the  claims  of  Aldridge,  or  his  obligation  upon 
Wood  for  the  breaches  thereof,  are  of  a  legal  character,  and 
such  as  form  a  cause  of  action  peculiarly  proper  for  a  court  of 
hiw;  but  Wood,  by  leaving  the  count ly,  put  any  legal  remedy 
out  of  the  power  of  Aldridge;  and  as  one  instrument  formed 
the  consideration  of  the  other,  it  was  competent  for  the  chan- 
cellor to  ascertain  by  a  jury  the  quantum  of  damages,  or  the 
value  of  the  defalcation  of  Wood:  Baylor  v.  Morrison,  2  Bibb, 
103. 

Bot  a  difficulty  here  occurs  with  regard  to  parties  to  the  con* 
test.  Wood  is  named  as  a  defendant  in  the  bill,  and  au  order 
of  publication  was  made  against  him,  and  there  is  a  formal 
certificate  by  the  printer  that  the  order  was  inserted  for  two 
months;  but  it  is  evident  from  said  certificate  that  part  of  those 
weekly  insertions  was  after  the  day  of  appearance  named  in 
the  order.  The  publication  was  commenced  too  late  to  have 
two  months  left  before  the  appearance  day,  and  the  editor  con- 
tinued the  publication  afterwards  to  complete  the  requisite 
length  of  time.  Of  course.  Wood  could  not  be  treated  as  a 
party  before  the  court  at-  the  hearing.  The  question  then 
uriaes,  was  he  a  necessary  party  ?  If  he  was,  then  no  decree  on 
the  merits  ought  to  have  been  rendered.  The  chancellor  ought 
to  have  dismissed  the  bill  for  the  want  of  proper  parties,  with- 
out prejudice,  or  to  have  directed  the  proper  parties  to  be  made 
in  A  reasonable  time,  and  to  direct  the  bill  to  be  dismissed, 
becanse  the  new  party  or  parties  were  not  made,  or  brought  in^ 
at  the  end  of  that  period.  On  the  contrary,  if  Wood  was  not 
a  necessary  party,  then  the  chancellor  might  have  decreed  upon 
the  merits,  as  he  has  done,  without  him. 

Wood  was  the  assignor  of  the  note  or  obligation  held  by 
Birney,  and  as  that  assignment  passed  the  legal  title  of  the  note, 
it  was  not  necessary  that  Wood  should  be  a  party,  for  the  mere 
purpose  of  contesting  that  note,  according  to  previous  decisions. 
The  same  principle,  we  conceive,  dispenses  with  Wood  as  a  nee* 
eesary  party,  notwithstanding  there  is  still  another  obligation 
ux>on  him,  held  by  Aldridge,  to  be  settled  in  this  action.  If  the 
note  held  by  Aldridge  was  for  a  liquidated  demand,  and  could 
have  been  pleaded  as  a  set-off  at  law,  Aldridge  could  have  made 
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that  plea  in  the  common  law  action;  and  allowing  him  to  setup 
and  liquidate  the  amount,  and  claim  it  as  a  discount  against 
BirDey  in  chancery,  without  making  Wood  a  party,  is  permitting 
him  to  do  no  more  than,  he  could  be  allowed  to  do  at  common 
law.  Wood,  therefore,  is  not  a  necessary  party;  and  although 
there  was  an  attempt  to  publish  him,  yet,  as  that  publication 
was  not  properly  made,  we  can  not  suppose  the  complainant, 
Aldridge,  in  a  worse  situation,  with  his  defective  publication, 
than  he  would  have  been  had  he  never  named  Wood  as  a  party 
in  his  bill.  It  was  proper,  therefore,  that  the  chancellor  should 
decree  upon  the  merits,  disregarding  Wood,  as  no  party. 

We  can  not  doubt  that  one  of  these  notes  is  the  consideration 
of  the  other.  They  were  of  the  same  date,  and  witnessed  by 
the  same  witness,  and  unless  something  on  their  face  forbids 
the  conclusion,  or  some  other  proof  is  adduced  to  the  contrary, 
the  presumption  is  that  one  forms  the  consideration  of  the 
other. 

The  court  below  ought,  therefore,  to  have  given  to  Aldridge 
the  relief  desired.  A  jury  ought  to  be  impaneled  to  ascertain 
the  real  injury  or  damages  sustained  by  Aldridge,  and  on  ac-* 
count  of  the  failure  of  Wood  to  comply  with  this  contract, 
these  damages  ought  to  be  set  off  and  discounted  against  the 
judgment  held  by  Bimey,  even  to  the  full  amount,  if  they  shall 
be  so  much  when  ascertained.  If  there  be  more,  as  Wood  is 
no  party,  no  decree  for  the  overplus  can  be  rendered. 

The  decree  must  be  reversed,  with  costs,  and  the  cause  be  re- 
manded for  such  proceedings  to  be  had  and  decree  to  be  ren- 
dered, as  shall  conform  to  this  opinion  and  the  rules  of  equity. 

A  petition  for  a  rehearing  was  submitted  by  the  counsel  for 
the  defendant  in  error,  and  was  overruled  by  the  court. 

SsT-ow  ut  Equht. — See,  for  an  elnoidatioxi  of  thii  tabjeott  Lodtwood  v. 
BaUs,  12  Am.  Deo.  136. 


Habt  v.  Hampton. 

[7  T.  B.  MoXBOB,  881.] 

ExaouTioN  Sales— Devects  in  Propbrtt  Sold,  Who  Liablb  iob.— The 
defendant  in  execution  is  not  boond  to  dJBcloae  defects  in  the  proper^ 
exposed  to  sale  by  the  sheriff,  and  a  failure  to  disclose  the  same  will  nol 
render  him  liable  to  an  action  of  deceit. 

Ebrob  to  the  Clarke  circuit.    Case.    The  facts  are  stated  in 
the  court's  opinion. 
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Sanson,  for  plaintifil 
Simpson,  contra, 

"By  Court,  Bibb,  O.  J.  The  declaration  alleges^  that  the  sheriff 
haviDg  an  execution  against  the  defendants,  George  and  Jesse 
Hampton,  was  directed  by  the  defendants  to  levy  on  sundry 
slaTes,  which  the  sheriff  did  accordingly;  that  at  the  sheriff's 
sale,  the  plaintiff,  Hart,  bid  for  and  purchased  one  of  the  slaves 
for  a  sound  price;  that  the  plaintiff  bid,  under  the  belief  that 
the  slave  was  sound,  and  became  the  best  bidder,  and  gave  his 
bond  to  the  sheriff  for  the  price  of  two  hundred  and  twenty-five 
dollars,  as  required  by  law;  that  the  slave  was  unsound  and 
diseased  of  the  asthma,  which  rendered  him  of  no  value;  that 
the  defendants  were  present  at  the  sheriff's  sale,  knew  of  the 
unsoundness,  and  did  not  disclose  it,  but  concealed  it. 

Tbe  defendants  demurred.    The  court  sustained  the  demurrer. 

We  perceive  no  principle  of  law  by  which  the  defendants  can 
be  charged  in  au  action  of  deceit^  for  being  silent  at  a  sheriff's 
sale  of  their  properly.  They  are  not  the  vendors,  but  the  sheriff; 
he  proceeds  by  the  precept  of  the  law,  he  was  acting  upon  the 
defendants,  as  the  law  supposes,  against  their  will,  and  in 
obedience  to  his  duty  imposed  by  law.  The  law  authorizes  him 
to  seize  and  sell  the  property  of  the  defendant  in  the  execution, 
sach  as  it  is.  The  declaration  alleges  nothing  against  the  de- 
fendants at  the  sale,  but  that  they  were  silently  and  passively 
obedient  to  the  process  of  the  law. 

Judgment  affirmed,  with  costs. 


MoGuiBE  t;.  EOUNB. 

[7  T.B.Monox.88fl.] 

BviDBBCB — Shxeov's  Salks. — It  is  sufficient^  in  proving  title  under  a  sheriff's 
Mle,  that  a  copy  of  the  judgment  and  so  much  of  the  reoord  as  shows 
that  the  ooort  had  jnrisdietion  of  the  defendant^  he  produced. 

Baaawfs  Dsxd— BicrrALS  vs. — A  reference  to  the  execution  and  a  recital  of 
its  principal  parts  in  a  sheriff's  deed,  is  a  sufficient  compliance  with  an 
act  of  the  assembly,  which  directs  the  sheriff  to  recite  in  his  deed,  the 
execntimi  under  which  he  acted  in  making  the  sale. 

lDKlf.-^In  the  recital  of  an  execution  in  a  sheriff's  deed,  an  omission  of  the 
names  of  two  of  the  defendants  la  immaterial,  it  being  recited  that  the 
interest  of  all  the  defendants,  deecribed  as  the  heirs  of  B.  J.,  was  sold 
and  coDveyed. 

Appsal  from  the  Oreenup  circuit.    Ejectment.    The  facts  ap* 
pear  from  the  opinion. 
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TripleUy  for  appellant. 
Brown  and  Depew^  contra. 

By  Court,  Mills,  J.  This  is  a  judgment  in  ejectment,  ob- 
tained for  certain  lots  in  the  town  of  Greenupsburg,  and  the 
title  given  in  evidence  by  the  lessor  of  the  plaintiff  was  obtained 
by  him  under  a  purchase  from  the  sheriff  under  execution. 
During  the  trial  various  exceptions  were  taken  to  the  title  of 
the  plaintiff,  the  most  important  of  which  will  be  noticed  in  re- 
vising the  judgment. 

The  judgment  on  which  the  execution  issued  was  in  the  Scott 
circuit  court,  and  the  lessor  of  the  plaintiff  did  not  offer  in  evi- 
dence a  complete  copy  of  the  record,  but  ouly  the  entry  of  the 
writ  of  inquiry  of  damages  and  judgment  thereon,  after  enter- 
ing the  names  of  the  parties  and  their  appearance.  This  waa 
objected  to,  because  all  the  record  was  not  produced,  but  the 
objection  was  overruled  by  the  court. 

It  is  a  general  rule  that  records,  when  used  in  evidence,  must 
be  produced  entire.  But  this  rule  is  laid  down  with  some  ex- 
ceptions and  limitations.  The  reason  assigned  for  it  is  that 
the  part  of  the  record  which  is  lacking  may  give  the  rest  a  dif- 
ferent meaning.  Where  a  record  is  used  as  evidence  to  prove 
the  facts  therein  contained,  the  rule  well  applies.  -  But  where 
it  is  only  used  as  it  is  here,  to  show  the  fact  that  there  was  such 
judgment,  then  so  much  of  the  record  as  is  relevant  is  fre- 
quently permitted  to  be  used.  Here  the  fact  to  be  shown  waa 
that  there  was  such  judgment  to  warrant  the  execution,  and 
enough  of  the  record  is  produced  to  establish  that  fact.  It 
would  be  highly  inconvenient  to  compel  parties  who  hold  titles 
under  sheriffs'  sales  to  produce,  from  distant  counties,  com- 
plete records  in  suits  in  chancery  or  at  law  as  part  of  their  title. 
Enough  of  the  record,  in  such  case,  to  show  a  valid  judgment^ 
by  the  service  of  process  or  appearance  of  the  parties,  is  suffi- 
.cient,  and  this  copy  produced  shows  that  the  parties  appeared. 

It  is  also  excepted  to  the  sheriff's  deed  that  it  does  not  recite 
the  execution  under  which  the  sale  was  made,  but  only  refers  to 
it  by  description. 

We  suppose  it  must  have  been  intended  to  complain,  because 
the  deed  did  not  recite  the  execution  in  ka$c  verba.  We  do  not 
conceive  that  the  act  of  assembly,  which  directs  the  sheriff  to 
recite  in  his  deed  the  execution  under  which  he  acted  in  the 
sale,  intended  to  require  the  execution  to  be  repeated  word  for 
word.     A  reference  to  and  description  of  the  execution  reciting 
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the  material  parts,  such  as  its  date,  retam,  sam,  parties,  or  the 
like,  has  been  deemed  sufficient,  and  deeds  of  that  character 
have  passed  the  ordeal  of  this  court  in  silence,  without  ever 
supposing  them  defective  because  they  did  not  repeat  every 
word  of  the  execution. 

It  was  also  objected  that  the  deed  omits  the  names  of  two 
persons  named  in  the  execution,  and  that  therefore  their  title 
could  not  have  passed  by  the  sale,  and  the  court  refused  so  to 
instruct  the  jury.  On  examining  the  deed  it  does  appear  that 
in  reciting  the  execution  the  names  of  these  persons  are  omitted. 
But  this  omission,  we  conceive,  is  not  sufficient  to  make  the 
deed  inoperatiTe  as  to  their  interest,  because  the  deed  shows 
that  the  sheriff  sold  all  the  title  of  the  defendants  in  the  execu- 
tion, and  the  sheriff  conveys  the  whole  interest  of  all  the  de- 
fendants by  the  description  of  the  heirs  of  Bobert  Johnson, 
and  the  omission  to  recite  all  the  names  in  the  execution  can 
not  vitiate  the  operation  of  the  deed  upon  the  title  which  the 
sheriff  declares  in  his  deed  he  has  sold. 

Judgment  affirmed,  with  costs. 


In  the  note  to  Jhrf<mr  ▼.  Camfranc,  13  Am.  Deo.  365,  the  question  when 
the  record  most  be  produced  to  rapport  a  sheriff*!  sale  is  discussed  at  length. 


Tbimble  v.  Spilleb. 

rr  T.  B.  MoxBOX,  8M.] 

iauma  ahb  Baitbbt— Mxasube  of  Damages. — ^In  sn  action  of  damages, 
by  a  parent^  for  an  assault  and  battery  upon  his  daughter,  the  jury,  in 
estimating  the  amount  of  damages,  may  take  in  consideration  the  feel« 
ing  of  the  parties  and  character  of  the  family. 

Ebbob  to  the  Clark  circuit.    The  opinion  states  the  case. 
J.  Speed  Smith,  for  plaintiff. 
CriUenden,  contra. 

By  Court,  Owslet.  J.  Spiller  sued  Trimble  and  wife,  and 
declared  against  them  for  a  trespass,  assault  and  battery,  com- 
mitted by  Mrs.  Trimble  upon  the  daughter  of  Spiller,  by  which 
he  sustained  great  loss  of  service,  etc. 

At  the  trial  in  the  circuit  court,  after  the  battery  as  charged 
ia  the  declaration  was  proved,  under  circumstances  highly 
aggravated  and  injurious  to  the  feelings  of  Spiller,  and  deroga* 
toiy  to  the  character  of  his  family,  Trimble  moved  the  court  to 
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instittct  the  juiy,  that  in  their  estimate  of  damages  they  could 
not  regard  the  disgrace  of  Spiller  or  his  family,  which  resulted 
from  the  battery.  But  his  motion  was  overruled,  and  the  jury 
were  instructed  that  in  estimating  the  damages  they  had  a  right 
to  consider  the  injury  to  the  feelings  of  the  parents,  and  the 
character  of  the  family,  occasioned  by  the  assault  and  battery 
proved.  The  question  for  the  determination  of  this  court  is. 
Was  the  circuit  court  correct,  both  in  refusing  and  giving  the 
instructions  ? 

In  our  researches  upon  the  subject,  we  have  met  with  no  re- 
ported case  in  which  such  a  question,  in  an  action  like  the 
present,  has  ever  undergone  a  direct  adjudication.  But  cases 
are  to  be  found  in  which  questions,  turning  upon  analogona 
principles,  have  been  decided,  and  which  are  understood  to  sus- 
tain the  decision  of  the  circuit  court.  The  legal  foundation  of 
the  action  is  the  same,  whether  it  be  brought  by  a  parent  for  the 
seduction  or  battery  of  his  daughter.  If  there  be  a  loss  to  the 
parent  of  the  service  of  his  child,  he  has  an  unquestionable 
right  to  maintain  the  action  in  either  case,  and  in  neither  case 
is  he  allowed  to  recover  without  proof  of  the  loss  of  service,  or 
what,  by  construction  of  law,  is  equivalent  thereto.  The  loss 
of  service  is  not,  however,  admitted  to  prove  the  sole  and  exclu- 
sive consideration  for  the  jury,  in  estimating  damages,  in  either 
case.  There  is  no  principle  that  can  limit  the  jury,  in  their 
estimate  of  damages,  to  the  amount  of  damages  from  loss  of 
service,  occasioned  by  a  battery  on  the  child,  that  would  not 
equally  apply  to  the  estimate  of  damages  occasioned  by  the 
seduction  of  the  daughter;  and  the  rule  is  well  settled,  that  in 
an  action  by  a  parent  for  the  seduction  of  his  child,  the  jury  are 
not  confined  in  their  estimate  of  damages  to  the  mere  amount 
of  the  damage  from  loss  of  service,  and  the  expense  consequent 
upon  the  seduction,  but  may  award  compensation  for  the  dis- 
honor and  disgrace  cast  upon  the  plaintiff  and  his  family  by 
such  an  injury:  3  Stark.  Ev.  1308.  Hence  we  infer  that  there 
is  no  error  either  in  refusing  or  giving  the  instructions  to  the 

jury. 

The  judgment  is  consequently  affirmed,  with  cost  and  damages. 


Brown  v.  Wmqht. 

[7  T.  B.  Moxxos,  896.1 

SuBiTT — How  RSLBASED. — A  Burety  of  a  purchaser  can  not  obtain  relief 
against  his  obligation  on  the  ground  of  fraud  in  the  sale,  onleas  it  appear 
that  his  principal  and  the  vendor  have  combined  to  defiaad  him. 
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Idhc. — ^A  NoTATiov  between  the  prinoipil  and  creditor,  whereby  time 
it  giTen,  to  the  prejudice  of  the  surety,  diachaigee  him;  but  the  new 
eootrect  ahonld  be  made  clearly  to  appear,  and  that  it  was  so  prejudicial 
to  the  mxety  in  its  tendency,  that  the  obligee  ought  to  be  compelled  to 
rely  upon  it,  and  not  be  allowed  to  resort  again  to  the  surety. 

Bbbos  to  the  Logan  ciionit.    Bill  in  ohanceiy.    The  opinion 
■tates  the  case. 


Mayes  and  OriUenden,  for 
Fcpe  and  Monroe^  for  defendant. 

By  CfOnrty  Millb,  J.  Lilburn  Wright  filed  his  hill  to  be  re- 
liered  against  three  judgments  at  law,  founded  on  three  notes 
executed  by  him  as  surety  for  Bobert  A.  Wright,  Jesse  T. 
Wright  being  another  co-surety,  to  Gkorge  Brown.  One  of 
Uiese  notes  was  assigned  by  Brown  to  H.  Slater,  and  the  other 
two  retained  by  Brown,  and  on  all  separate  judgments  were  ob- 
tained against  Lilburn  Wright  only.  His  equity,  on  which  he 
relies  for  relief »  may  be  summed  up  under  the  following  heads, 
to  wit: 

That  Oeorge  Brown  was  one  of  several  proprietors  of  the 
town  of  Oumberland,  in  Tennessee,  as  laid  off,  and  the  lots 
in  which  were  sold  out  by  said  proprietors,  and  in  the  diTision 
of  the  notes  of  the  purchasers  among  the  proprietors,  these  in 
question  fell  to  Brown,  and  each  was  given  for  the  purchase  of 
lots  in  said  town,  made  by  Bobert  A.  Wright  at  the  public 
sale  of  lots;  and  it  was  represented  at  the  said  sale  by  the  pro- 
prietors: 

1.  That  shortly  after  the  sale  the  proprietors  would  build  a 
bridge  across  Bed  river,  which  would  greatly  increase  the  value 
of  lots  in  the  town,  and  also  that  they  would  build  convenient 
and  commodious  warehouses  in  the  town,  which  deluded  the 
bidders,  and  lots  were  sold  for  hundreds  of  dollars  that  were 
not  worth  as  many  cents; 

2.  That  the  proprietors  had  many  secret  by-bidders  for  the 
lots,  and  the  auctioneer  himself  would  cry  bid  after  bid  when 
it  was  unknown  whence  the  bid  came;  and  in  fact  the  bids  were 
made  by  the  auctioneer  himself  by  secret  instructions  from  the 
proprietors; 

3.  That,  as  the  complainant  is  advised,  Oeorge  Brown  and 
the  remaining  proprietors  of  the  town  had  not,  at  the  time  of 
the  sale,  a  good  and  sufficient  title  to  the  land  on  which  the 
said  town  was  established; 

4«  That  said  proprietors  failed  to  give  any  writing  evidencing 
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the  sale  of  lots  at  tbe  time  of  sale,  whereby  the  sale  was  Yoid 
by  tbe  statute  of  frauds  and  perjuries. 

He  insists  that  the  proprietors  failed  in  performing  those 
things,  such  as  the  bridge  and  warehouses,  which  they  held  oat 
as  inducements  to  the  purchasing  of  lots;  that  the  town  is 
abandoned,  and  is  a  common. 

He  makes  the  principal,  Robert  A.  Wright,  and  his  co-surety, 
as  well  as  Brown  and  Slater,  defendants  to  this  bill,  and  adver- 
tised against  his  principal  as  a  non-resident,  and  took  the  bill 
as  confessed. 

Brown  and  Slater  both  answered  the  bill,  denying  the  equity, 
and  contesting  the  complainant's  right  to  relief.  The  court 
perpetuated  the  injunction,  and  gave  complete  relief  against 
the  whole  demand. 

If  we  waive  the  objection  against  this  decree  of  a  perpetual 
injunction,  without  setting  aside  the  contract  in  ioio,  we  can  not 
perceive  on  what  principle  the  court  below  could  have  given  re- 
lief to  the  surety,  on  the  equity  set  up,  without  that  relief  being 
asked  by  the  principal.     The  principal,  it  is  true,  is  made  a  de- 
fendant; but  it  is  not  even  suggested  in  the  bill  that  he  resists 
fche  fulfillment  of  the  contract,  or  desires  relief  from  it.      The 
grounds  relied  on  are  fraud,  delusion,  and  failure  of  considera- 
tion, for  the  purpose  of  setting  aside  the  contract.    It  must 
rest  on  the  election  of  the  principal,  whether  he  will  or  will  not 
avail  himself  of  these  grounds,  if  they  exist.    He  still  has  a 
right  to  waive  this  equity  and  insist  on  a  fulfillment,  and  his 
surety  has  not  a  right  to  make  that  election  for  him.      Indeed, 
so  far  as  the  bill  in  this  case  shows,  it  is  not  even  the  surety 
forcing  the  principal  into  the  measure  of  setting  aside  the  con- 
tract, but  ib  is  an  attempt  on  the  part  of  the  surety  to  relieve 
himself  by  the  equity  of  a  supposed  fraud  on  his  principal, 
leaving  his  principal  hereafter  to  act  as  he  chooses;  and  not  only 
the  principal  hereafter,  but  the  co-surety  has  a  right  each  to 
their  bill  for  relief,  or  a  right  to  waive  the  equity.     It  is,  in 
general,  true  that  a  surety,  where  the  defense  rests  in  an  equity 
against  the  contract,  follows  the  fate  of  the  principal,  and  is 
bound  when  the  principal  is  bound,  and  released  when  the 
priDcipal  is  released;  and  there  are  cases  where,  if  the  contract 
be  voidable  only  in  equity,  and  that  at  the  election  of  the  prin- 
cipal, the  surety  can  not  make  that  election  for  him;  and  such 
we  conceive  this  case  to  be.    Whether,  in  such  cases,  if  the 
principal  should  refuse  to  make  the  defense  by  way  of  a  fraud 
on  his  surety,  and  combination  with  the  opposite  party,  there 
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might  Dot  still  be  relief  granted  to  the  surety,  we  need  not  now 
detennine.  For,  if  there  be  such,  the  fraud  and  collusion,  or 
combination,  ought  to  be  charged  in  the  bill,  and  made  out  in 
evidence,  and  here  there  is  no  attempt  to  do  so.  We,  therefore, 
conceive,  thai  under  the  circumstances  of  this  case,  the  com- 
plainant can  not  avail  himself  of  the  equity  which  he  has  set  up. 

But  there  is  another  ground  or  other  grounds  of  equity  set  up 
in  the  bill  against  both  Slater  and  Brown,  which  are  proper  for 
a  surety  to  avail  himself  of,  and  which  could  be  of  no  avail  to 
the  principal.  That  is  the  following:  That  Brown  made  a  new 
agreement  with  the  principal,  without  consent  of  the  surety, 
whereby  day  was  given  to  the  principal,  to  the  prejudice  of  the 
surely.  It  is  likewise  alleged,  that  Slater  had  made  a  like  agree- 
ment with  Bobert  A.  Wright,  the  principal,  to  the  prejudice  of 
the  suretjS 

That  such  agreements  may  operate  in  equity  to  discharge  the 
surety,  has  been  often  held  by  this  court,  as  well  as  other  courts 
of  equity;  but  it  is  essential  to  such  a  discharge,  that  the  con- 
tract with  the  principal  should  be  made  clearly  to  appear,  and 
that  it  was  so  prejudicial  to  the  surety  in  its  tendency,  that  the 
obligee  ought  to  be  compelled  to  rely  upon  it,  and  not  to  be  al- 
lowed to  resort  again  to  the  surety.  But  in  this  case,  the  agree- 
ments on  the  part  of  both  Brown  and  Slater,  with  the  principal, 
Bobert  A.  Wright,  were  conditional  only,  dependent  on  the  com- 
pliance of  Bobert  A. .  Wright,  and  had  he  complied,  the  said 
agreements  would  have  operated  to  the  benefit  of  the  surety. 
He  did  not  comply,  and  there  is  no  proof  conducing  to  show 
that  by  said  agreements  any  lapse  of  time  took  place  prejudicial 
to  the  surety.  Indeed,  the  case  on  this  ground  of  equity  is  very 
deficient  in  point  of  proof  of  the  facts  charged,  so  much  so,  that 
it  can  not  be  perceived  clearly  what  the  agreements  were,  and 
how  they  operated  to  the  prejudice  of  the  surety. 

The  decree  must  be  reversed  with  costs,  and  the  cause  be  re- 
mandedy  with  directions  to  dissolve  the  injunction,  and  dismiss 
the  bill  -with  costs  and  damages. 


See  note  to  Cope  v.  Smithy  11  Am.  Dec  689,  as  to  when  saiety  is  released 
bf  extension  of  time  to  the  principal;  and  Painv.  Pttehardp  7  Id.  S70^  as 
to  when  he  is  discharged  by  failnie  to  porsne  principal 
Am.  Dao.  Yol.  XVm^U 
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Divine  v.  Habyie. 

[7  T.  B.  HonoB,  439.] 

A  Sim  am  not  be  soed  in  her  own  coorts,  unlees  there  is  an  enactment 
of  the  legialatore,  providing  the  manner  and  in  what  oonrts  she  may  be 
■ned. 

A  State  can  not  be  made  a  garmshee,  nor  can  the  auditor  and  treasnxer  be 
made  parties  to  a  soit^  in  place  of  the  state,  to  obtain  a  warrant  and 
money  from  the  treasnrer. 

CBEDnoR  or  THB  Statb  can  not  be  compelled,  by  bill,  under  the  act  sub- 
jecting chosea  in  action  of  a  debtor  to  the  satisfaction  of  his  creditor's 
judgment,  to  assign  his  warrants  on  the  treasury,  or  otherwise  transfer 
the  demand  to  his  creditor. 

Deuand  ox  the  State  is  not  a  choee  in  action  within  the  statute  mentioned. 

Statutes — State,  When  Aftegted  bt. — ^A  state  is  not  embraced  by  an  act 
made  to  operate  between  individuals,  unless  such  intentioa  is  apparent 
in  the  act,  and  an  act  subjecting  the  debts  due  a  judgmenOTebtor  to  bis 
creditors,  does  not  embrace  a  debt  due  by  the  state. 

Appeal  from  the  Franklin  circuit.  Bill  in  chancery.  The 
opinion  states  the  case. 

Denny,  Hoggin  and  Loughborough,  for  appellant. 

Marshall  and  Critlenden,  conira. 

By  Court,  Mills,  J.  The  legislature  of  Kentucky,  at  their 
session  of  1825,  allowed  to  Boger  Divine  two  hundred  and  fifty- 
two  dollars  and  fifty  cents,  for  cutting  and  piling  wood  for  the 
house  of  representatives  during  that  session,  and  this  allowance 
was  made  ia  the  ordinary  appropriation  bill. 

Jobn  Harvie,  who  was  creditor  of  said  Divine,  by  judgment 
and  an  execution  of  fieri  faciaa  thereon,  returned  **  no  properly 
found,"  filed  his  bill  in  equity,  to  subject  this  claim  of  Divine 
against  the  state,  to  the  satisfaction  of  his  judgment,  under  the 
act  of  assembly  which  authorizes  a  bill  in  equity  to  subject 
equitable  estates  and  cboses  in  action  to  the  satisfaction  of  such 
judgments.  He  made  said  Divine,  the  auditor  and  treasurer  of 
the  state  parties,  and  prayed  that  the  auditor  might  be  directed 
by  the  decree  of  the  court  to  draw  the  warrant  in  his  favor,  and 
the  treasurer  to  pay  it  in  satisfaction  of  so  much  of  the  judg- 
ment. 

There  being  no  dispute  about  the  facta  of  the  case,  Divine 
submitted  the  case  to  the  court  on  demurrer  to  the  bill,  for  a 
final  decree.  The  court  below  decreed  in  favor  of  the  com- 
plainant, and  directed  the  auditor  to  draw  the  warrant  to  Har- 
vie, and  the  treasurer  to  pay  bim  the  amount. 
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From  this  decree  Divioe  has  appealed. 

The  act  of  assembly  under  which  these  proceedings  were 
had,  reads  thus: 

••Whenever  an  execution  ot  fieri  facias,  founded  upon  any 
judgment  or  decree,  or  upon  any  bond  having  the  force  of  a 
judgment,  shall  issue  to  the  proper  officer,  and  be  returned,  as 
to  the  whole  or  any  part  thereof,  in  substance,  that  the  defend- 
ant hath  no  effects  in  his  bailiwick  to  satisfy  the  same,  the  proper 
court  or  courts  of  chancery  shall  have  jurisdiction,  on  bill  filed, 
to  subject  to  the  satisfaction  of  such  judgment,  decree,  or  bond, 
any  choses  in  action  belonging:  to  the  debtor,  and  also  any  equit- 
able or  legal  interest  in  any  estate,  real,  personal,  or  mixed, 
which  the  debtor  may  be  entitled  to;  and  to  that  end  may  bring 
other  parties  before  the  court,  and  make  such  decree  as  may  be 
equitable  under  the  jurisdiction  hereby  conferred." 

The  expressions  of  this  statute  are  very  broad,  and  it  does  sub« 
ject  to  the  power  of  the  chancellor  the  interest  of  the  defendant  of 
almost  every  character.  It  is  now  our  part  to  consider  whether 
it  is  broad  enough  to  reach  this  demand  of  Divine  against  the 
Btate,  and  subject  it  to  his  debts;  or  whether  this  appropriation 
by  the  state  is  excluded  in  this  provision. 

It  seems  to  be  conceded  on  all  hands,  that  the  state  can  not 
be  made  a  party  defendant,  and  is  not  suable  in  her  own  courts. 

Although  the  constitution  has  declared  that  'Hhe  general 
assembly  shall  direct  by  law  in  what  manner  and  in  what  courts 
suits  may  be  brought  against  the  commonwealth,''  yet  that  body 
has  never  complied  with  this  direction,  but  has  hitherto  kept  in 
their  own  power  the  granting  of  justice  to  creditors  of  the  state 
on  petition.  This  voluntary  grant  of  the  state  to  individuals^ 
18  the  only  judgment  and  execution  to  which  the  state  is  sub- 
ject. Whatever,  then,  the  claims  of  Divine  may  be  against  the 
state,  and  however  clearly  they  may  be  acknowledged,  the  state 
can  not  become  a  garnishee,  and  we  can  not  suppose  that  this 
act,  granting  jurisdiction  to  the  chancellor,  was  intended  to 
make  the  state  suable. 

Nor  do  we  conceive  that  the  auditor  and  treasurer  are  proper 
partiee  to  the  controversy,  or  that  they  can  be  used  as  a  sub- 
stitute for  the  state.  They  are  not  officers  appointed  to  defend 
the  interest  of  %he  state  generally,  although  by  special  act  of 
assembly  they  may  be  used  as  such.  The  attorney-general  has 
more  claims  to  the  general  appointment  to  defend  the  rights  of 
the  state. 

The  only  analogous  case  in  our  recollection,  which  might  be 
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supposed  to  give  color  to  the  nglit  of  making  the  auditor  and 
treasurer  parties,  where  the  state  could  not  be  sued,  is  that  of 
Osbom  V.  United  States  Bank,  9  Wheat.  738.  But  the  analogy 
between  the  cases  fails  in  an  important  particular.  In  that 
case,  under  an  act  of  the  general  assembly  of  Ohio,  the  auditor 
issued  his  warrant  to  an  officer  of  his  own  appointment,  to  seize 
and  take  by  distress,  from  the  Bank  of  the  United  States,  or 
one  of  its  branches,  a  sum  of  money  assessed  by  an  act  of  the 
legislature  on  the  branch,  as  a  tax  due  the  state  for^ezercising 
the  corporate  franchise  within  the  state.  The  officer  so  ap- 
pointed executed  the  waiTant,  took  one  hundred  thousand  dol- 
lars, and  deposited  it  with  the  treasurer,  who  received  it,  and 
the  bill  brought  by  the  bank  with  injunction,  made  the  auditor, 
the  officer  of  distress,  and  treasurer,  parties,  restraining  further 
attempts  to  execute  the  act  of  the  legislature,  and  praying  a 
restoration  in  specie  of  the  sum  already  taken.  It  was  objected 
that  the  state  was  not  suable;  that  it  was  a  controversy  between 
the  bank  and  the  state  substantially;  and,  of  course,. that  the 
«uit  would  not  lie.  It  was  ruled  by  the  court  that  if  the  state 
bad  been  liable  to  suit,  the  bank  would  have  had  its  election 
to  sue  the  state  or  her  agents,  who  had  become  liable  by 
attempting  to  execute  a  void  act,  under  which  they  could  not 
justify;  and,  of  course,  as  the  state  could  not  be  sued,  her 
exemption  did  not  defeat  the  cause  of  action  against  the  agents, 
that  they,  by  executing  a  void  act,  were  personal!}*  liable, 
and  by  reason  of  that  personal  liability,  they  were  proper  par- 
lies, and  therefore  the  proceedings  against  them  might  be  sus- 
tained without  joining  the  state,  just  as  the  actual  trespasser, 
who  commits  his  trespass  at  the  command  of  another,  may  be 
made  responsible  alone,  without  uniting  the  person  who  gave 
the  command.  ^ 

In  this  case  there  is  a  total  want  of  personal  liability  on  the 
part  of  the  auditor  or  treasurer.  There  is  no  claim  against 
them  as  individuals;  and  as  officers,  they  are  not  appointed  to 
defend  for  the  state,  and,  of  course,  there  is  a  total  defeat  of 
parties  here  as  garnishees,  or  stakeholders  of  the  fund,  which 
the  chancellor  is  called  upon  to  subject. 

As  the  state  is  not  suable,  and  the  auditor  and  treasarer  are 
cot  proper  parties  in  lieu  of  the  state,  it  rerikins  to  inquire 
whether  this  bill  can  be  sustained  against  Divine  alone,  and 
whether  the  chancellor  ought,  or  ought  not,  to  compel  Divine 
to  transfer  this  claim,  or  to  give  an  authority  to  the  auditor  to 
draw,  and  the  treasurer  to  pay  over  to  the  complainant.     It 
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may  be  urged  thai  the  equity  of  such  a  coarse  is  strengthened, 
because  Divine  has  a  right  to  the  f  uud,  and  the  complainant 
can  not  make  the  person  who  owes  it  a  party  to  subject  it. 
This  money  due  from  the  state  was  no  part  of  the  estate  of 
Divine  until  he  received  it,  because  the  claim  attached  to  no 
specific  money,  and  therefore  not  within  those  expressions  of  the 
act  which  subject  estate,  real,  personal,  or  mixed. 

Nor  can  it  be  strictly  said  to  be  a  chose  in  action,  which 
literally  signifies  a  thing  for  which  an  action  may  be  brought, 
and  we  have  seen  that  no  action  would  or  could  be  brought  for 
this  sum  in  favor  of  Divine  against  the  state. 

But  as  Divine  might  have  proceeded  by  mandamus  against 
the  auditor  and  treasurer  to  compel  them  to  pay  this  money  out 
of  the  treasury,  in  case  of  their  refusal,  it  may  be  urged  that 
the  claim  comes  within  the  spirit  of  the  term  chose  in  action, 
and  therefore  is  at  least  within  the  equity  of  the  act. 

This  reasoning  is  entitled  to  weight,  and  might  command  our 
assent,  was  it  not  for  another  rule  of  law  which  operates  to  the 
exoneration  of  this  claim.  It  is  a  rule  that  the  commonwealth 
is  not  embraced  by  an  act  which  is  made  to  operate  between 
individuals,  unless  there  is  something  in  the  act  which  shows 
an  intention  to  subject  the  state  to  the  same  rule. 

The  act  unquestionably  intended  to  subject  the  debtors  of  a 
debtor  to  the  demands  of  the  creditor  of  but  one  of  tbem.  But 
did  the  legislature  intend  to  make  the  state  such  a  debtor  as 
that  she  would  be  compelled  to  pay  her  debts  to  the  creditor  of 
her  creditor?  We  conceive  not;  and  evil  might  result  to  the 
public  weal,  if  contracts  made  with  the  state  could  by  construc- 
tion only  be  emptied  and  made  fruitless  at  the  instance  of  the 
creditors  of  her  contractor. 

The  credit  of  the  contractor  with  [government  may,  and  fre- 
quently does,  depend  upon  the  credit  of  the  government;  the 
belief  that  government  is  able,  enables  the  contractor  to  obtEun 
what  the  government  needs;  and  if  other  creditors  can  change 
the  destination  of  the  fund,  the  contractor  may  sink,  and  the 
government  sufier  injury  by  the  failure. 

To  make  the  matter  more  palpable  we  will  apply  the  rule  to 
the  government  of  the  United  States,  and  suppose  that  creditors 
of  her  mail  contractors,  or  contractors  for  the  sustenance  of  the 
army,  could  compel  such  contractors,  by  the  decree  of  a  court 
of  equity,  to  assign  over  and  transfer  the  securities  and  vouch* 
ers  of  the  government  for  the  demands  due  and  becoming  due 
from  the  government.     How  often,  in  that  event,  might  the 
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trausportation  of  the  mail  fail  by  such  an  interference  of  cred- 
itors, or  the  sinews  of  war  be  cut  and  an  army  be  left  destitute  ! 
Government,  as  a  sovereign,  may  contract  with  whom  she  will, 
and  the  credit  which  she  gives  by  her  obligation  may  be,  and 
frequently  is,  the  only  credit  which  her  contractor  possesses. 
If  that  credit  can  be  directed  to  other  debts,  instead  of  the  sup- 
plies of  the  government,  against  the  will  of  her  contractors,  in- 
jury to  government  and  disgrace  to  the  officer  may  be  the  con- 
sequence. It  would  be  a  mortifying  circumstance  to  see  a 
member  of  the  legislature  rendered  unable  to  pay  his  suste- 
nance, while  attending  on  its  session,  because  a  creditor  who 
never  dealt  on  the  credit  of  the  fund  should,  by  injunction,  de- 
tain his  compensation,  on  which  he  obtained  credit  with  his 
host.  Many  instances  of  public  injuxy  and  of  disgrace  to  offi- 
cers might  be  produced,  which  would  result  from  supposing 
that  the  debts  due  from  the  government  to  her  officers  and  con- 
tractors were  subjected,  by  the  act,  to  the  same  rule  with  indi- 
vidual debts,  which  induces  the  belief  that  this  class  of  debts, 
or  choses  in  action,  if  such  they  can  be  called,  were  not  in- 
tended, and  that  without  express  direction  the  courts  of  equity 
ought  not  to  bring  such  contracts  of  the  state  to  the 
same  footing  with  other  contracts  and  debts.  It  will  be 
proper  that  the  legislature  should  first  expressly  determine  how 
far,  with  safety,  the  state's  own  contracts  and  engagements  shall 
be  thus  involved  in  danger. 

The  decree.  Judge  Owsley  dissenting,  is  reversed  with  costs, 
and  cause  remanded,  with  direction  to  dismiss  the  bill  with  costs. 

OwsLET,  J.  I  have  not  been  able  to  bring  my  mind  to 
assent  to  the  construction  put  upon  the  act  of  assembly,  on 
which  this  case  turns,  by  a  majority  of  the  court,  or  the  con- 
clusion to  which  that  construction  leads.  I  perceive  no  good 
reason  for  excepting  out  of  the  act  debts  due  from  the  gov- 
ernment, while  debts  owing  by  one  person  to  another  are 
admitted  to  be  within  it.  The  interest,  which  the  person  to 
whom  debts  of  either  sort  are  due,  has  in  the  money,  according 
to  my  understanding,  comes  literally  within  the  provisions  of  the 
act.  To  bring  debts  due  from  government,  within  the  provis- 
ions of  the  act,  it  is  not  necessary  to  maintain  that  such  debts 
are  strictly  and  technically  choses  in  action.  The  act  has  not 
only  subjected  to  the  satisfaction  of  the  judgment  of  creditors 
all  choses  in  action  belonging  to  the  debtor,  but  it  has  also  ex* 
pressly  made  subject  to  judgments  all  equitable  and  legal  in- 
terest in  any  estate,  real,  personal,  or  mixed,  to   which   th6 
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debtor  may  be  entitled;  and,  to  my  mind,  it  is  perfectly  clear 
that  the  interest  which  one,  to  whom  government  is  indebt- 
ed, has  in  the  debt,  is  an  interest  to  which  he  is  entitled  in  per- 
sonal estate.  Money,  as  well  as  any  other  specific  chattel,  is 
personal  estate,  and  the  interest,  to  which  a  person  is  entitled 
in  any  debt  owing  him,  must  necessarily  be  an  interest  in  the 
money  due,  and,  of  course,  an  interest  in  personal  estate.  If, 
by  the  rules  and  usages  of  equity,  it  were  impracticable  to  reach 
debts  due  from  government,  there  would  certainly  be  great 
plausibility  in  excepting  debts  out  of  the  act.  But,  while  I  ad- 
mit government  can  not  be  sued,  I  discover  no  difficulty  in 
reaching  any  debts  which  she  may  be  owing  to  others.  It  can 
not  be  done  by  process  against  government,  but  it  may  be  done 
by  acting  on  the  person  of  him  to  whom  the  debts  are  owing; 
and,  although  by  legislative  inaction,  the  decrees  of  courts  of 
equity  may  now,  in  cases  where  such  a  course  is  proper,  be  en- 
forced by  writ  of  execution,  in  ancient  times  they  were  most 
§^enerally  enforced  by  acting  on  the  person  of  the  defendant; 
and  there  is  nothing  in  the  act  of  the  legislature  prescribing  a 
different  course,  to  prevent  the  court  from  enforcing  its  decree 
a4MX>rding  to  the  former  practice  and  usage. 

Though  a  debt  be  owing  by  government,  let  the  considera- 
tion of  it  be  what  it  may,  I  discover  no  reason  for  protecting  the 
person  to  whom  it  is  owing  in  the  enjoyment  of  it,  and  with- 
holding it  from  the  demands  of  his  creditors,  that  does  not 
equally  apply  to  debts  of  any  other  sort.  There  is,  in  moral 
justice,  the  same  obligation  on  a  debtor,  to  apply  demands 
which  he  may  have  upon  government  to  the  satisfaction  of  debts 
owing  by  him,  as  there  is  for  the  application  of  demands  of  any 
other  sort  to  that  purpose. 

Nor  do  I  perceive  the  danger  to  which  government  will  be 
exposed  by  making  the  act  embrace  debts  actually  owing  bj 
her.  After  the  debt  is  payable,  it  can  not  be  important  to  the 
interest  of  government,  whether  the  money  is  paid  over  to  the 
person  with  whom  it  was  contracted,  or  to  any  other.  Though 
the  payment  be  made  to  another,  the  wheels  of  government 
may  move  on  as  before,  without  the  apprehension  of  danger  to 
the  post-office  establishment,  or  fears  that  members  of  the 
legislature  may  be  disturbed  in  their  official  deliberations.  I 
view  the  act  in  the  light  of  a  remedial  statute,  and  conceive 
that  instead  of  a  strict  construction  it  should  be  expounded 
liberally  in  favor  of  creditors,  for  whose  benefit  it  was  enacted. 

My  opinion  is,  that  the  debt  due  from  government  to  Divine 
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is  within  the  provisions  of  the  act,  and  that  he  should,  by  the 
appropriate  decree,  be  compelled  to  furnish  the  necessary  means 
to  enable  the  complainant  to  recover  the  money. 


United  States  and  States  not  Subject  to  Garntshment. — Offioen 
of  the  United  States,  and  of  the  different  states,  having  money  in 
their  hands  to  which  certain  individuals  are  entitled,  are  not  liable 
to  the  creditors  of  those  individuals  in  the  process  of  attachment, 
garnishment,  and  the  like.  This  rule,  as  far  as  the  same  is  applicable 
to  national  and  state  officers,  has  never  been  seriously  questioned,  having 
been  established  at  an  early  date  in  the  history  of  our  government,  and 
ever  since  sustained  by  the  adjudications  of  both  the  national  and  state 
courts:  Freeman  on  Executions,  sec.  132;  Drake  on  Attachments,  sec  512;' 
Buchanan  v.  Alexandery  4  How.  (U.  S.)  20;  SUUjnan  v.  Isham,  11  Conn.  124; 
McMeehin  v.  The  State,  4  Eng.  (Ark.)  553;  WUd  v.  Ferguson,  23  La.  An. 
752;  Tracy  v.  Hornhuckle,  8  Bush,  336;  Rodman  v.  Muttselman,  12  Id.  354; 
S.  C,  23  Am.  R.  724;  Rolls  v.  Andes  Ins.  Co.,  23  Gratt.  509;  S.  C,  14  Am. 
R.  147;  Bank  of  Tennessee  v.  Dibrel/,  3  Sneed  (Tenn.)  378;  The  MechnnicB 
and  Trader^  Bank  v.  Hodfje,  3  Robinson  (La.)  373;  Opinions  of  the  U.  S. 
Attorney-General,  vol.  3,  p.  718;  Id.,  vol.  5,  p.  759;  Id.,  vol  10,  p.  120; 
State  V.  Curran,  7  Eng.  322;  Danley  v.  State  Bank,  15  Ark.  16;  Spalding  v. 
Imlay,  1  Root,  551;  Wicks  v.  Branch  Bank  of  Mobile^  12  Ala,  594;  Dobbins 
v.  Railroad  Company,  37  Geo.  240;  Wilson  v.  The  Bank  of  Louisiana,  55  Id. 
98;  Gam.  of  Brasheurs  v.  Root,  8  Md.  95;  see,  Avei'ill  v.  Tucker,  2  Oranch, 
C.  C.  514.  The  reasons  for  this  rule  will  be  briefly  considered.  The  process 
of  garnishment  is  substantially  the  prosecution  of  an  action  by  the  defend- 
ant in  attachment,  in  the  name  of  the  plaintiff,  against  the  garnishee,  see 
Daniels  v.  Clark,  38  Iowa,  556;  or,  as  more  accurately  st-atcd  by  Daniel,  J., 
in  Tunstall  v.  Worthington,  Hempstead,  C.  C.  R.  662,  *' the  proceeding  must 
be  regarded  as  a  civil  suit,  and  not  a  process  of  execution  to  enforce  a  judg- 
ment. *  *  *  In  this  proceeding  the  parties  have  day  in  court;  an  issue 
of  fact  may  be  tried  by  a  jury,  evidence  adduced,  judgment  rendered,  costs 
adjudged  and  execution  issued  on  the  judgment;"  and,  as  a  state  is  not 
liable,  by  virtue  of  her  sovereignty,  to  be  sued  in  her  own  courts,  except  by 
an  expressed  authorization  by  the  legislature,  to  subject  her  officers  to  tnistee 
process,  garnishment,  and  the  like,  would  be  to  allow  that  to  be  accomplished 
indirectly  that  could  not  be  attained  in  a  direct  suit,  namely,  the  compelling 
a  state  to  be  a  defendant  in  her  own  courts,  without  permission  first  having 
been  obtained  in  the  manner  provided  by  law.  In  Tracy  v.  flombuckU,  8 
Bush,  336,  the  supreme  court  of  Kentucky  in  considering  this  important 
question  said:  "Such  funds  were  due  from  the  state  to  one  of  its  employ^ 
and,  as  the  state  can  not  be  sued  nor  made  a  garnishee,  parties  will  not  bo 
allowed  to  evade  this  inhibition  by  ignoring  the  state  in  their  suits  and  pro- 
ceeding directly  against  the  public  officer  having  the  custody  of  the  moneys 
sought  to  be  reached."  In  Rolls  v.  Andes  Ins.  Co.,  23  Gratt.  611;  S.  C,  14 
Am.  R.  147,  the  supreme  court  of  Virginia,  in  affirming  the  rule  above  stated, 
expressed  itself  in  an  able  and  masterly  opinion  as  follows :  '*Gamisbmeni 
aUo  operates  as  an  attachment  or  levy  upon  the  effects  of  the  defendant  in 
the  hands  of  the  garnishee.  It  renders  the  garnishee  liable  for  such  effects 
or  their  value,  if  they  are  not  forthcoming  to  meet  the  judgment  of  the  court. 
And  it  has  been  held  in  several  cases  that  the  garnishee  will  be  penonaUy 
responsible  if  the  goods  are  taken  from  him  by  a  wrong-doer.     ♦    ♦     •    • 
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Now,  it  would  seem  to  be  very  dear  npon  general  prineiples  that  the  treas- 
urer of  the  state  haTing  the  control  and  cnstody  of  insurance  funds  and 
aecorities  under  an  act  of  the  l^;islatare  can  not  be  subject  to  any  proceed- 
ini^  of  this  sort.  *  *  «  Something  more  is  involved  than  the  rights  and 
obligations  of  the  treasnrer.  It  lb  a  question  that  concerns  the  state.  It  is 
certainly  not  compatible  with  her  sovereignty  and  dignity  to  be  arraigned 
before  her  own  tribunals,  at  the  suit  of  individuals,  in  any  other  mode  than 
IS  prescribed  by  her  statutes." 

Another  reason,  equally  as  important  as  the  one  last  considered,  and  the 
foandation  of  the  opinion  of  the  supreme  court  of  the  United  States  in  a 
leading  case  on  thia  subject,  is  the  fact  that  moneys  sought  to  be  garnished, 
as  long  as  they  remain  in  the  hands  of  the  disbursing  officers  of  the  govern- 
ment, belong  to  the  latter,  although  the  defendant  in  attachment  may  be  en* 
titled  to  a  specific  portion  thereof ;  consequently  it  cannot,  in  a  legal  sense, 
be  considered  a  portion  of  his  effects,  and,  therefore,  not  liable  to  attachment 
or  garnishment,  under  process  issued  for  the  purpose  of  levying  upon  and 
subjecting  such  individual's  property  to  the  satisfaction  of  a  judgment  recov- 
ered against  him  :  Buchanan  v.  Alexander,  4  How.  (U.  S.)  720,  is  the  leading 
ease,  above  referred  ta     Mr.  Justice  McLean,  speaking  for  the  court  in  that 
case,  said:  '*The  important  question  is  whether  the  money  in  the  hands  of 
the  purser,  though  due  to  the  seaman  for  wages,  was  attachable.     A  purser, 
it  would  seem,  cannot,  in  this  respect,  be  distinguished  from  any  other  dis- 
bursing agent  of  the  government.    If  the  creditors  of  these  seamen  may,  by 
process  of  attachment,  divert  the  public  money  from  its  legitimate  and  ap- 
propriate object^  the  same  thing  may  be  done  as  regards  the  pay  of  our  offi- 
cers and  men  of  the  army  and  of  the  navy;  and,  also,  in  every  other  case 
where  the  public  funds  may  be  placed  in  the  hands  of  an  agent  for  disburse- 
mentb     To  state  such  a  principle  is  to  refute  it.    No  government  can  sanc- 
tion it.    At  all  times  it  would  be  found  embarrassing,  and  under  some  cin- 
cnmstances  it  might  be  fatal  to  the  public  service.     The  funds  of  the  govern- 
ment are  specifically  appropriated  to  certain  national  objects,  and  if  such  ap- 
propriations may  be  diverted  and  defeated  by  state  process  or  otherwise,  the 
functions  of  the  government  may  be  suspended.     So  long  as  money  remains 
in  the  hands  of  a  disbursing  officer,  it  is  as  much  the  money  of  the  United 
States  as  if  it  had  not  been  drawn  from  the  treasury.     Until  paid  over  by 
the  agent  of  the  government  to  the  person  entitled  to  it,  the  fund  can  not,  in 
any  legal  sense,  be  considered  a  part  of  his  effects."    Also,  in  the  Banh  of 
TennesBee  v.  DtbreU,  3  Sneed  (Tenn.),  383,  Caruthers,  J.,  said  :    "The  rela- 
tion of  debtor  and  creditor,  in  the  sense  of  the  attachment  and  garnishee 
law,  does  not  exist  between  the  state  and  the  employes.     The  funds  set 
apart  for  that  purpose  belong  to  the  state,  and  not  to  him  who  renders  such 
service,  until  they  pass  out  of  the  treasury  and  the  hands  of  the  disbursing 
officer.     We  held,  at  the  last  term  of  this  court,  that  the  pay  of  a  pensioner 
could  not  be  attached  in  the  hands  of  a  pension  agent,  nor  in  its  transmission 
to  him,  by  a  private  person,  acting  under  a  power  of  attorney  from  him; 
and  this  upon  the  ground  that  the  fund  did  not  lose  the  protection  of  this 
principle  until  it  reached  the  hands  of  the  pensioner."    The  last  and  most 
important  reason  why  the  government  and  its  officers  are  not  liable  to  at- 
tachment, garnishment  and  like  process  issued  in  actions  pending  between  its 
dtiaens,  is  that  of  public  policy.     To  embarrass  the  machinery  of  the  National 
Government^  or  the  governments  of  the  different  states,  by  interrupting  the 
IHToper  functions  of  their  officers  by  such  process,  to  compel  its  officers  to  an- 
swer and  defend  the  litigation  of  private  creditors,  "would  frequently  place 
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it  in  the  power  of  an  individaal  to  endanger  the  pnblic  interests,  or  even  to 
check  the  wheels  of  government,  which  wonld  be  a  far  greater  pnblic  evil 
than  the  occasional  delay,  or  even  sacrifice  of  a  private  right.  The  exemp- 
tion is  not  given  to  the  person  for  a  private  advantage,  but  granted  to  the 
oHicer  from  public  necessity. " 

In  the  case  of  the  Bank  of  Tennessee  v.  DibreU,  3  Sneed  (Tenn. ),  378,  an 
attempt  was  made  to  enjoin  one  Crozier,  as  comptroller,  from  issuing  his  war- 
rant for  the  payment  of  the  official  salary  of  Dibrell  as  treasurer  of  Ten- 
nessee, and  to  apply  the  same  in  satisfaction  of  Dibrell's  debts.  A  demurrer 
having  been  sustained  to  the  bill,  the  supreme  court  of  Tennessee,  in  affirm- 
ing that  decision,  thus  expressed  itself:  "This  case,  then,  presents  the  naked 
question  whether  the  salary  of  a  public  officer  can  be  attached  in  the  hands 
of  the  officers  of  the  state  who  have  control  of  the  treasury,  or  any  other 
officer  intrusted  by  the  laws  with  payment  of  demands  against  the  treas- 
ury. Every  consideration  of  policy  would  forbid  it.  No  government  can 
sanction  it.  It  would  be  very  embarrassing  generally,  and  under  some  cir- 
cumstances might  prove  fatal  to  the  public  service  to  allow  the  means  of  sup* 
port  of  the  servants  of  the  government  to  be  intercepted  in  the  hands  of  the 
distributing  agents.  If  the  funds  of  the  government,  thus  specifically  appro- 
priated for  the  support  and  maintenance  of  its  agents,  were  allowed  to  be 
divested  by  process  of  attachment,  in  favor  of  creditors  or  otherwise,  from 
their  legitimate  object,  the  functions  of  the  government  might  be  suspended. 
The  state  might  be  thus  deprived  of  the  services  of  her  most  valuable  citi- 
zens. The  same  principle  would  allow  the  hai*d-eamed  pay  of  the  officers  in 
the  army  and  navy,  as  well  as  that  of  the  common  soldier  or  seaman,  or  even 
the  favored  pensioner  who  happened  to  be  poor  and  indebted,  to  be  snatched 
from  them  in  the  hour  of  their  greatest  need.  In  this  as  well  as  many  other 
cases,  the  most  strong  and  meritorious  private  rights  must  be  made  to  yield 
to  the  public  interest.  It  is  a  prevailing  principle  in  all  governments  that 
where  private  and  public  interest  come  in  conflict,  with  proper  exceptions, 
the  latter  [former]  must  yield. " 

In  McMeehin  v.  State,  4  Eng.  (Ark. )  553,  an  attempt  was  made  to  subject 
the  state  of  Arkansas  to  a  writ  of  garnishment.  A  judgment  having  been 
obtained  against  William  Conway,  one  of  the  judges  of  the  supreme  court 
of  that  state,  and  the  same  remaining  unpaid,  a  garnishment  was  served  on 
E.  N.  Conway,  auditor  of  public  affiiirs,  to  compel  the  amount  due  William 
Conway,  for  his  salary  as  supreme  court  judge,  to  be  paid  towards  the  satis- 
faction of  the  said  judgment.  Scott,  J.,  speaking  for  the  court,  said:  "Look- 
ing, then,  to  the  whole  record,  the  question  is  distinctly  presented,  whether  or 
not  the  salary  due  from  the  state  to  one  of  her  public  officers,  can,  by  garnish- 
ment, be  seized  before  being  paid  to  him,  and  appropriated  to  the  payment  of 
his  judgment-debts.  And  this  seems  to  be  absolutely  forbidden  by  considera- 
tions of  public  policy.  In  every  enlightened  community,  public  policy  must 
ever  be  paramount  to  individual  convenience  and  private  interests.  And  it  can 
not  be  doubted  that  the  most  efficient  administration  of  the  government  in 
general,  and  the  free  course  of  the  stream  of  justice  in  tribunals,  are  the  very 
highest  of  these  considerations.  To  interpret  the  will  of  the  legislature  as 
in  conflict,  in  any  degree,  with  these  great  public  objects,  could  rarely,  if 
ever,  be  done;  as  to  do  so  would  be  abhorrent  to  every  legal  idea  of  civil 
liberty.  And  that  the  proper  and  efficient  administration  of  the  state  gov- 
ernment, in  all  its  departments,  would  be  endangered  by  the  establishment 
of  the  doctrine  contended  for  by  the  plaintiffs  in  error  cannot,  for  a  moment, 
be  doubted,  as  it  would,  at  all  times,  in  its  practical  operation,  be  embarrass 
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ing,  wonld  frequently  be  mischievous,  and,  ander  some  circumstances,  might 
prove  fatal  to  the  public  service.*'  So  in  the  late  case  of  Hollo  v.  AmhJi  Dis, 
^.'o.,  23  Gratt.  609;  S.  C.  14  Am.  Rep.  147,  to  which  wo  had  occasion  to  refer 
before,  the  consequences  which  might  follow,  provided  the  officer  garnished 
should  refuse  to  comply  with  the  writ,  were  considered  by  Staples,  J.  He 
tays:  "If  the  garnishment  operates  in  this  case  as  in  all  others,  to  bind  the 
effects,  it  is  obvious  that  these  securities  may  at  any  timo  be  taken  from  the 
poBsesBion  of  the  treasurer,  to  answer  the  demands  of  creditors.  Judgment 
may  be  rendered  against  him  for  their  value,  if  they  are  not  forthcoming  in 
obedience  to  the  orders  of  the  court;  costs  adjudged;  and  executions  and  at- 
tachments issued  to  enforce  obedience  or  secure  payment.  These  results 
must  follow,  or  the  court  must  contrive,  in  some  way,  to  divest  the  judgment 
in  these  cases  of  the  operation  and  effect  attaching  to  all  other  proceeding  by 
garnishment.  The  treasurer  may  conceive  it  to  be  his  duty  to  refuse  obedi- 
ence to  an  order  of  the  court  requiring  him  to  surrender  the  securities.  How 
is  this  order  to  be  enforced  ?  Is  he  to  be  attached  while  in  the  discharge  of 
his  oflScial  duties,  taken  from  his  office,  and  detained  in  custody  for  refusing 
to  violate  a  trust  reposed  in  him  by  the  legislature  ?  He  may  decline  to  ap- 
pear. Is  the  court  to  hear  proof  of  the  amount  or  value  of  these  securities, 
and  order  their  delivery  to  one  of  the  officers  of  the  court  ?•**•• 
Nor  is  it  consistent  with  her  [the  state's]  interests,  nor  the  proper  administra- 
tion of  public  affairs,  that  her  officers  shall  be  arrested  in  their  public  duties 
uid  required  to  answer  before  the  courts  for  funds  or  securities  committed 
to  their  custody,  for  a  specific  purpose,  under  authority  of  a  public  law.  The 
treasurer  of  the  state  is  one  of  the  most  important  officers  of  the  common- 
wealth, with  grave,  arduous,  and  difficult  duties  to  perform.  It  is  impossi- 
ble to  foresee  the  mischiefs  and  embarrassments  that  will  ensue,  if,  in  addition 
lo  these  duties,  he  is  to  be  involved  in  the  conflicts  of  creditors,  to  answer 
innumerable  rival  attachments,  employ  counsel,  answer  interrogatories,  and 
otherwise  consume  time  and  attention  which  should  be  devoted  exclusively 
to  the  public  interests. " 

CouisTixs  Not  Liable  to  Gabhishmemt. — ^The  same  considerations  that 
exempt  officers  of  the  national  and  state  governments  from  the  process  of 
gamishmeiit  and  the  like,  as  far  as  the  public  funds  intrusted  to  them  are 
OQDoemed,  applies  with  equal  force  to  counties  and  their  officers.     Counties 
are  created  for  the  purpose  of  government  and  the  administration  of  justice. 
And  as  stated  by  Heydenfeldt,  J.,  in  Ilunsaker  v.  Borden,  5  Cal.  290,  ''a 
county  is  not  a' person  in  any  sense — ^it  is  not  a  corporation.     It  can  not  sue 
or  be  sued,  except  where  specially  permitted  by  statute;  and  such  permission 
can  be  withdrawn  or  denied  at  any  time  the  legislature  may  think  proper. 
A  coonty  government  is  a  portion  of  the  state  government,  and  the  county 
debt  created  is  a  part  of  the  public  state  debt,  and  in  the  same  manner  as 
there  is  no  remedy  against  the  state,  there  may  be  none  against  the  county. 
The  sovereign  can  not  be  sued  in  whatever  form  she  may  owe,  whether 
through  her  own  principal  treasury,  or  one  of  her  subordinate  treasuries,  un- 
less by  her  own  consentw     Her  creditors  have  nothing  to  rely  upon  except 
Iter  good  faith;  and  she  has  equally  the  power  to  postpone  the  timo  of  pay- 
ment, or  to  refuse  to  pay  at  all,"  and  in  conformity  therewith  the  authorities 
are  uniform  that  a  county,  or  its  officers,  are  exempt  the  same  as  a  state  and 
its  officers  from  trustee  process  and  the  like:   Ward  v.  County  of  Hartfwd^ 
12  Conn.  404;  Chealy  v.  Bretvcr,  7  Mass.  259;  McDougal  v.  Board  oflSuper- 
viton  of  Hennepin  County ,  4  Minn.  184;   Oilman  v.  Contra  Costa  Count y^  8 
CaL  52;  Oamiahees  of  Brashears  v.  Root,  8  Md.  95;  Bulkley  v.  EckeH,  3  Pa. 
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St.  368;  WaUaceT.  Lawyer,  M  Ind.  501;  S.  C.  23  Am.  Hep.  661;  WUUanm  v. 
Bwirdman,  9  Allen,  570;  Freeman  on  Execntions,  sec.  133;  Drake  on  At- 
tachments, sec.  516;  Hermann  on  Executions,  sec.  336;  Emeric  v.  Gilman, 
10  CaL  404;  Boone  County  v.  Ktck,  31  Ark.  387;  Randolpl^  v.  RafU,  18  111. 
29;  see  Adanis  v.  TyUr,  121  Mass.  3S0,  where  it  was  held  that  a  connty  was 
chargeable  in  tmstee  process.  In  McDougal  v, Board  of  Svpervviors  of  Henne- 
pin County y  4  Minn.  189,  the  reasons  hereinbefore  considered  at  length  are 
reiterated,  and  it  is  determined  that  coonties  stand  upon  the  same  footing  as 
a  state,  and  that  they  are  entitled  to  the  same  exemption.  Flandrau,  J.,  in 
delivering  the  opinion  in  that  case,  says:  "Counties  are  public  corporations, 
and  their  officers  are  public  oflScers.  The  varied  relations  which  such  bodies, 
through  their  officers,  hold  towards  individuals  as  their  debtors,  would  ren- 
der them  liable  to  be  constantly  attacked  with  such  process,  and  would  very 
materially  embarrass  them  in  the  performance  of  their  duties.  If  they  ara 
subject  to  such  suits,  they  are  bound  to  give  them  the  same  attention  which 
is  required  of  private  individuals,  and  this  would  involve  their  attendance 
upon  distant  courts,  and  the  consequent  absence  from  their  respective  offices.. 
It  would  also  very  much  embarrass  them  in  their  accounts,  as  each  indebted- 
ness disclosed  would  necessarily  suspend  the  payment  of  the  sum  until  the 
decision  of  the  litigation  between  the  principal  parties,  which  might  be  pro- 
tracted for  years.  Public  policy  can  not  tolerate  such  an  obstacle  to  the  ex- 
ercise of  official  duties,  as  this  rule  would  necessarily  be,  should  it  be  allowed 
to  obtain." 

Cities  axd  Other  Municipal  Cobporations,  whether  Liable  to  Gar- 
KISHMENT. — Much  dilference  of  opinion  has  arisen  on  this  branch  of  the  ques- 
tion now  under  consideration.  While  on  the  one  hand,  as  hereinbefore 
stated,  the  adjudications  as  to  the  garnishment  of  national,  state,  and  county 
officers  arc  umform  and  harmonious;  on  the  other  hand,  the  decisions  as  to 
the  liability  of  officers  of  cities  and  other  municipal  corporations  to  such 
process  are  irreconcilably  opposed  to  and  conflicting  with  each  other.  Argu- 
ments, able  and  forcible,  are  to  be  found  on  both  sides  of  the  question.  The 
argument  in  favor  of  holding  such  corporate  bodies  liable  to  such  process,  is 
founded  upon  the  policy  of  the  law  which  requires  all  property  and  effects  of 
the  debtor  to  be  subject  to  the  payment  of  his  debts.  Notwithstanding  the 
able  arguments  that  have  been  advanced  to  support  this  view  of  the  question, 
the  better  reasons,  together  with  the  preponderance  of  modem  authorities,  are 
found  on  the  other  side  of  the  question.  Mr.  Dillon,  in  his  valuable  work  on 
Municipal  Corporations,  sections  64  and  65,  states  the  reasons  generally  ad- 
vanced  why  such  bodies  should  not  be  liable  to  such  process,  with  a  great 
deal  of  force,  and,  as  we  shall  attempt  to  show,  in  harmony  with  the  best  con* 
sidered  modem  authorities,  as  follows:  '*  Municipal  corporations  are  insti* 
tuted  by  the  supreme  authority  of  a  state  for  the  public  good.  They  exercise, 
by  delegation  from  the  legislature,  a  portion  of  the  sovereignty.  The  main 
object  of  their  creation  is  to  act  as  administrative  agencies  for  the  state,  and 
to  provide  for  the  police  and  local  government  of  designated  civil  divisions  of 
the  territory.  To  this  end  they  are  invested  with  governmental  powers,  and 
charged  with  civil,  political,  and  municipal  duties.  To  enable  them  benefi- 
cially to  exercise  these  powers  and  discharge  these  duties,  they  are  clothed 
with  the  authority  to  raise  revenues  by  taxation,  and  in  other  modes,  as  by 
fines  and  penalties.  The  revenue  of  the  public  corporation  is  the  essential 
means  by  which  it  is  enabled  to  perform  its  appointed  work.  Deprived  of 
its  regular  and  adequate  supply  of  revenue,  such  a  corporation  is  practically 
destroyed,  and  the  very  ends  of  its  erection  thwarted.     Based  upon  consid- 
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erations  of  this  character,  it  is  the  settled  doctrine  of  the  law  that  the  taxes 
and  public  revenaes  of  such  corporations  can  not  be  seized  under  execution 
against  them.  Such  taxes  and  revenue  can  not  be  seized  either  in  the  treas- 
ury or  when  in  transit  to  it.  Judj^ents  rendered  for  taxes,  and  the  proceeds 
of  such  judgments  in  the  hands  of  officers  of  the  law,  are  not  subject  to  exe- 
cution, unless  so  declared  by  statute.  The  doctrine  of  the  inviolability  of 
the  public  revenues  by  the  creditor  is  maintained,  although  the  corporation  is 
in  debt,  and  has  no  means  of  payment  but  the  taxes  which  it  is  authorized  to 
(»llect.  Upon  similar  considerations  of  public  policy  and  convenience,  mu- 
nicipal corporations  and  their  officers  have  usually,  though  not  uniformly, 
been  considered  not  to  be  subject  to  garnishment,  although  private  corpora- 
tions, equally  with  natural  persons,  are  liable  to  this  process."  In  Alabama  this 
question  came  up  for  consideration  in  Mayor  v.  Rowland,  26  Abk'498.  Sec- 
tion 2516  of  the  Alabama  Code  provided  that  an  attachment  may  be  executed 
by  summoning  '*  any  person  indebted,  or  having  in  his  possession  or  under 
his  control,  property  belonging  to  the  defendant."  It  was  held,  that  not- 
withstanding section  one  of  that  code  provided  that  the  word  "person"  when 
used  therein  should  include  "corporation,"  the  word  "person"  as  used 
in  section  2516  did  not  include  a  public  municipal  corporation.  See,  however, 
Smoot  V.  Hart,  33  Ala.  69,  which  would  seem  to  be  opposed  to  the  rule  estab- 
lished jn  Mayor  v.  Rowland,  The  latter  case  was  affirmed  in  CUxrk  v.  Mobile 
iSrJtool  Commiasionera,  36  Ala.  621,  and  the  rule  as  therein  stated  may  now  be 
considered  the  settled  law  of  that  state. 

In  Connecticut,  notwithstanding  the  decisions  of  the  supreme  court  of  that 
state,  in  StiUman  v.  Isfiam,  11  Conn.  124,  and  Ward  v.  County  of  Hartford, 
12  Conn.  409,  heretofore  cited  in  Bray  v.  WoJULinqford,  20  Conn.  416,  it  was 
held  that  the  process  of  garnishment  might  be  issued  under  a  statute  which 
provided  that  "debts  due  from  any  person  to  a  debtor"  might  be  attached, 
and  that  the  word  "person"  in  such  statute  included  towns  and  other  muni- 
cipal corporations.  *  This  decision  was  placed  by  the  court  principally  upon 
the  ground  that,  inasmuch  as  such  corporations  were  liable  by  statute  to  be 
sued,  consequently  they  were  liable  to  be  subject  to  such  process;  and  for 
this  reason  it  was  held  not  to  be  within  the  rule  established  in  Ward  v.  County 
qf  Hartford*  The  court  also  in  the  course  of  its  decision  made  use  of  the  ar- 
gument generally  found  in  decisions  favoring  this  view  of  the  question.  It 
said:  "The  general  principles  of  justice  and  equity,  which  require  that  that 
particular  species  of  property  owned  by  a  person  which  consists  of  debts  due 
to  him  should  equally  with  his  other  property  be  rendered  available  to  his  cred- 
itors, and  which  induced  the  legislature  to  make  them  so,  obviously  apply  as 
fully  to  debts  due  to  him  from  municipal  or  territorial  as  from  other  corpora- 
tions, or  from  natural  persons." 

In  Georgia,  on  the  ground  of  public  policy,  municipal  corporations  are  not 
liable  to  be  garnished:  HoU  v.  Experience,  26  Ga.  113;  McLellan  v.  Young, 
64  Ga.  399;  S.  C.«  21  Am.  Rep.  276. 

In  Illinois  the  decisions  are  uniform,  and  there  it  has  been  invariably  held 
that  public  policy  required  that  the  protection  of  exemption  from  the  service 
of  garnishments  should  be  extended  to  municipalities:  City  of  Chicago  v.  Ha^^ 
irt  25  IlL  595;  Merwin  v.  City  qf  Chicago,  45  Id.  133.  The  latter  case  is  an 
able  presentation  of  this  question,  and  is  cited  at  length  in  the  fifth  edition  of 
Drake  on  Attachments,  sec  516,  note. 

The  Code  of  Iowa,  approved  February  5, 1851,  sec.  1861,  provided  that  "the 
attachment  by  garnishment  is  efiected  by  inforn.ing  the  supposed  debtor  or  per- 
son holding  the  property  that  he  is  attached  as  garnishee. "    Under  this  section 
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the  city  of  Moscatine  was  held  liable  to  the  process  of  garnishment,  the  word 
"person"  being  held  to  include  public  corporations:  4  Iowa,  302.  In  section 
3196  of  the  "Revision  of  1860"  it  was  provided  by  the  legislature  of  Iowa 
that  "a  municipal  or  political  corporation  shall  not  be  garnished:**  See  Code 
of  CiWl  Procedure  of  Iowa,  sec.  2976,  compiled  by  J.  S.  Stacy.  Notwith- 
staoding  these  enactments  by  the  legislature,  it  was  held  in  Clapp  v.  Walker, 
25  Iowa,  315,  that  a  municipal  corporation  might  waive  its  statutory  privilege 
of  exemption  from  garnishment,  and  that  if,  instead  of  pleading  its  exemption, 
it  appeared  and  filed  its  answer  admitting  the  indebtedness,  its  exemption 
was  thereby  waived. 

In  Kentucky,  in  the  late  case  of  Rodman  v.  Musselman,  12  Bush,  354;  S. 
C,  23  Am.  Hep.  724,  decided  in  1876,  the  rule  as  to  the  exemption  of  a  state 
and  her  officers  as  stated  in  the  principal  case  of  Divine  v.  Harvie,  7  T.  K 
Mon.  439,  was  held  not  to  apply  to  towns  and  cities,  and  the  same  were 
held  liable  to  be  "attached  and  subjected  to  the  payment  of  their  debts  by 
the  coercive  power  of  the  law." 

In  Louisiana,  Maryland  and  Massachusetts,  municipal  corporations  are  held 
exempt  from  garnishment  and  like  process:  Egerton  v.  Tfie  Third  MunicipaUty^ 
1  La.  An.  435;  Mayor  v.  Root,  8  Md.  95;  Hadley  v.  Peabody,  13  Gray,  200. 
But  see  Adams  v.  Tyler,  121  Mass.  380.  Space  forbids  the  insertion  at  len^^ 
of  the  case  of  Egerton  v.  The  Tfiird  MttnicipaJUty,  but  the  reasons  then  ad- 
vanced seem  to  us  to  be  unanswerable. 

In  1847  the  supreme  court  of  Missouri,  in  ffauOhorn  v.  St.  Louis,  11  Mo. 
59,  held  that  a  public  corporation  was  not  liable  to  be  garnished,  although  in 
St.  Louis  Ins,  Co.  v.  Cohen,  9  Ma  427,  it  was  held  that  private  corporations 
were  so  liabla  In  Fortune  v.  St.  Louis,  23  Ma  239,  Hauihom  v.  St.  Lows 
was  affirmed.  The  case  of  Pendleton  v.  Perkins,  49  Id.  565,  is  a  peculiar  one. 
The  plaintiff  filed  a  bill  in  equity  to  compel  the  city  of  St.  Louis  to  pay  a 
debt  due  him  from  the  defendant,  Perkins,  alleging  that  the  latter  had  ab- 
sconded, so  that  no  judgment  could  be  obtained  against  him;  that  he  waa 
insolvent,  and  had  no  property  except  certain  money  in  the  city  treasury. 
The  bill  was  demurred  to,  and  the  demurrer  sustained.  The  supreme  court, 
in  considering  the  question  as  to  when  a  municipal  corporation  was  liable  to 
be  garnished  in  equity,  said:  "Our  garnishment  act  (sec.  3)  exempts  muni- 
cipal corporations  from  its  operation,  and  it  is  claimed  that,  upon  the  principle 
that  equity  follows  the  law,  they  should  also  be  exempt  from  creditors*  bills 
or  garnishments  in  equity.  Municipal  corporations  in  this  regard  are  classed 
with  sheriffs,  tax  collectors,  administrators^  eta,  who  hold  as  trustees  and 
would  be  exempt  without  the  statuta  So  it  had  been  held  before  this  en- 
actment, that  towns  and  cities  could  not  be  garnished  for  a  sum  due  an 
officer  as  part  of  his  salary:  Fortune  v.  St.  Louis,  23  Ma  239;  Hawthorn  v. 
.  St.  Louis,  11  Id.  59.  Public  policy  forbids  creditors  from  thus  stepping  in 
between  the  city  and  its  public  servants;  and  the  statute,  in  seeking  to  pre- 
vent any  future  attempt  in  that  direction,  went  much  further,  and  included 
all  kinds  of  liabilities,  so  that  a  debtor's  funds,  if  in  the  hands  of  a  municipal 
corporation,  are  pUiced  beyond  the  reach  of  his  creditors  by  statutory  gar- 
nishment. There  is  no  reason  why  a  city,  for  an  ordinary  liability  uncon- 
nected with  its  present  public  service,  or  the  prosecution  of  its  public  works, 
should  not,  like  private  corporations,  be  held  to  answer  a  garnishment  pro- 
cess. But  the  prohibition  is  general,  and  creditors  like  the  present  plaintiff 
are  deprived  of  the  usual  remedy  against  their  absconding  debtors,  if  the 
latter  have  been  sharp  enough  to  place  their  funds  in  the  city  treasury. 
Upon  what  principle  should  this  fact  also  deprive  them  of  the  equitable 
remedy  they  would  possc<iS  if  the  garnishment  process  was  unknown  to  the 
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law  ?  The  maxim  that  equity  follows  the  law  has  no  such  application;  other- 
vise,  in  most  cases  where  legal  remedies  fail,  equitable  relief  would  be  cut 
off.  The  court,  in  analogy  to  the  former  relief  in  chancery,  would  disregard 
tbe  letter  of  the  statute  forbidding  garnishment,  but  would  conform  to  its 
spirit  and  refuse  to  interfere  when  the  reason  for  the  prohibition  existed. 
Perhaps  the  object  of  the  prohibition  was  to  leave  the  matter  to  another 
forum,  to  one  whose  remedies  are  more  flexible  than  ordinary  judgments,  so 
thAt  whatever  the  relief,  it  may  be  consistent  with  public  policy,  and  may  be 
given  in  view  of  the  debtor's  relation  to  the  city.  To  deny  the  relief  would 
permit  the  debtor  to  withdraw  the  property  from  the  state  which  equitably 
belongs  to  his  creditors.  It  is  the  policy  of  the  law  to  protect  home  cred- 
itors,  and  in  pursuance  of  this  policy  and  in  absence  of  any  other  remedy, 
I  think  these  proceedings  should  be  sustained." 

In  New  llxunpshire,  in  1829,  it  was  held  that  a  town  was  subject  to  a  foreign 
l^amishment:  Whidden  v.  Drake,  5  N.  H.  13.  Subsequent  decisions  seem  to 
have  adopted  a  different  rule  in  that  state:  Wendell  v.  Pierce,  13  N.  H.  502; 
Brtwn  V.  Heath,  45  Id.  168;  See  Morse  v.  Towtis,  Id.  185. 

In  Ohio,  in  an  action  brought  against  one  Brooke  and  the  city  of  Newark 
to  subject  certain  indebtedness  owed  by  the  city  to  Brooke,  it  was  held  that 
the  same  might  be  maintained;  CUy  of  Newark  v.  Fank,  15  Ohio  St.  462. 
This  decision  seems  to  have  been  placed,  however,  upon  the  peculiar  provis- 
ion of  section  458  of  the  Ohio  code,  which  provided  that  an  action  might  be 
brought  to  subject  to  the  payment  of  a  judgment,  all  "money,  goods,  or 
effects,"  which  the  judgment-debtor  might  have  in  the  hands  of  "any  person, 
body  politic  or  corporate." 

In  Pennsylvania,  municipal  corporations  are  exempt,  from  motives  of  publio 
policy:  Erie  v.  Knapp,  29  Pa.  St.  173;  Oreer  v.  Rowley,  1  Pittsburgh,  1. 

In  Rhode  Island,  by  the  revised  statutes  of  that  state,  all  corporations  are 
liable  to  be  sued  and  to  be  garnished:  Rev.  Stat.  c.  125,  sec.  1,  a  183,  sea  6, 
and  Statutes,  chap.  858,  sec.  2.  Under  these  statutes  municipal  corporations 
are  held  liable  to  answer  to  the  process  of  garnishment:  Wilton  v.  Lewis,  10 
R  I.  285^  decided  in  1872. 

In  Tennessee  municipal  corporations  have  been  held  exempt  from  trustee 
process  and  the  like:  Moore  v.  Mayor,  8  Heisk.  850;  Memphis  v.  Laski,  9  Id. 
611;  &  C,  24  Am.  Rep.  327;  Parsons  v.  McOavock,  2  Tenn.  Ch.  581.  In 
Memphis  v.  Laski,  the  word  "  person  "  in  a  statute  authorizing  the  process  of 
garnishment,  was  held  to  include  private,  but  not  public,  corporations. 

In  Vermont  and  Wisconsin  the  same  rule  as  last  stated  prevails:  Bradley 
T.  Town  o/Riehmoad,  6  Vt.  121;  BunUiam  v.  Fond  du  Lae,  15  Wis.  193;  Bt^f- 
ham  V.  CUy  o/Radne,  26  Id.  449.  * 

Statk  mat  Sue  out  Gaknishmsnt:  People  v.  Johnson,  14  HI.  342. 

United  States  hat  Sub  bt  Attaohbcsnt:  United  States  v.  Murdoch,  18 
La.  An.  305. 

SovKBXiQiT  NOT  BouKD  by  general  words  in  a  statute:  The  People  v.  HerH^ 
■ur,  15  AnL  Dec.  380,  note. 

See  generally,  as  to  suits  against  the  sovereign,  notes  to  Cfreggr.  James,  12 
Am.  Dec  153,  and  Orleans  2la9^  Co,  v.  Schr,  AmeUa,  Id.  517. 
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Foster  v.  Fletcher. 

[7T.B.  MoiiBOK,634.] 

FossESSioN — Gbowing  Crops. — ^A  person  can  not  be  in  poBseauon  of  land, 
and  another  of  the  com  growing  on  it. 

SmcBiFF's  Retcbn — If  Repugnant,  what  Pobtion  P&evails. — ^InashenfiTs 
return  of  the  execution  of  a  writ  of  possession,  certifying  he  had  delivered 
the  possession  of  the  land,  a  clause  stating  he  had  excepted  for  the  de- 
fendant the  growing  crop  thereon,  is  repugnant  and  void,  and  plaintiff  ia 
entitled  to  possession  of  alL  * 

Trespass. — ^To  maintain  trespass,  plaintiff  must  have  possession. 

Appeal  from  the  Nicholas  circuit.  Trespass.  The  facts  ap- 
pear from  the  court's  opinion. 

Crittenden^  for  appellant. 

TripleU,  contra. 

By  Court,  Owslet,  J.  Fletcher  sued  Foster  in  trespass  vi  ei 
armia,  and  declared  against  bim  for  having  with  force  and  arms, 
taken,  carried  away,  and  converted  to  his  use,  two  hundred  bar- 
rels of  corn,  of  which  Fletcher  is  alleged  to  have  been  the  right- 
ful owner,  and  peaceably  possessed. 

The  trial  was  had  on  the  general  issue,  with  leave  to  give  in 
evidence  anything  that  might  be  especially  pleaded,  and  verdict 
and  judgment  for  one  hundred  and  forty-five  dollars  were  re- 
covered by  Fletcher. 

It  is  unnecessary  to  notice  each  of  the  various  questions  of 
law  moved  at  the  trial,  and  decided  by  the  court,  because  there 
is  one  which,  upon  principles  familiar  in  practice,  must  be  ad- 
judged to  have  been  erroneously  decided,  and  will,  we  appre- 
hend, be  conclusive  against  the  right  of  Fletcher,  to  recover  in 
the  present  form  of  action.  To  that  question,  therefore,  the 
few  remarks  we  shall  make  will  be  directed. 

The  facts  out  of  which  the  Question  arose  were  proved  to  be 
substantially  these:  In  1820,  Fletcher  was  living  on  a  tract  of 
land  in  the  county  of  Bath,  planted  a  part  thereof  in  com,  and 
continued  to  reside  thereon  and  cultivate  the  corn  until  about 
the  middle  of  July  in  that  year.  Prior  to  that  year,  there  was 
depending  in  a  court  of  competent  jurisdiction,  between  Foster 
and  bis  wife,  and  Leonard  Turly,  a  traverse  to  an  inquisition 
taken  under  a  warrant  for  forcible  detainer,  sued  out  by  Mrs. 
T'oster  before  her  marriage  with  Foster,  and  judgment  for  resti- 
tution having  been  rendered  therein  against  Turly,  after  the 
com  was  planted  by  Fletcher,  a  writ  of  restitution  was  sued  out 
on  the  judgment  in  favor  of  Foster,  directed  to  the  county  of 
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Batb,  under  which  the  sheriff,  to  whom  the  writ  was  directed, 
entered  apon  the  land  occupied  by  Fletcher,  turned  him  out  of 
the  possession,  and  delivered  the  possession  thereof  to  Foster. 
The  sheriff  made  upon  the  writ  of  restitution  the  following  re- 
turn, to  wit: 

*'  The  within  named  Leonard  Turly  is  no  inhabitant  of  Bath 
county,  and  the  within  named  David  Foster  and  wife  repre* 
eented  certain  premises  to  me,  lying  on  the  waters  of  Flat 
creek,  in  Bath  county,  to  be  the  same,  in  this  writ  mentioned, 
"wbich  are  now  occupied  by  Wm.  Fletcher,  who  they  also  repre- 
sent to  be  privy  to  Turly;  and  the  plaintiff,  Foster,  went  on  the 
premises  and  commanded  me  to  give  him  possession  of  the  same, 
which  I  did,  agreeable  to  the  command  of  the  within  writ,  on 
the  seventh  of  July,  1820,  except  the  crop  on  the  ground,  which, 
by  the  consent  of  the  plaintiff,  was  reserved  for  the  said  Wil- 
liam Fletcher." 

On  being  dispossessed,  Fletcher  left  the  plantation,  did  noth- 
ing more  in  cultivating  the  corn,  which  was  then  sufficiently 
tended,  and  removed  with  his  family  to  the  distance  of  two  or 
three  miles  therefrom;  but  he  occasionally  passed  through  the 
plantation,  and  requested  Wilson,  the  tenant  then  upon  the 
place  under  Foster,  to  take  care  of  the  c;rop. 

Immediately  on  receiving  the  possession  by  the  sheriff,  Foster 
leased  the  plantation  to  Wilson,  who,  as  tenant  to  Foster,  en- 
tered thereon,  and  has  continued  in  possession  thereof  ever 
since.  In  the  autumn  of  1820,  after  the  corn,  which  was  grow- 
ing upon  the  land  when  possession  was  deliyered  by  the  sheriff, 
had  become  ripe,  Foster,  claiming  it  as  his  own,  went  into  the 
field,  gathered  it,  and  has  converted  it  to  his  own  use. 

It  is  for  thus  gathering  and  converting  the  corn  by  Foster  to 
his  use,  that  the  present  action  was  brought  by  Fletcher;  and 
the  question  to  which  we  have  alluded  is.  Can  the  action  upon 
the  preceding  facts  be  sustained?  Or,  in  other  words,  assum- 
ing the  facts  to  be  true,  will  trespass  vi  et  armis  lie  against  Fos- 
ter for  gathering  aud  carrying  away  the  com,  and  should  not 
the  court  have  instructed  the  jury  to  find  as  in  a  case  of  nonsuit  ? 

Nothing  is  more  clear  than  that  at  the  time  the  corn  was 
gathered  it  was  neither  actually  nor  constructively  in  the  pos- 
session of  Fletcher.  The  sheriff  seems  to  have  entertained  a 
notion  that  while  one  is  possessed  of  land  another  may  have 
the  possession  of  corn  growing  upon  it,  and  in  his  return,  after 
stating  that  he  had  delivered  the  possession  of  the  land  agree- 
ahle  to  the  command  of  the  writ,  he  has  gone  on  to  except  the 
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crop  on  the  ground.  But  we  know  of  no  rule  or  principle 
of  law  by  which  the  possession  of  a  crop  growing  upon  land 
can  be  separated  from  the  laud,  so  as  to  place  the  possession 
of  the  land  in  one,  aud  the  crop  in  another.  The  crop,  while 
growing,  is  attached  to  and  composes  part  of  the  land,  and 
must  necessarily  be  in  the  possession  of  whomsoever  the  land 
is  possessed. 

The  exception  as  to  the  crop  mentioned  by  the  sheriff  in  his 
return  is  therefore  obviously  repugnant  to  the  body  of  his 
return,  by  which  the  premises  is  stated  to  have  been  delivered 
to  Foster,  agreeable  to  the  command  of  the  writ,  and  being 
repugnant,  can  not,  in  opposition  to  the  other  parts  of  the  re- 
turn, be  admitted  sufficient  to  prove  possession  of  the  crop  in 
Fletcher.  Were  such  a  repugnant  exception  admitted  to  have 
any  influence  (and  whether  or  not,  we  shall  not  stop  to  inquire), 
it  might  posbibly  destroy  entirely  the  effect  of  the  return  as 
evidence,  but  could  not,  upon  any  rational  principle,  establish 
the  possession  of  the  crop  to  be  in  Fletcher;  and  the  return 
out  of  the  case,  the  other  facts  are  conclusive  to  show  that 
Fletcher  was  neither  actually  nor  constructively  possessed  of  the 
land  or  crop  when  it  was  gathered  and  carried  away  by  Foster. 
Having  failed  to  show  that  he  was  possessed  of  the  corn  at  the 
time  the  injury  complained  of  by  him  was  committed,  it  is  per- 
fectly clear  that  Fletcher  has  shown  no  right  to  maintain  his 
action  of  trespass  vi  et  armia^  and  that  the  court  should  have 
instructed  the  jury  to  find  as  in  case  of  a  nonsuit.  For  there 
is  no  rule  of  law  better  settled,  and  none  more  frequently  recog- 
nized and  acted  on,  than  that  which  makes  it  necessaxy  for  a 
plaintiff,  in  order  to  maintain  trespass,  to  have  been  in  posses- 
sion at  the  time  the  injury  was  committed. 

The  judgment  must  be  reversed,  with  costs,  the  cause  re- 
manded to  the  coui*t  below,  and  further  proceedings  there  had, 
not  inconsistent  with  the  principles  of  this  opinion. 


Tbjespass— Title  Necessabt  to  llAXSTAJS^—HoBller  v.  Shitt,  1  Am.  Beiu 
687;  Putnam  v.  Wyleij,  5  Id.  346;  Carwn  v.  Noblet,  6  Id.  654 

See,  as  to  when  jadgment  in  ejectment  entitles  a  person  to  the  growing 
crops.  Van  AUut,  Rogers,  1  Am.  Dec  116,  note. 
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Januaby  v.  Januaby. 

[7  T.  B.  MOKBOX,  642.] 

An  Act  of  the  Lsgislatube  directing  sales  under  decrees  in  chancery  oo 
longer  credit  than  was  allowed  at  the  date  of  the  contract  is  onc^nsti- 
tntionaL 

Equht  JuBiSDicnoN. — ^When  a  demand,  purely  legal,  is  secured  by  a  mort- 
gage, equity  will  not  enforce  it  further  than  to  subject  the  mortgaged 
estate  to  its  satisfaction;  but  in  cases  where  equity  has  jurisdiction  to 
rescind  or  enforce  a  contract  for  land,  and  a  sale  is  ordered,  a  decree  in 
personam  will  be  entered  for  any  balance  that  remains. 

Idem. — Courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law  in 
cases  of  sureties  against  their  principals. 

Ebrob  to  the  Mason  circuit.  Bill  in  chancery.  The  opinion 
states  the  case. 

Hoggin^  for  plaintiff. 

CriUenden,  for  defendants. 

By  Court,  Bibb,  C.  J.  In  the  year  1818,  Samuel  January 
Bold  to  Thomas  H.  January  part  of  lot  No.  13,  with  the  build- 
ings thereon,  in  the  town  of  Maysville,  for  nine  thousand  dol- 
lars, payable  in  installments,  all  of  which  were  paid  except  the 
last  and  a  fraction  of  the  next  preceding  one,  which  is  now  part 
of  the  subject  of  controversy.  Samuel  gave  his  bond  to  convey 
the  lot,  and  took  simple  notes  for  the  purchase-money,  without 
any  other  security.  Thus  holding  the  equitable  claim  by  bond 
only,  Thomas  conveyed  the  lot  to  Lytle  &  Steele,  of  Ohio,  to 
indemnify  them  against  the  consequeuces  of  becoming  his  bail 
in  an  action  commenced  against  him  in  that  state.  They  had 
the  money  to  pay  after  it  was  recovered  against  them  by  judg- 
ment, as  his  bail,  whereby  the  mortgage  became  forfeited. 

In  the  year  1822,  Samuel  January  filed  this  bill,  making  both 
Thomas  H.  January  and  Lytle  &  Steele  defendants  to  enforce 
the  lien  which  he  held  on  the  estate  for  the  purchase-money 
unpaid,  suggesting  the  insolvency  of  Thomas. 

Lytle  &  Steele  admit  the  superiority  of  the  lien  of  Samuel 
January,  and  pray  that  they  may  come  in  next  to  him  for  satis- 
faction in  the  sale  of  the  estate,  and  they  add  to  their  answer  a 
cross  bill  for  that  purpose. 

Thomas  H.  January  questions  the  title  of  Samuel,  prays  a 
rescission  of  the  contract,  and  that  the  money  which  he  has 
paid  may  be  restored,  and  enough  of  it  paid  to  Lytle  &  Steele 
to  satisfy  their  claim,  which  he  admits  to  be  valid. 

The  court  below  settled  the  account  between  Samuel  and 
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Thomas  H.  January,  as  well  as  between  Ljtle  &  Steele  and 
Thomas  H.  January,  and  decreed  a  sale  of  the  estate,  and  the 
demand  of  Samuel  January  to  be  first  satisfied;  and  Thomas 
H.  January  has  prosecuted  his  writ  of  error. 

We  have  not  thought  it  necessary  to  recite  in  detail  the  con- 
troversy relative  to  the  validity  of  the  title.  It  involves,  in  this 
respect,  no  question  new  or  difficult,  and,  moreover,  rests 
chiefly  on  facts,  a  report  of  which  could  be  of  no  use  as  a  pre- 
cedent. Nor  do  we  see  any  error  in  settling  the  accounts  be- 
tween the  parties,  which  is  questioned  by  the  assignment  of 
error.  Suffice  it  to  say,  that  on  these  points  the  court  below 
eeems  to  have  decided  correctly,  and  to  have  committed  no 
error  of  which  Thomas  H.  January  could  complain.  But  the 
court  nevertheless  has  erred  to  his  prejudice,  in  making  their 
decree,  in  other  respects.  Time  for  payment  or  redemption  in- 
deed was  given,  but  the  court  seem  to  have  turned  the  residue 
of  the  controversy  out  of  doors  to  be  settled  between  the  com- 
missioner and  parties.  The  former  was  to  judge  of  the  payment 
and  tender,  and  to  determine  accordingly  whether  the  estate 
should  or  should  not  be  sold.  This  ought  to  have  been  settled 
according  to  repeated  decisions  of  this  court  after  the  day  of 
payment  expired  in  term  time,  and  the  power  to  adjudicate 
thereon  could  not  be  delegated  to  a  commissioner. 

As  the  decree  for  this  cause  must  be  reversed,  we  proceed  to 
notice  another  error  committed  against  the  complainant,  as  well 
as  the  defendants,  Lytle  &  Steele.  They  were  subjected  to  a 
credit,  according  to  the  act  of  assembly,  unless  they  would 
accept  bank  paper,  longer  than  the  law  allowed,  when  the  re- 
spective contracts  between  the  respective  parties  were  made, 
when,  according  to  the  repeated  decisions  of  this  court,  the 
acts  of  assembly  in  question  could  not  constitutionally  operate 
on  contracts  made  before  their  passage,  or  render  such  con- 
tracts more  worthless  by  extending  the  time  of  payment. 

It  is  objected  that  the  court  erred  in  decreeing  the  amount  to 
be  paid  to  Samuel  January  positively,  and  that  it  ought  only  to 
have  enforced  the  lien,  and  left  the  complainant  to  his  remedy 
at  law  to  recover  the  balance,  if  the  estate,  when  sold,  should 
fall  short  of  satisfying  the  demand.  We  think  differently.  It 
is  true  that  under  the  principles  of  equity,  a  court  of  chancery, 
when  a  demand  purely  of  legal  cognizance  is  secured  by  a 
mortgage,  will  not  enforce  it  further  than  to  subject  the  mort- 
gaged estate  to  its  satisfaction.  But  this  is  a  contract  for 
land,  of  which  equity  has  jurisdiction,  either  to  enforce  it  in 
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faTor  of  either  party,  or  to  enforce  any  lien  necessary  to  its 
completion;  and  in  such  case,  when  chancery  takes  hold  of  the 
snbject,  it  will  finish  it  by  an  entire  decree,  subjecting  the 
estate  mortgaged  and  decreeing  the  balance  to  be  paid. 

As  to  the  claim  of  Steele  and  Lytle,  who  also,  by  their  cross 
bill,  stand  in  the  attitude  of  complainants,  their  claim  has 
arisen  against  Thomas  H.  January  for  money  paid  by  them  for 
him  as  his  sureties,  and  of  such  a  claim  chancery  has  complete 
jurisdiction  to  decree  the  amount  thereof.  A  bill  in  equity  was 
formerly  the  proper  remedy  in  such  case,  and  at  length  courts 
of  law  took  up  the  subject  and  afforded  a  remedy;  but  this  did 
not  divest  the  chancellor  of  his  powers  over  it.  The  court, 
therefore,  did  not  enforce  either  claim  beyond  its  powers.  But 
because  the  decree  is  erroneous  on  the  other  grounds  already 
stated,  it  must  be  reversed  with  cost,  and  the  cause  be  re- 
manded that  such  decree  and  proceedings  may  be  had  therein 
as  shall  conform  to  this  opinion. 


Estill  v.  Fox, 

(7T.B.  liOiniOK,ft52.] 

Qui  tam  Actions — Statute  op  Lihttations. — In  actions  gut  tam,  the  de* 
fendanta  ooald  not  have  been  indebted  to  the  plaintiff  before  the  com* 
mencement  of  the  action,  consequently  a  plea  that  the  defendants  wero 
not  indebted  to  the  plaintiff  within  three  months  before  the  commence- 
ment of  the  action,  is  insufficient. 

Statutk  ow  LnoTATiONS  may  be  relied  on  in  penal  actions,  under  the  gen« 
end  issue, 

Ebbob  to  the  Madison  circuit.  Debt.  Estill  brought  the 
action  for  himself  and  the  Madison  Seminary.  The  other  facta 
appear  from  the  court's  opinion. 

Turner,  for  the  plaintiff. 

Breck  and  CaperUm,  contra. 

By  Court,  Owslet,  J.  The  plaintiff  declared  against  the  de« 
fendant,  in  debt,  for  two  hundred  and  forty  dollars,  bet  at 
games  of  cards  by  the  defendant  and  a  certain  William  Day. 
The  one  moiety  thereof  is  alleged  to  have  been  bet  by  the  de« 
fendant,  and  the  otlior  by  Day,  who,  after  having  lost  his  bet, 
is  statetl  to  have  paid  the  amount  to  the  defendant,  etc. 

Tho  defendant  i)leadGd  two  pleas;  to  the  first  of  which  issue 
was  taken  by  the  plaintiff  to  the  country,  and  to  the  other  he 
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filed  a  demmier.  The  demarrer  was  joined  by  the  defendant^ 
and  the  plea  adjadged  good  bj  the  court. 

The  correctness  of  that  decision  is  the  only  question  made 
by  the  assignment  of  errors. 

The  plea  is  in  the  following  words:  "  And  for  further  plea 
in  this  behalf,  the  defendant  says,  actio  rion,  because  he  says 
that  he  was  not  indebted  to  the  said  Estill  and  the  trustees  of 
the  Madison  Academy,  or  either  of  them,  the  bank  notes  and 
money  in  their  declaration  mentioued,  or  any  part  thereof, 
within  three  months  next  before  the  emanation  of  the  plaintiff's 
original  writ  herein;  and  this  he  is  ready  to  verify ,"  etc. 

This  plea  is  one  of  a  most  singular  and  novel  charcter,  and 
•contains  no  statement  which  can,  upon  any  legal  principal, 
form  any  good  defense  to  the  plaintiff's  action.  In  actions  of 
this  sort,  brought  by  a  common  informer,  to  recover  a  forfeiture 
declared  by  statute,  no  right  to  the  thing  sued  for  attaches  to 
or  vests  in  the  plaintiff  before  suit  brought.  The  right  to 
recover  the  thing  forfeited  is  given  by  the  statute  to  whomso- 
ever may  sue,  and  it  is  by  the  act  of  commencing  suit,  and  by 
that  only,  that  the  right  to  the  thing  vests  in  the  plaintiff.  Until 
the  action  was  commenced  by  the  plaintiff  therefore,  the  de- 
fendant could  not  have  been  indebted  to  him  the  common- 
wealth's bank  paper  mentioned  in  the  declaration,  though  it 
were  forfeited ;  and  of  course  the  denial  in  the  plea  by  the  defend- 
ant, that  he  owed  to  the  plaintiff  or  the  trustee  the  debt,  or 
any  part  thereof,  within  three  months  before  the  commence- 
ment of  the  action,  is  a  denial  of  nothing  inconsistent  with  the 
plaintiff's  right  to  maintain  his  action,  and  nothing  that  can 
form  a  bar  to  his  action. 

It  is  suggested  in  the  brief  made  out  by  counsel,  that  it  was 
designed  by  the  plea  to  rely  upon  the  limitation  of  three  months 
from  the  time  of  the  forfeiture  before  action  brought,  in  bar  of  a 
recovery;  but  if  such  was  the  object  intended,  the  plea  is  cer- 
tainly illy  adapted  to  the  purpose,  and  con  not  be  considered  as 
having  presented  that  question  in  a  shape  to  be  judicially 
noticed. 

But,  though  not  presented  by  the  plea,  the  question  is  one 
that  may  arise  on  the  return  of  the  cause  to  the  court  below. 
The  general  issue  is  also  pleaded;  and  the  doctrine  is  well  set- 
tled, that  in  actions  on  penal  statutes,  it  is  not  necessary  for 
the  defendant  to  plead  the  statute  of  limitations;  but  he  may 
use  it  in  evidence  on  the  trial  of  the  general  issue. 

It  is  therefore  proper  that  we  should  now  determine  whether, 
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after  the  lapse  of  three  months  from  the  time  of  forfeiture,  the 
action  can  be  maintained  to  .recover  the  thing  forfeited. 

It  is  undoubtedly  true,  that  by  the  act  of  1798,  uo  action 
could  be  maintained  to  recover  the  thing  lost  at  any  game  or 
games  whatever,  after  the  expiration  of  three  months;  so  that 
if  the  limitation  prescribed  in  that  act  is  to  control  the  present 
action,  the  question  must  be  decided  in  the  negative.  But  it 
will  be  perceived,  by  turning  to  that  act,  that  it  applies  only  to 
actions  which  may  be  brought  to  recover  something  lost  at 
games  and  actually  delivered  or  paid.  Until  the  thing  lost  is 
actually  delivered,  no  action  can,  according  to  the  provisions 
of  that  act,  be  brought  by  any  person  to  recover  it,  nor  can  the 
limitation  prescribed  by  that  act  commence  running  before  the 
thing  lost  is  delivered. 

It  is  not,  however,  upon  any  of  the  provisions  of  that  act  that 
the  right  of  the  plaintiff  to  recover  in  this  action  is  founded. 
It  is  not  because  the  thing  sued  for  was  actually  lost  at  any 
game  that  the  plaintiff  has  brought  his  action,  but  it  is  because 
the  thing  sought  to  be  recovered  was  bet  at  games,  and  there* 
fore  forfeited  by  the  express  provisions  of  the  fourth  section 
of  the  subsequent  act  of  1799.  This  latter  act  contains  no  pro- 
Tision  as  to  the  limitation  of  time  in  which  the  action  to  recover 
the  thing  forfeited  must  be  commenced;  but  the  act  is  penal 
in  its  nature,  and  the  time  in  which  the  action  should  be 
brought  must,  we  apprehend,  be  governed  by  the  general  lim- 
itation  applicable  to  actions  founded  on  statutes  of  that  descrip- 
tion. It  might  be  otherwise  if,  according  to  any  fair  and 
reasonable  construction,  the  limitation  prescribed  in  the  act  of 
1798,  could  be  applied  to  actions  founded  on  the  act  of  1799. 
But  this  can  not  be  consistently  done.  The  action  which  is 
given  by  the  latter  act  is  not  made  to  depend  upon  the  happening 
of  those  events  which  are  necessary  to  authorize  an  action  under 
the  former  act;  nor  is  it  necessary  to  maintain  the  action  undtr 
the  latter,  that  the  plaintiff  should  establish  those  facts  from 
the  occurrence  of  which  the  limitation  prescribed  in  the  formev 
act  is  made  to  commence. 

It  results,  therefore,  that  three  months  is  not  the  limitation 
by  which  actions  founded  on  the  act  of  1799  are  governed. 

The  judgment  must  be  reversed  with  cost,  the  cause  remanded 
to  the  court  below,  and  further  proceedings  there  had,  not  in« 
consistent  with  this  opinion. 


£16  Naktz  v.  McPhebson.  [Eentack  j, 

NAi«TZ  V.  McPhebson. 

17  T.  B.  MonoB,  697.] 

BcniA  Fn>B  Pubchaseb,  Plea  of.  When  Available. — ^To  make  the  plea  of 
a  bona  fide  purchase,  without  notice,  available,  the  want  of  notice  mnat 
be  denied  positively,  and  the  person  pleading  it  most  have  completed 
his  purchase  by  paying  all  the  consideration,  and  receiving  his  convey- 
ance; and  if,  before  either  of  these  events,  he  had  received  soch  infonna* 
tioa  as  would  pnt  a  pmdent  man  upon  inquiry,  his  plea  must  faiL 

I^MTjeARR — ^A  Becbes  vor  a  Rki.bask  will  be  granted  against  a  person  ha,v« 
ing  a  conveyance  from  a  common  grantor  of  elder  datet  but  in  fact  sab* 
sequently  execated,  to  one  having  the  elder  legal  title. 

Fbactice — Consent  Bk"  a  Defekdaitt  that  a  bill  confessed  by  a  co-defend- 
ant may  be  read  and  taken  as  evidence  against  him,  is  an  admiasioin  of 
the  allegations  of  the  bilL 

Ebbob  to  the  Logan  diciiit.    Bill  in  chanoeiy. 
CriUendeii,  for  plaintiff. 
Mayes,  contra. 

Bj  Court,  Mills,  J.  Samnel  H.  Curd,  being  seised  of  a 
tract  of  land,  sold  and  conveyed  it  to  William  Stewart;  Stew- 
art sold  and  conveyed  it  to  William  Harrison,  who  sold  and  con- 
veyed it  to  Thomas  W.  Nantz,  who  filed  this  bill,  setting  forth 
the  aforesaid  title,  and  alleges  that  Evan  McPherson  also  sets  up 
title  to  the  same  land  by  conveyance  from  the  same  Samuel  H. 
Curd,  and  asserts  title  thereto  by  virtue  of  Curd's  deed;  repre- 
sents his  own  as  superior  in  both  law  and  equity,  and  by  thus 
slandering  his,  the  complainant's,  title,  destroys  its  value,  and 
prevents  his  selling  of  it,  although  he  has  the  possessions.  He 
makes  McPherson  defendant,  and  prays  that  he  may  be  com- 
pelled to  disclaim  or  relinquish  his  title. 

McPherson  answers  and  admits  that  he  holds  a  deed  from 
Curd  for  the  same  land;  insists  that  his  equity  was  prior  to  the 
claim  of  the  complainant,  derived  through  Stewart  and  Har- 
rison from  Curd,  and  also  charges  that  he  obtained  a  convey- 
ance from  Curd,  which  was  deposited  in  the  office  to  be  recorded, 
but  was  lost  before  it  was  recorded,  and  then  Curd  executed  his 
preseut  deed,  which  is  recorded;  and  he  charges  that  Stewart 
and  Harrison  deluded  Curd  into  executing  their  deed,  he  not 
believiug  it  was  the  same  land,  and  that  he  would  not  have 
executed  it,  had  he  not  been  defrauded  iuto  the  measure.  He 
also  charges  that  Stcwurt,  Hamson,  and  Nautz  each  had  full 
notice  of  his  equity  before  either  of  them  received  their  re- 
spective titles,  or  paid  the  purchase-money,  and  also  that  his 
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present  deed  was  in  fact  executed  before  the  deed  of  Curd  to 
Stewart,  and  that  the  latter  deed  was  antedated  before  his  con- 
veyance from  Curd,  and  that  all  their  acquisition  of  title  was  a 
combination  to  defraud  him  out  of  his  land.  He  makes  his 
answer  a  cross  bill,  and  makes  Nantz,  Stewart,  Harrison,  and 
Curd  defendants  thereto;  prays  for  a  release  of  the  complain- 
ant's title;  and  if  that  can  not  be  granted,  that  a  decree  for  the 
value  of  the  land  may  be  rendered  in  his  favor,  against  Har- 
rison, Stewart,  and  Curd. 

Harrison,  Stewart,  and  Curd  never  answered  this  cross  bill, 
although  served  with  process,  and  it  was  taken  for  confessed 
against  them. 

Nantz  answered,  denying  at  the  time  of  his  purchase  he  had 
any  knowledge  or  intimation  whatever  that  McPherson  had 
any  claim;  but  admits  that  a  short  time  before  he  received  his 
conveyance  from  Harrison,  in  a  conversation  with  McPherson, 
he  was  informed  that  he,  McPherson,  had  a  claim  to  the  land, 
and  that  he  had  purchased  it  from  Curd,  and  he  immediately 
stated  this  fact  to  Stewart,  under  whom  Harrison,  his  imme- 
diate vendor,  held,  and  that  Stewart  assured  him  that  the  con- 
veyance of  him  (Stewart)  from  Curd  was  prior  to  the  conveyance 
of  McPherson;  and  to  prove  that  fact  referred  him  to  the  county 
court  ofElce,  where  the  two  conveyances,  from  Curd  to  Stewart, 
and  from  Curd  to  McPherson,  were  recorded,  and  that  on 
searching  there,  he  found  that  Stewart's  statements  were  true. 
He  denies  auy  knowledge  of  any  bond  for  the  conveyance  from 
Curd  to  McPherson,  or  that  he  had  a  prior  deed  executed, 
which  was  filed  in  the  office  and  lost.  He  says  that  he  can  not 
admit  that  the  deed  of  Stewart  was  antedated,  and  that  Stew- 
art had  no  right  at  the  date  of  the  purchase  of  McPherson.  He 
alleges  that  he  is  a  bona  fide  purchaser  from  Harrison,  and  has 
paid  the  consideration. 

He,  Nantz,  prays  that  Harrison  may  be  a  defendant  to  his 
answer,  and  that  if  he  loses  the  land,  Harrison  may  be  decreed 
to  refund  to  him  the  price  paid,  with  interest.  But  in  this  an- 
swer he  took  no  steps  against  Harrison,  and  never  served  pro- 
cess on  him. 

After  the  cross  bill  of  McPherson  was  taken,  as  confessed 
against  Curd,  Stewart,  and  Harrison,  and  before  the  hearing, 
Nantz  entered  on  record  the  following  admission: 

'*  Thomas  W.  Nantz  does  not  object  in  this  case  to  the  an- 
swers of  Stewart  and  Harrison  being  read  ns  evidence  against 
him,  nor  does  he  object  to  the  confession  of  said  McPherson'a 
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cross-bill  against  said  Stewart  and  Harrison,  by  their  failing  to 
answer,  being  read  aud  taken  as  evidence  against  him,  but 
waives  that  rule  of  law  which  excludes  it." 

No  depositions  were  taken,  except  one  or  two,  proving  Nantz 
to  be  in  possession  of  the  land. 

The  court  below  decreed  that  McPherson  should  release  and 
convey  his  title  to  Nantz,  and  that  Curd,  Stewart,  and  Harrison 
should  pay  the  value  of  the  land  to  McPherson,  because  they 
had  fraudulently  got  the  title  from  him.  This  value  was  ascer- 
tained by  a  jury,  and  decreed  accordingly.  To  reverse  this  de- 
cree, Nantz,  Curd,  Stewart,  and  Harrison  have  prosecuted  their 
writ  of  error. 

Assuming  the  fact  to  be  that  McPherson  had  a  good  equity 
for  the  land,  it  would  be  difficult  to  screen  Nantz  from  the 
effect  of  notice  of  that  equity  under  the  admissions  of  his  an- 
swer. 

To  make  the  plea  of  a  bona  fide  purchase,  without  notice, 
available,  the  want  of  notice  must  be  denied  positively,  and  the 
person  pleading  it  must  have  completed  his  purchase  by  paying 
all  the  consideration,  and  receiving  his  conveyance. 

If,  before  either  of  these  events,  he  had  received  such  inform- 
ation as  would  put  a  prudent  man  upon  a  search  for  the  truth 
of  the  case,  he  will  be  affected  by  it,  and  his  plea  must  fail. 
Here  Nantz  admits  that  he  did  inquire,  on  receiving  the  inform- 
ation from  McPherson,  and  that  his  inquiry  ended  in  ascertain- 
ing, by  the  directions  of  Stewart,  that  the  conveyance  under 
which  he  held  was  prior  in  date  to  the  conveyance  of  McPher- 
son. 

But  there  is  something  more  dangerous  to  Nantz  than  a  mere 
equity.  The  fact  is  charged  that  the  conveyance  of  Stewart 
was  antedated  so  as  to  overreach  that  of  McPherson,  which  in 
fact  was  prior  in  point  of  time.  Although  Nantz  claims  under 
this  conveyance  from  Curd  to  Stewart,  yet  it  was  executed  be- 
fore he  had  any  knowledge  on  the  subject,  and  he  does  not  pre- 
tend to  have  any.  If  the  fact  that  this  deed  of  Curd  to 
Nantz  is  the  eldest  be  true,  then  Nantz  will  be  affected  by  it, 
whether  he  knew  it  or  not.  It  would  give  to  McPherson  the 
oldest  legal  title,  and  entitle  him  to  a  release  of  that  which  ap- 
peared to  be  the  oldest,  but  in  truth  was  not. 

This  leads  us  to  inquire  what  is  the  effect  of  the  admission  on 
record,  that  the  silence  of  Stewart  aud  Harrison  may  be  used 
as  evidence  against  him.  As  to  Stewart  and  Harrison,  without 
this  admission,  the  facts  must  be  taken  as  concluded,  that  Mo- 
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Pherson  has  the  oldest  equity,  and  also  the  oldest  legal  estate, 
and  that  the  conveyance  of  Stewart  is  younger  than  that  of 
McPberson.  The  admission  of  Nantz,  therefore,  can  be  noth- 
ing less  than  permitting  these  facts  to  bear  against  him  as  if 
proved. 

And  this  subjects  Nantz  to  a  decree  compelling  him  to  sur- 
render his  apparent  legal  estate.  We  shall  remark  that  the 
deed  to  Stewart  from  Curd,  though  placed  on  record  by  ac- 
knowledgment, was  not  acknowledged  before  the  clerk  for  sev- 
eral months  after  its  date,  and  no  witnesses  thereto  appear  on 
the  deed;  so  that  the  conveyance  to  McPherson  comes  in  be- 
tween its  date  and  nckoowledgment,  a  circumstance  not  unfa- 
vorable to  the  fact  of  its  beiog  antedated. 

It  follows,  then,  that  instead  of  McPherson  being  compelled 
to  surrender  his  title,  Nanlz  ought  to  be  compelled  to  surrender 
his,  with  the  possession  of  the  land,  and  that  the  decree  against 
Curd,  Stewart,  and  Harrison  is  erroneous;  and  Nantz  must  be 
left  to  pursue  Harrison,  and  his  preceding  warrantors,  at  law, 
especially  as  he  has  not  brought  them  before  the  court,  in  such 
an  attitude  as  to  obtain  a  decree  against  them,  or  either  of 
them. 

Decree  reversed,  with  costs,  and  cause  remanded,  with  direc- 
ions  to  enter  up  a  decree  in  the  court  below,  in  conformity 
with  this  opinion. 

PuBCHASBB  lOB  Valub,  to  what  extont  protocted:  Jonea  v.  ZoUkcffer,  7 
Am.  Deo.  714,  note;  OcUUon  v.  McCasUn^  12  Id.  212,  nota 


Blight's  Heibs  v.  ToBm. 

[7  T.  B.  MOSBOB,  612.] 

SzaoDTXON  Salss — EQumr  has  Jusisdiction  to  set  aside  sales  of  land 
under  execution,  where  fraud  exists,  but  in  so  doing  it  does  not  act  as  a 
revising  court  over  the  records  of  a  court  of  law  in  executing  their  pro- 
cess, but  it  will  treat  all  the  proceedings  at  law  as  valid,  although 
erroneous,  and  will  relieve  against  the  consequence  thereof,  because  the 
rights  acquired  thereby  can  not  be  retained  in  conscience,  but  the  pur* 
chaser  will  not  be  compelled  to  do  equity  until  he  receives  equity. 

Idem — ^Reliev  granted  bt  Coubts  ot  Eqttity  in  avoiding  execution  sales 
on  the  ground  of  fraud,  is  not  limited  to  the  period  provided  by  statute 
within  which  courts  of  law  may  correct  the  abuse  of  its  process. 

Idem — Pubchase  at,  by  Attorney  toe  Plaintot. — ^Whether  a  purchase  by 
the  attorney  for  the  plaintiff  in  execution,  of  lands  sold  at  a  sheriff's 
sale,  is  invalid  or  not,  such  purchase  is  a  circumstance  to  induce  the 
court  to  examine  the  same  with  greater  strictness. 
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iNADEQirACY  OF  pRiCE,  per  86,  may  not  be  safficient  to  o^ertam  a  sherifiTs 
sale,  yet  it  is  a  circamstance  that  will  be  oonaidered  and  weighed  with 
other  circumstances  from  which  fraud  may  be  inferred. 

Acts  of  one  Pastner  in  effecting  a  fraudulent  purchase  of  lands  at  aherifiTa 
sale,  is  binding  on  all  the  partners. 

PuBCHASER  WITHOUT  NoTicE  OF  Fraud,  PROTECTED.— A  veudee,  without 
notice  of  a  fraudulent  purchase  at  sherifiTs  sale,  is  not  affected  thereby, 
but  the  purchaser  under  the  execution  must  account  for  the  proceeds  of 
his  sale  to  the  former  owner. 

Redemption  in  Equity,  when  Allowed. — Equity  may  permit  a  redemption 
of  laud  sold  under  execution,  on  the  ground  of  improper  conduct  on  the 
part  of  the  sheriff  and  purchaser,  although  a  court  of  law  would  not  set 
aside  the  sale. 

Purchasers  at  Sheriffs*  Sales  are  not  affected  by  irrei^ularities  of  the 
officer,  but  the  officers  are  liable  to  the  party  injured;  but  where  the 
purchaser  conducts  the  sale,  and  knows  of  the  irregularities,  equity 
may  compel  him  to  surrender  the  title  on  receiving  hia  money  back. 

Writs  of  error  to  the  Hardin  circuit  Bills  in  chancery. 
The  opinion  states  the  case. 

Darby,  for  complainants. 

WicHiffe  and  Mayes,  contra. 

By  Court,  Mills,  J.  Samuel  Blight,  a  citizen  of  Pennsyl- 
Tania,  held  claims  to  a  considerable  quantity  of  lands  in  this 
state,  situated  principally  in  the  county  of  Hardin,  but  extend- 
ing largely  into  the  counties  of  Hart  and  Grayson;  and  he 
came  to  this  state  and  took  up  a  temporary  residence  in  Hardin 
county,  and  boarded  with  his  family  at  a  public  inn  in  Eliza- 
bethtown,  for  the  avowed  purpose  of  investigating  his  laud 
claims  and  settling  his  business  here. 

On  the  seventeenth  of  March,  1820,  he  constituted  Benjamin 
Tobin,  a  practicing  lawyer  resident  of  Hardin  county,  his 
agent,  by  letter  of  attorney,  authorizing  Tobin  to  lease  his 
lands,  to  receive  and  recover  rents,  by  law  or  otherwise,  and 
delivered  to  him  sundry  notes,  leases,  etc.,  evidences  of  rent 
.  due.  Tobin  was  to  receive  one  third  collected  for  his  services. 
Tobin  also  acted  as  attorney  at  law  for  Blight  in  sundry  suits, 
chiefly,  if  not  entirely,  for  rents  due,  in  some  of  which  he  was 
successful,  and  in  others  not. 

Tobin  also  brought  against  Blight,  as  attorney  and  counselor 
at  law,  an  action  of  debt,  by  petition,  in  favor  of  David  Simp- 
son, and  recovered  a  judgment  therein  against  Blight  for 
ninety-three  dollars  and  fifty  cents,  with  interest  from  the 
fourth  of  September,  1822,  until  paid,  and  about  seven  dollars 
and  sixteen  cents  costij.     This  judgment  was  obtained  at  the 
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Blarch  term,  1823,  in  the  Hardin  circuit  court,  where  both 
Blight  and  Tobin  then  resided.  On  the  twenty-fifth  of  March, 
1823,  Tobin  caused  the  first  execution  to  issue  ou  this  judg- 
ment, directed  to  the  sherifi  of  Grayson,  an  adjoining  county, 
indorsed  that  notes  of  the  bank  of  the  commonwealth  would 
be  received  in  payment,  that  kind  of  paper  being  then  at  a 
depreciation  of  about  two  dollars  for  one.  This  execution 
Tobin  carried  to  the  sheriff,  and  caused  him  to  levy  it  on  all 
the  lands  of  Blight  extending  into  Grayson  county,  which  was 
not  measured,  but  bounded  by  the  county  lines  and  the  lines 
of  the  original  surveys,  and  oontainiog  some  uncertain  quantity, 
of  from  eight  to  twelve  thousand  acres,  all  of  which  in  the 
lump  was  sold  by  the  sheriff,  and  Tobin  became  the  purchaser 
at  the  price  of  about  thirty  dollars,  in  said  bank  paper;  and  he 
received  the  conveyance  of  the  sheriff  for  the  whole.  This  ex- 
ecution was  not  returned  until  the  thirty-first  of  July,  1823. 
Ou  the  twenty-first  of  June  preceding,  and  upward  of  a  month 
before  the  first  execution  was  returned,  Tobin  issued  a  second 
execution,  directed  to  the  sheriff  of  Hart  county,  which  he 
caused  to  be  levied  on  the  lands  of  Blight,  extending  into  that 
county  also,  amounting  to  ten  thousand  acres  or  upwards;  and 
the  whole  thereof,  bounded  by  the  county  lines  and  the  original 
lines  of  the  surveys,  without  measurement,  was  sold  under  the 
direction  of  Tobin,  and  George  T.  Wood  became  the  purchaser, 
and  received  the  sheriff's  deed  thereto,  for  the  joint  benefit  of 
himself,  Tobin,  and  a  certain  Thomas  Johnson,  at  the  price  of 
fifty-five  dollars  and  twelve  cents,  in  paper  of  the  bank  of  the 
commonwealth. 

Tobin,  also,  as  attorney  or  counselor  at  law,  obtained  another 
judgment  against  Blight,  in  favor  of  Southard  and  Starr,  the 
amount  of  which  was  replevied  by  Blight;  and  on  the  tenth  of 
December,  1823,  an  execution  was  issued  on  the  replevin  bond 
against  Blight  and  his  sureties,  for  the  sum  of  eighty-seven 
dollars  and  eighty-four  cents,  debt,  with  interest  and  costs, 
directed  to  the  sheriff  of  Hardin  county;  and  Blight,  to  save 
Lis  sureties,  in  writing,  surrendered  one  thousand  acres  of  land 
to  the  sheriff,  who  levied  thereon,  as  well  as  on  some  personal 
estate,  there  being  one  other  execution  levied  at  the  same  time; 
aud  the  one  thousand  acres  of  land  was  sold,  and  Tobin  became 
the  purchaser,  at  the  price  of  fifty-one  dollars,  in  paper  of  the 
bank  of  the  commonwealth,  and  received  the  conveyance  from 
the  sheriff. 
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To  bet  aside  these  soles  and  conveyances,  Blight  brought  the 
two  suits  in  equity  now  under  consideration. 

In  the  one  he  included  the  first  and  last  of  the  afore  recited 
sales,  making  Tobin  a  defendant,  and  those  who  purchased  from 
him. 

In  the  second  suit,  he  embraced  the  second  sale  only,  and 
made  Tobin,  Woods,  and  Johnson,  defendants. 

All  these  sales  are  attacked  upon  the  ground  that  they  were 
secret,  carried  on  with  address,  and  fraudulent  and  illegal;  and 
also  on  the  ground  that  Tobin  was  his  agent  to  protect  and  pre- 
serve those  very  lands;  that  he  had  received  more  money  of  his 
thuQ  was  sufficient  to  pay  the  executions,  and  held  it  then  in  his 
hands,  aud  ought  to  have  paid  the  executions,  and  therefore  he 
made  the  payments  under  circumstances  that  constituted  Tobin 
his  trustee;  and  that  he  ought  to  surrender  the  title  acquired 
by  the  most  enormous  sacrifices,  and  at  unconscientious  prices. 

Tobin,  as  well  as  the  other  defendants,  contest  all  these 
grounds,  and  insist  upon  the  title  as  their  own. 

On  hearing,  the  court  below  set  aside  the  first  sale,  made  in 
Orayson  county,  and  decreed  a  release  thereof,  and  refused  to 
set  aside  the  sale  of  the  one  thousand  acres,  made  in  Hardin; 
and  this  composed  the  decree  in  the  first-named  case,  to  reverse 
which,  both  Blight  (or  his  heirs  since  his  death)  and  Tobin 
prosecute  their  respective  writs  of  error;  the  first  complaining 
that  the  court  did  not  set  aside  both  sales,  and  the  latter  that 
either  was  set  aside. 

In  the  second  suit,  the  court  refused  to  set  aside  the  sole  to 
Wood,  Tobin,  and  Johnson,  in  Hart,  and  dismissed  the  bill;  and 
to  reverse  that  decree.  Blight's  representatives  have  prosecuted 
their  writ  of  error. 

We  have  considered  these  three  writs  of  error  together,  aa 
they  depend  on  similar  principles,  although  the  circumstances 
of  each  sale  are  somewhat  different. 

A  previous  question,  or  two,  applicable  to  each  case,  is  made. 
It  is  insisted  that  the  chancellor  has  no  jurisdiction  of  this  mat- 
ter, and  that  it  belongs  to  a  court  of  law,  and  that  the  motion 
to  set  aside  the  sale  not  having  been  made  in  the  court  of  law 
within  one  year,  no  remedy  exists  to  annul  the  sale. 

We  can  not  concede  that  sales  of  land  by  fieri  facias  consti* 
tute  a  mode  of  alienation  over  which  courts  of  equity  have  no 
control.  We  can  not  expect  to  find  precedents  for  such  an  ex- 
ercise of  jurisdiction  in  the  English  chancery,  or  in  Virginia; 
because,  that  in  these  countries  sales  hjfieri/aciaa  were  rare  or 
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altogether  unknown.  But  in  the  states  which  have  introduced 
sales  in  satisfaction  of  debts  by  fieri  facias,  courts  of  equity 
have  made  them  a  subject  of  its  revision,  as  is  manifest  by  the 
cases  of  Woods  t.  MorveU,  1  Johns.  Ch.  502^;  Tieman  v.  Wood, 
6  Id.  411»;  Troup  v.  Wood,  4  Id.  228;  ifotoett  v.  Baker,  Id.  118; 
Qixl  T.  Frader,  2  Litt.  118.  Analogous  in  the  case  of  StraePs 
Executors  ▼.  Couns,  4  Cranch,  403*. 

We  do  not  mean  that  a  chancellor,  in  exercising  this  jurisdic- 
tion, will  act  as  a  revising  court  over  the  records  of  a  court  of 
law  in  executing  their  process,  or  make  further  use  of  errors  at 
law  than  to  prove  or  disprove  the  fairness  or  unfairness  of  the 
sale.  He  will  treat  all  the  proceedings  at  law  as  valid,  although 
error  may  appear  therein,  and  will  relieve  against  the  conse- 
quences thereof,  because  the  rights  acquired  thereby  can  not  be 
retained  in  conscience;  and  in  doing  so,  he  will  treat  the  pur- 
chaser as  a  trustee  of  the  estate,  and  will  not  compel  him  to 
surrender  it  until  equity  is  done  to  him. 

In  this  respect,  the  proceeding  is  more  favorable  to  the  pur- 
chaser than  in  a  court  of  law.  His  title  is  treated  as  legally 
valid,  and  his  money  is  generally  restored  before  he  will  be  com- 
pelled to  surrender  it. 

It  is  true,  a  court  of  law  will  correct  the  abuses  of  its  pro- 
cess, and  that  where  fraud  exists.  But  as  to  sales  of  this  kind, 
the  motion  for  fraud  is  limited  by  statute  to  one  year;  but  the 
omission  to  pursue  this  remedy  in  the  year,  is  rather  a  reason 
for  the  interference  of  the  chancellor  than  against  it.  For  the 
limitation  is  not  on  the  powers  of  the  chancellor,  but  on  those 
of  a  court  of  law;  and  the  omission  to  pursue  one  remedy  does 
not  preclude  a  resort  to  the  other,  provided  the  case  is  otherwise 
proper  for  a  court  of  equity. 

On  the  merits  of  these  sales  a  further  preliminary  observation 
is  necessary.  The  person  who  was  the  legal  purchaser  at  two 
of  these  sales,  and  a  partner  in  another,  was  the  counsel  for  the 
plaintiff  in  both  the  executions  which  were  used. 

It  has  been  held,  or  at  least  said,  by  some  chancellors,  that 
a  purchase  by  counsel  in  such  circumstances  ought  not  to  be  per- 
mitted to  stand.  The  cases  on  this  point  are  referred  to  by  chan- 
cellor Kent,  in  the  afore-cited  case  of  HoweUy.  Baker,  in  which 
he  descants  with  considerable  severity  on  such  purchases,  and 
shows  that  authorities  are  not  wanting  to  prove  that  the  pm> 

1.  IToodt  T.  Mondlt  1  Johns.  Ob.  602. 

3.   ricmoii  T.  ITtfaon,  6  Jobas.  Oh.  411. 

8.  Siead^i  Eaeatton  t.  Comnt,  4  Onnoh,  408, 
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eliasing  attorney,  in  all  such  cases,  must  become  a  trustee  for 
the  original  holder,  and  that  redemption  must  be  allowed.  The 
reason  of  such  a  rule  appears  to  be  the  same  which  forbids  a 
sheriff  to  become  a  purchaser,  by  statute;  or  an  executor  or 
trustee  to  become  a  purchaser  of  articles  of  which  he  is  the 
seller.  The  attorney  for  the  plaintiff  in  an  execution  is  sup- 
posed to  have  such  a  control  over  the  sale  as  to  come  within 
the  reason  applicable  to  the  actual  seller,  and  therefore  ought 
to  allow  a  redemption. 

But  without  approving  or  disapproving  these  authorities,  and 
not  wishing  it  to  be  understood  that  we  go  to  the  whole  length 
of  this  doctrine,  all  the  use  we  shall  make  of  it  is  to  show  that 
the  chancellor,  if  he  does  not  carry  out  this  doctrine,  will 
scrutinize  a  purchase  thus  made  by  counsel  with  greater  strict- 
ness than  he  would  a  purchase  by  one  who  had  no  control  over 
the  execution;  and  if  there  be  circumstances  or  grounds  to 
make  such  a  purchaser  a  trustee,  it  will  be  done,  securing  to 
him  all  the  money  which  he  may  have  paid. 

One  circumstance  attending  all  these  sales  is  calculated  to  lay 
them  under  a  weight  of  suspicion  not  easily  removed,  and  the 
conscience  of  the  chancellor  will  revolt  at  permitting  them  to 
stand  as  they  are.  The  price  is  so  small  compared  with  the 
value  of  the  land,  and  the  sacrifice  is  so  great,  that  it  shocks 
the  moral  sense.  The  land  in  Grayson  is  proved  to  be  worth 
something  like  five  thousand  or  six  thousand  dollars  specie, 
and  it  is  purchased  for  about  fifteen  dollars.  The  land  in  Hart 
is  of  about  the  same  value,  by  the  proof,  and  it  L^  purchased 
for  about  twenty-six  dollars.  The  one  thousand  acres  in 
Hardin  are  shown  to  be  worth  at  least  five  thousand  dollars, 
and  it  is  bought  for  twenty-five  or  twenty-six  dollars  specie. 
The  inadequacy  of  consideration,  per  se,  may  not  be  sufficient 
to  overturn  the  sale;  but  it  is  a  circumstance  that  weighs  heavy, 
and  requires  but  little  addition  from  other  circumstances  to 
authorize  the  inference  of  fraud.  Of  the  two  sales  made  under 
the  execution  of  Simpson  of  the  lands  in  Hart  and  Grayson, 
but  little  need  be  said.     These  sales  must  be  overhauled. 

Besides  the  great  disproportion  of  price,  there  was  evidently 
some  degree  of  both  haste  and  address  used  in  transmitting  the 
execution  out  of  the  county,  and  out  of  sight  of  the  defendant. 
Blight,  to  countie3  where  he  could  not  suppose  they  were  gone, 
not  for  the  purpose  of  making  the  money,  because  there  was 
every  reason  to  suppose  the  money  could  be  made  easier  m  the 
county  where  Blight  was;  but  with  the  intention  of  making  a 
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speculation  out  of  his  estate,  and  there  the  whole  unmeasured 
and  undefined  quantity  was  set  up  and  sold  as  a  packed  lot  at 
auction,  where  the  purchaser  is  afterwards  left  to  examine  and 
count  what  he  has  got.  These,  with  other  circumstances,  forbid 
that  either  of  these  sales  should  stand,  and  the  court  below 
erred  in  refusing  to  direct  a  restoration  of  the  title  to  that  land 
sold  in  Hart,  and  bought  by  Wood. 

There  is  one  circumstance  proved,  touching  thai  sale,  more 
strong  than  any  belonging  to  the  sale  in  Grayson.  A  person 
made  known,  before  the  day  of  sale,  his  intention  to  attend  and 
become  a  bidder.  This  was  told  by  him  to  the  counsel  for  the 
plaintiff  in  the  execution,  of  whom  he  inquired  the  day  of  sale. 
He  was  flattered,  in  reply,  with  a  partnership  in  the  purchase, 
and  told  of  the  day  of  sale,  when  he  might  attend.  He  attended 
on  the  day  pointed  out,  and  the  sale  was  over  the  day  before, 
and  he  was  laughed  at  because  he  came  a  day  after  the  fair. 

The  only  plausible  reason  on  which  we  can  suppose  the  court 
relied  in  sustaining  this  sale  in  Hart,  while  it  set  aside  the  sale 
in  Grayson  county,  is  that  the  purchase  was  legally  made  by 
Wood,  who,  with  his  partner,  Johnson,  is  not  proved  to  have 
been  participating  in,  or  privy  to  the  improper  management  of 
the  execution;  but  it  is  admitted  by  all  three  that  Tobin  is  and 
was,  at  the  sale,  a  joint  partner  in  the  purchase  when  made,  and 
we  can  not  sustain  the  principle,  that  one  or  more  partners  are 
to  be  saved  in  a  speculation,  when  one  of  the  parties  most  act- 
ive in  procuring  it  had  acted  improperly,  merely  because  he  or 
they  were  ignorant  of  the  impropriety.  Each  partner  must  be 
bound  by  the  act  of  one  managing  the  matter  in  hand,  and  his 
title  must  stand  or  fall  accordingly.  The  law  will  account  them 
one  person,  and  the  improper  acts  of  one  must  be  the  acts  of 
alL 

In  the  sale  which  the  court  did  set  aside,  there  is  error  in  the 
details  of  the  decree,  which  we  feel  ourselves  bound  to  notice. 
After  Tobin  had  received  the  sheriff 's  deed  for  the  land  in  Gray- 
son, he  sold  and  conveyed  part  of  the  land  to  sundry  persons, 
who  are  made  defendants.  These  pei-sons  seem  to  have  be- 
come purchasers  of  the  title  from  Tobin,  in  the  following  way: 
They  had  previously  purchased  the  land  from  some  other  per- 
sons, under  what  claim  or  title  is  not  explained  in  this  record. 
But  their  vendor,  or  his  representatives,  willing  to  secure  them 
in  their  first  purchase,  bought  in  this  title  of  Blight  from  Tobin, 
and  paid  him  therefor  five  hundred  dollars  in  paper  of  the  bank 

of  the  commonwealth,  and  Tobin,  by  his  or  their  direction,  con- 
Ax.  Dso.  Vol.  XVm— 15 
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veyed  the  title  to  these  defendants,  and  each  of  them  answers  and 
denies  all  knowledge  of  fraud  or  improper  practice  in  conducting 
the  sale,  and  there  is  not  the  least  proof  that  they  had  any  notice 
or  knowledge  on  this  subject,  except  what  the  deed  of  the  sher- 
iff to  Tobin  conveys,  which  is  fair  on  its  face,  and  gives  no  inti- 
mation of  any  impropriety,  except  what  the  small  price  inti- 
mated; and  this,  we  have  seen,  of  itself  does  not  establish  fraud. 

The  court  decreed  against  these  defendants,  that  they  should 
relinquisli  or  convey  back  their  title  to  the  complainant  by  det»d, 
with  special  warranty  against  themselves,  and  all  claiming  un- 
der them;  ''but  not  disturbing  any  prior  or  other  title  the  said 
defendants  may  have  had  to  said  land  before  the  said  sale  and 
purchase  from  the  sheriff,  but  leaving  the  same  as  it  then  and 
before  stood,  unaffected  by  this  decree." 

Now,  how  these  defendants  could  convey  with  warranty 
against  themselves  and  those  claiming  under  them,  and  yet  be 
allowed  to  retain  other  claims  to  the  land,  is,  to  us,  an  inconsis- 
tency not  reconcilable  on  the  face  of  the  decree.  Moreover, 
how  these  defendants  could  convey  a  title  from  themselves,  and 
yet  retain  a  title  in  themselves,  is  a  problem  which  is  not  easily 
solved;  for  we  are  not  acquainted  with  the  process  of  severing 
or  splitting  asunder  titles,  after  they  are  united  in  the  same  per- 
son; but  conceive  the  law  to  be,  that  if  a  purchaser  holding  one 
title  honestly,  acquires  another  dishonestly,  so  that  he  must 
surrender  the  latter  to  its  true  owner,  his  former  title  goes  along 
with  it;  and  the  only  way  that  he  could  excuse  himself  from 
such  a  consequence,  would  be  to  set  up  his  first  title,  and  show 
its  validity  and  superiority,  and,  of  course,  that  he  acquired 
nothing  by  the  last  title,  which  he  ought  to  surrender  back. 
If,  therefore,  these  purchasers  from  Tobin  ought  to  convey,  they 
could  not  retain  previous  titles  to  the  land,  as  they  have  not  set 
up  and  shown  their  superiority. 

But  we  do  not  see  the  propriety  of  any  decree  against  these 
defendants.  So  far  as  appears,  they  are  innocent  purchasers, 
without  notice  of  any  impropriety  in  the  sale.  The  bill  ought, 
therefore,  as  against  these  defendants,  to  have  been  dismissed 
with  costs.  But  as  Tobin  held  this  title  when  he  ought  not,  and 
has  sold  it  to  those  innocent  purchasers,  by  which  Blight  or  his 
representatives  have  lost  it,  it  follows  clearly  that  he  must  account 
to  Blight's  estate  for  the  value  of  the  land  so  conveyed  away  by 
him,  to  be  fixed  at  the  time  of  assessment;  and  this  is  the  de- 
cree whi(!h  ought  to  be  rendered  as  to  this  portion  of  the  land, 
be  conveyiug  back  the  title  as  to  the  residue. 
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As  to  the  last  sale  in  the  county  of  Hardin,  of  one  thousand 
acres  given  up  by  Blight,  it  is  a  question  of  more  difficulty,  and 
is  a  case  nicely  balanced  between  an  enormous  and  unconscien* 
tioQs  speculation  on  one  hand,  and  the  imprudent  conduct 
of  Blight,  and  the  stern  law  of  the  case,  on  the  other.  This  was 
sold  under  the  execution  of  Southard  and  Starr.  The  sheriff 
had  this  execution,  wbich  did  not  amount  to  one  hundred  dol- 
lars in  bank  paper,  and  also  another  of  a  larger  sum,  perhaps 
about  five  hundred  dollars  in  favor  of  Southard  alone,  against 
Blight,  at  the  same  time,  and  both  these  executions  were  on 
replevin  bonds,  and  indorsed  that  bank  paper  would  be  taken. 
The  sheriff  levied  them  both  on  two  horses  belonging  to  Blight, 
and  Blight  also,  to  save  his  securities  in  the  replevin  bond,  gave 
up  to  the  sheriff*,  by  writing  describing  the  land,  this  one  thou- 
sand acres  now  in  dispute,  on  which  he  had  a  tenant  residing  at 
the  time.  The  sheriff,  imder  both  these  executions,  advertised 
the  two  horses  for  sale  on  the  fourteenth  of  February,  1824,  in 
Elizabethtown,  and  the  land  on  the  premises  on  the  fifteenth  of 
the  same  month,  adding  to  the  advertisement,  that  the  land 
would  be  sold,  "  provided  the  personal  property  first  named 
(to  wit,  the  horses),  and  described,  shall  fail  to  satisfy  the  same." 
Before  either  day  of  sale,  the  lai^er  execution  was  taken  out  of 
the  way  by  an  injunction.  Why  the  horses  were  not  sold  on 
the  fourteenth  of  the  month,  to  satisfy  the  smaller  execution  of 
Southard  and  Starr,  is  not  explained  in  the  record.  The  day 
for  the  sale  of  the  land,  however,  came,  and  the  parties  were  all 
in  Elizabethtown,  and  Blight  seems  to  have  been  struggling  to 
make  some  arrangement  to  save  his  land.  A  Mr.  Bland  was 
indebted  to  him,  and  to  Bland  he  applied  for  the  money.  Bland 
applied  to  a  Mrs.  Yanmetre,  who  was  in  his  debt,  for  the  money. 
She  had  more  than  the  necessary  sum  in  paper  of  the  bank  of 
the  commonwealth,  which  she  offered  to  furnish  to  Bland, 
provided  Bland  would  give  her  credit  at  the  rate  of  two 
dollars  on  her  bond,  for  three  dollars  in  bank  paper.  This  was 
greater  than  the  usual  rate  of  exchange.  Bland  was  unwilling 
to  give  this  unless  Blight  was  willing  to  make  this  allowance, 
to  which  Blight  disagreed,  and  thus  part  of  the  day  was  spent 
in  chaffering  about  this  money,  and  the  sheriff  urging  Blight  to 
get  the  money,  or  he  would  go  and  sell  the  land,  and  remind- 
ing Blight  at  the  same  time,  that  the  proper  time  of  the  day  for 
the  sale  of  the  land  by  law,  would  bo  over  by  the  delay.  Blight 
assured  him  that  the  money  would  be  had,  and  asserted  that  he 
would  take  no  advantage  of  the  time  of  day,  if  the  day  passed 
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awaj  and  the  land  must  be  sold.  The  sherifT,  vexed,  at  length 
determioed  he  would  go  and  sell  the  land,  and  gave  notice  to 
Tobin,  the  counsel  for  plaintiff,  that  he  was  starting  for  th6 
purpose,  and  Tobin  started  with  the  sheriff.  Blight  and  Bland 
both  started  after  them,  and  overtook  them  before  thej  got  to 
the  ground,  about  seven  miles  from  town.  On  the  way.  Blight, 
in  an  ill  humor,  reminded  Tobin  that  he  was  acting  as  his  enemy, 
when  he  professed  to  be  his  friend,  and  was  his  agent  and 
counsel,  and  told  him  that  he  must  discharge  him  from  his  ser- 
vice, as  he  wanted  no  such  friends,  or  words  to  that  import. 
When  they  arrived  on  the  ground,  the  time  of  day  fixed  by 
law  for  selling  the  land  was  passed,  and  the  number  on  the 
grouud  seems  to  have  been  the  sheriff.  Blight,  Bland,  Tobin, 
and  the  tenant  of  Blight,  at  whose  house  the  sale  was.  Blight 
there  tendered  the  horse  which  he  rode,  which  was  one  of  the 
same  horses  advertised  as  personalty  before  spoken  of,  to  be 
sold  in  lieu  of  the  land.  The  sheriff  took  the  horse  and  began 
•to  cry  him,  and  stated  he  could  get  no  bid.  The  tenant  of 
Slight  then  offered  to  bid,  and  Tobin  then  interfered  and  told 
the  sheriff  that  he  would  render  himself  liable  if  he  sold  the 
horse,  and  the  sheriff  then  gave  back  the  horse  to  Blight,  and  set 
up  the  land  for  sale.  Bland  soon  bid  the  debt  for  half  the  land, 
and  when  the  land  was  struck  off  to  him,  told  the  sheriff  that  he 
had  not  the  money  with  him,  but  the  money  was  in  town,  and 
he  would  pay  it  as  soon  as  they  returned. 

The  sheriff  refused  to  go  to  town,  but  required  the  money  on 
the  spot,  which  neither  Bland  nor  Blight,  for  whom  Bland  had 
bid  off  the  land,  had  with  them.  The  sheriff  accordingly  set  up 
the  land  again,  and  refused  to  cry  the  bids  of  Bland,  and  Tobin, 
without  competition,  bid  off  the  land  for  fifty-one  dollars  in 
bank  paper.  After  the  parties  returned  to  town.  Bland  and 
Blight  offered  to  the  sheriff  the  amount  of  the  execution,  and 
lie  refused  to  receive  it. 

We  have  come  to  the  conclusion  that  the  purchaser  in  this 
fsase  ought  to  be  construed  into  a  trustee  for  the  complainant, 
although  there  is  some  difficulty  in  saying  that  the  purchase  was 
against  law;  and  we  will  add  that  there  may  be  cases  where  the 
chancellor  will  interpose  and  permit  a  redemption  of  estates  sold 
under  execution,  even  when  a  court  of  law  would  refuse  to  set 
aside  the  sale  as  a  fraudulent  violation  of  law,  because  the 
chancellor  may  do  complete  justice  by  restoring  the  money  paid, 
which  a  court  of  law  can  not  do,  and  from  the  relation  of  the 
parties,  equity  may  presume  a  trust  which  sometimes  may  be- 
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come  necessary  to  avoid  an  odious  speculation  on  the  distresses 
of  the  debtor. 

Indeed,  cases  are  not  wanting  where  a  party  plaintiff  has 
boug^ht  in  property  at  an  enormous  sacrifice  under  execution » 
and  the  chancellor  has  directed  it  to  be  set  up  again  at  the 
price  at  wbich  it  was  bought,  and  for  as  much  more  as  would  be 
bid,  still  preserving  the  interest  of  the  purchaser  by  securing 
his  money. 

It  is  a  settled  rule  that  a  purchaser  is  not  bound,  nor  is  hii» 
purchase  affected  by  the  irregularities  of  the  sheriff  in  advertis- 
ing and  conducting  a  sale,  and  if  injury  results  the  i^arty  must 
take  his  remedy  against  the  sberiff.  Hence,  courts  of  law  but 
seldom  set  aside  titles  thus  fairly  acquired  by  an  innocent  pur- 
chaser acting  under  the  confidence  which  ought  to  be  reposed 
in  the  organs  of  the  law. 

But  whether  there  might  not  be  cases  of  that  kind  where  the 
chancellor  would  construe  such  a  title  into  a  trust,  we  need  not 
now  inquire.  Suffice  it  to  say  that  in  a  case  where  the  con- 
ductor and  director  of  a  sale,  as  Tobin  was  in  this  instance, 
knows  of  the  irregularities  of  the  officer,  and  tbat  those  irregu- 
larities had  brought  this  land  into  market  under  circumstances 
which  demanded  so  heavy  a  sacrifice,  he  ought  to  be  compelled 
to  surrender  his  title  on  receiving  his  money. 

If  the  sheriff  had  proceeded  with  the  sale  of  the  personal  estate 
at  the  proper  hour  there  could  have  been  no  necessity  of  selling 
this  land.  The  circumstance  of  omitting  to  sell  the  personalty 
and  then  insisting  on  the  sale  of  lands  of  five  thousand  dollars 
in  value,  to  satisfy  an  execution  not  amounting  to  one  hundred 
dollars,  at  an  hour  when  the  attorney,  who  only  could  and  did 
direct  the  sale,  could  purchase  it  at  not  much  more  than  twenty- 
five  dollars  in  specie,  and  that  without  competition,  raises  too 
violent  a  presumption  of  combination  between  the  two  to  per- 
mit this  sale  to  carry  the  title  forever. 

This  conclusion  is  not  a  little  strengthened  by  the  circumstance 
of  the  attorney  deterring  the  sheriff  from  selling  the  horse  in 
order  that  the  land  might  be  sold.  The  fact  was,  the  execution 
was  laid  upon  the  horse,  and  the  authority  of  the  sheriff  to  sell 
him  was  complete,  and  all  that  stood  in  the  way  of  his  sale  then, 
before  the  land,  as  was  the  rightful  course,  was  that  the  then 
time  and  place  was  not  advertised.  This,  however,  was  waived 
by  Blight.  But  the  attorney,  by  his  advice,  defeated  the  sale  ol 
the  horse  and  thus  reached  the  laud. 

It  is  also  proper  here  to  take  notice  of  the  accounts  of  the  par- 
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des  brought  into  view  bj  the  pleadings.  Blight  insists  that 
Tobin  has  received  more  of  his  money  than  is  sufficient  to  pay 
the  price  of  this  land,  and  has  adduced  proof  of  his  receiving 
money  to  some  amount.  Tobin  admits  the  receipt  of  some 
money,  but  alleges  that  Blight  owed  him  for  fees,  and  has  proved 
that  he  acted  as  counsel  for  Blight  so  as  to  be  entitled  to  fees  to 
a  greater  value  than  what  he  has  received;  also  that  he  has  made 
some  disbursements  for  Blight.  If  these  services  were  rendered 
as  counsel  for  Blight,  in  the  recovery  of  rents  only,  then  Tobin 
by  the  contract  proved  is  entitled  to  one  third  only.  If  the  ser- 
vices were  rendered  in  other  cases,  then  he  is  entitled  to  reason* 
able  fees.  As  Blight,  therefore,  or  his  representatives,  must 
restore  the  purchase*money  paid  for  the  land^  scaled  to  its  spe- 
cie standard,  so  an  account  must  be  taken  of  the  money  of 
Blight  collected  by  Tobin,  allowing  him  one  third  thereof  for 
his  services  as  counsel  so  far  as  rent  is  concerned,  and  reason* 
able  fees  for  other  services;  and  Blight  must  also  be  charged 
with  the  price  of  the  land,  and  if  the  balance  be  in  favor  of 
Tobin,  the  court  below  must  see  to  the  payment  thereof  before 
giving  a  decree  for  the  title. 

This  account  must  be  taken  in  the  case  wherein  Blight  was 
plaintiff,  and  Tobin,  Morrison,  Dewit,  Wooldridge  and  others 
are  defendants;  in  which  Tobin,  on  the  restoration  of  his  money, 
must  be  decreed  to  release  and  convey  the  one  thousand  acres; 
and  also  that  part  of  Blight's  land  lying  in  Grayson  which  he 
has  not  sold  and  conveyed  to  Wooldridge  and  others,  and  the 
bill  must  be  dismissed  as  to  Wooldridge,  and  the  others, 
grantees  of  Tobin;  and  an  assessment  of  the  value  of  the  land 
conveyed  to  them  respectively  by  Tobin  must  be  made  by  com- 
missioners, and  Tobin  must  be  decreed  to  pay  the  amount 
thereof  to  Blight's  representatives.  Morrison  and  Dewit,  who 
are  mortgagees  of  the  one  thousand  acres,  and  who  profess 
their  readiness  to  release  it,  must  be  decreed  to  reconvey  with- 
out costs. 

In  the  case  where  Blight  is  complainant,  and  Tobin,  Woods, 
and  Johnson  are  defendants,  the  defendants,  on  receiving  the 
price  paid  by  them,  assessed  in  specie  with  its  interest,  must  be 
decreed  to  reconvey  all  the  lands  lying  in  Hart  county,  with  costs. 
The  decree  in  the  writ  of  error  in  Blight's  representatives  v. 
Tohin^  Wooldridge  et  al,  must  be  reversed,  with  costs,  against 
all  the  defendants,  except  Morrison  and  Dewit,  and  the  cause 
be  remanded  for  proceedings  not  inconsistent  herewith.  In 
the  case  of  Blight  v.  Tobin,   Woodland  Johnson^  the  decree  must 
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he  reversed,  with  costs,  aud  tbe  cause  be  remanded  for  new  pro- 
ceedings not  inconsistent  herewith. 

Tobin  must  pay  the  costs  of  the  writs  of  error  prosecuted  by 
him  in  tbe  suit  of  Blight  v.  Tobin ^  Wooldridge  and  others^  as  he 
has  failed  to  prosecute  it  with  effect. 

A  petition  for  a  rehearing  by  counsel  for  the  defendants  was 
overruled,  and  the  decision  stands  unaltered. 


Inadequacy  of  Price,  not  snlBcient  to  vacate  contracts:  Beard  v.  Camp* 
hfU,  12  Am.  Dec.  365;  WhUeJUld  v.  MeLeod.  1  Id.  65a 
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Mayor  v.  Mobqan. 

17  BLkBTiN,  N.  8.  l.J 

The  Citt  Council  are,  by  law,  judges  of  the  election  of  their  memben. 
No  Mandamtjs  Li£S  to  Cohpel  a  city  council  to  admit  a  member  whom 

they  do  not  think  duly  elected. 
A  Sheri-ft  \vho  Serves  a  Distringas  to  compel  obedience  to  a  mandamm 

in  such  case  is  a  trespasser. 

Appeal  from  the  court  of  the  parish  and  city  of  New  Orleans. 
The  opinion  states  the  case. 

Moreau,  for  the  plaintiffs. 

Livermore,  contra. 

By  Court,  Martin,  J^  Obedience  having  been  refused  by 
the  city  council  to  the  peremptory  mandamus  issued  by  the 
court  of  the  first  district,  commanding  them  to  admit  to  a  seat 
a  i^erson  whom  they  had  refused  to  receive,  a  writ  of  distringas 
was  placed  in  the  hands  of  the  defendant,  sheriff  of  the  parish, 
who  seized  the  revenues  of  the  city.  Whereupon  the  present 
action  was  commenced  for  an  alleged  trespass.  He  justified 
under  the  authority'  of  the  writ.  The  plaintiffs  were  nonsuited, 
and  appealed. 

Their  counsel  has  assigned  as  errors  in  the  judgment  of  the 
parish  court:  1.  That  the  appellee  is  liable  in  damages,  because 
he  was  not  bound  to  execute  the  writ,  and  could  dispute  the 
authorities  of  the  district  court;  2.  That  the  parish  court  had 
jurisdiction  to  inquire  into  it. 

There  is  not  any  doubt  with  us  that  a  sheriff  is  bound  to  in- 
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qaire  into  the  authority  of  a  court  whose  writ  is  put  into  his  hands 
for  execution,  and  that  he  is  liable  in  damages  for  any  injury 
resulting  from  his  executing  a  writ  issued  by  a  court  who  has  no 
jurisdiction  of  the  case  in  which  it  issued.  Hence,  it  follows 
that  a  court  before  whom  a  remedy  is  sought  for  such  an  injury, 
must  necessarily  inquire  into  the  jurisdiction  of  the  court  from 
which  the  writ  issued.  The  success  of  the  appellants  before 
us  depends  on  their  ability  to  show  that  the  district  court  was 
without  jurisdiction.  Their  counsel  has  referred  us  to  the  con- 
stitution, which  provides  that  the  citizens  of  the  town  of  New 
Orleans  have  the  right  of  appointing  the  several  public  officers 
necessary  for  the  administration  and  police  of  the  said  city, 
pursuant  to  the  mode  of  election  which  shall  be  prescribed  by 
the  legislature:  Art.  6,  sec.  23.  To  the  sixth  section  of  the 
thirty-fourth  chapter  of  the  acts  of  1816:  1  Martin's  Dig.  331, 
n.  38,  which  declares  that  the  city  coucfbil  shall  be  judge  of 
the  elections  of  the  mayor  and  recorder,  and  of  its  members. 
And  to  the  eight  hundred  and  seventy-third  article  of  the  code 
of  practice,  by  which  it  is  enacted  that  when  the  legislature  has 
g^ranted  to  a  corporation  the  right  to  determine  the  validity  of 
the  elections  of  its  members  or  officers,  courts  of  justice  shall 
not  issue  mandates  to  inquire  into  that  fact.  So  the  district 
court  was  ousted  of  all  Jurisdiction,  if  the  legislature  had  the 
constitutional  power  of  rendering  the  city  council  judge  of  the 
elections  of  its  members;  and  the  only  question  for  our  solution 
is,  whether  the  sixth  section  of  the  act  of  1816  be  contrary  to 
the  constitution.     If  it  be,  it  is  void. 

We  are  ready  to  admit  that  we  have  found  this  case  one  of 
considerable  difficulty;  and  we  at  first  concluded  that  the  law 
was  unconstitutional;  because  to  inquire  into,  and  finally  deter- 
mine on  the  rights  of  a  party  claiming  a  seat  in  the  council,  is 
the  exercise  of  judicial  power.  To  judge  is  to  determine  the 
rights  of  parties,  and  nothing  else.  We  thought  that  the  right, 
created  by  law,  to  take  a  seat  in  the  body,  of  which  the  appli- 
cant for  a  mandamus  asserted  he  was  a  member,  could  not  be 
distinguished  from  any  other  right  created  by  law — as  the  right 
of  a  child  to  a  parent's  succession,  or  any  other  which  positive 
legislation  confers.  And  we  concluded  that  as  the  constitution 
has  declared  the  judicial  power  shall  be  vested  in  a  supreme 
and  inferior  courts,  the  judges  of  which  must  hold  their  offices 
during  good  behavior,  and  be  appointed  by  the  governor,  with 
the  advice  and  consent  of  the  senate;  the  city  council  being  com- 
posed of  members  appointed  for  a  term  of  years,  and  elected 
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by  the  people  of  their  respective  wards,  is  not  a  body  in  whom 
judicial  power  could  be  constitutionally  vested. 

But  this  reasoning  presupposed  that  the  legislative,  execu- 
tive, and  judicial  powers  of  which  the  constitution  speaks,  are 
not  merely  the  legislative,  executive,  and  judicial  powers  of  the 
state,  exercised  over  every  part  of  it,  and  over  every  individual, 
dwelling,  sojourning,  or  accidentally  being  within  its  geograph- 
ical limits,  but  included  those  which  may  be  exercised  by  corpor- 
ations, within  certain  divisions  of  the  state,  and  over  their  re- 
spective members. 

If  it  were  true  that  judicial  power  cannot  be  vested  in  the 
city  council,  because,  according  to  the  constitution,  judicial 
power  must  be  vested  in  a  supreme  or  inferior  court,  it  would 
follow  that  the  council  could  not  exercise  legislative  powers  and 
pass  ordinances,  because  the  constitution  has  declared  that  the 
legislative  power  is  vested  in  a  senate,  house  of  representatives, 
and  governor. 

We  think  the  constitution  speaks  of  the  powers  of  the  state 
government  only;  that  the  legislature,  in  establishing  corpora- 
tions, may  enable  them  to  exercise  subordinate  legislation  with- 
in a  2)<^icular  district  over  their  members,  and  in  regard  to 
their  rights  and  duties  as  corporators;  that  the  exercise  of  this 
legislative  power  in  the  city  council  is  not  inconsistent  with  the 
exercise  of  judicial  power  under  the  authority  of  the  state;  that 
the  legislature  had  constitutional  power  to  enable  the  council 
to  legislate  on  matters  within  the  scope  of  the  charter,  notwith- 
standing the  constitution  has  declared  the  legislative  power 
shall  be  vested  in  a  senate,  house  of  representatives,  and  gov- 
ernor. 

Likewise,  as  the  council  could  not  well  proceed  to  business 
without  ascertaining  the  rights  of  its  members  to  their  seats,  the 
legislature  had  power  to  render  it  judge  of  the  validity  of  their 
elections,  and  prohibit  courts  of  justice  from  interfering  with 
its  decisions.  There  is  not  a  greater  incongruity  in  the  council 
exercising,  in  this  respect,  within  the  city  of  New  Orleans,  a 
kind  of  judicial  power  than  in  exercising  legislative  powers, 
which,  it  is  universally  admitted,  they  may  exercise  in  matters 
which  are  the  object  of  the  charter  of  the  city.  The  constitu- 
tion itbelf  contains  a  clause  that  supports  the  position,  that  the 
powers  it  speaks  of  are  state  powers  only.  It  disqualifies  the 
mayor  of  New  Orleans  from  sitting  in  the  state  legislature. 

Now,  in  construing  an  instrument,  it  is  a  good  rule  to  give 
effect  to  every  clause,  nay,  every  word  of  it.     If  the  executive 
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powers,  of  wbich  the  constitution  speaks,  be  not  state  powers 
ouly,  the  mayor,  who  exercises  executive  power  in  the  city,  was 
excluded  by  the  clause  which  forbids  any  person  from  exercising 
both  legislative  and  executive  powers,  and  the  clause  which  ex- 
cludes him  from  the  state  legislature  was  absolutely  useless. 
Its  insertion  favors  the  idea  that  the  convention  contemplated 
merely  state  powers.  This  reasoning  has  satisfied  our  minds. 
If  it  were  not  absolutely  conclusive,  it  would  create  such  a  doubt 
as  would  forbid  us  to  declare  an  act  of  the  legislature  uncon- 
stitutional. 

This  court,  and  every  court  in  this  state,  not  only  possesses 
the  right,  but  is  in  duty  bound,  to  declare  void  every  act  of  the 
legislature  which  is  contrary  to  the  constitution.  The  due  ex- 
ercise of  this  power  is  of  the  utmost  importance  to  the  people, 
and  if  it  did  not  exist  their  rights  would  be  shadows,  their  laws 
delusions,  and  their  liberty  a  dream;  but  it  should  be  exerted 
with  the  utmost  caution,  and  when  great  and  serious  doubts 
exist,  this  tribunal  should  give  to  the  people  the  example  of 
obedience  to  the  will  of  the  legislator. 

It  is  desirable  that  for  every  wrong  there  should  be  a  legal 
remedy  in  a  court  of  justice.  But  in  Louisiana  the  constitu- 
tion has  left  every  judicial  power  in  abeyance,  with  the  excep- 
tion of  that  vested  in  this  court,  liable  to  be  called  into  action, 
suspended  or  recalled  at  the  discretion  of  the  legislature.  The 
supreme  court,  with  one  single  exception,  has  no  original  juris- 
diction, and  the  other  courts  have  only  that  which  the  legisla- 
ture has  given  them.  We  can  justly  boast  of  the  goodness  of 
our  institutions,  but  they  are  human,  and  consequently  imper- 
fect. In  the  present  case,  the  error  of  the  city  council,  if  it  be 
one,  in  rejecting  the  claim  of  the  applicant,  can  not  be  cor- 
rected in  a  court  of  justice.  This  is  unfortunate,  but  the  leg- 
islature has  willed  it,  and  it  is  not  perhaps  the  only  case  in 
which  a  citizen  seeking  relief  in  the  temple  of  justice  of  his 
country  may  find  the  divinity  turning  a  deaf  ear  to  his  com- 
plaints, and  her  ministers  powerless. 

We  conclude  that  the  act  of  the  legislature  of  1816,  did  not 
violate  the  constitution;  that  the  court  of  the  first  district  was 
consequently  without  jurisdiction;  that  its  proceedings  were 
coram  non  ju dice ;  that  the  appellee  derived  no  authority  from 
the  writ  of  distringas,  and  was  guilty  of  a  trespass  in  seizing 
the  revenues  of  the  appellants. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  annulled,  avoided,  and  reversed; 
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that  there  be  jadgment  for  the  plaintiffs;  and  that  the  case  be 
remanded,  with  directions  to  the  judge  to  ascertain  the  dam- 
ages sustained  by  them  in  the  premises,  and  that  the  appellee 
pay  costs  in  this  court. 

Acts,  Legislative  in  their  Natubs,  can  not  be  controlled  by  writs  of 
certiorari,  pmhibition,  or  nuuidamiis.  In  the  ShUting  Fund  cafes,  99  U.  S. 
7G1,  Judge  Field  denned  what  acts  are  legislative,  and  illostrated  his  mean* 
ing  by  reference  to  the  enactments  of  state  legislatures,  in  Lane  v.  Doe,  3 
Scam.  23S;  Junes  v.  Pf-rrit,  10  Yerj;.  59.  Ho  said:  "The  distinction  be- 
tweeu  a  judicial  and  a  legislative  act  is  well  defined.  The  one  determines 
what  the  law  is,  and  what  the  rights  of  parties  are  with  reference  to  trans- 
actions already  had ;  the  other  prescribes  what  the  law  shall  be  in  future 
cases  arising  under  it.  Wherever  an  act  undertakes  to  determine  a  question 
of  right  or  obligatiou,  or  of  pru|)erty,  as  the  foundation  upon  which  it  pro- 
ceCils,  such  act  is  to  that  extent  a  judicial  one,  and  not  the  proper  exercise 
of  legislative  functions."  And  the  well-settled  understanding  of  ministerial 
acts  is  that  they  are  such  acts  only  as  are  performed  as  duties  under  the  au- 
thority of  a  superior  jwwer. 

Writs  of  certiorari,  Spring  V,  W.  \V,  ▼.  Bryant,  62  CaL  132;  Bennett  v. 
WaWice,  43  Id.  20;  FtopU  v.  Boanl  of  Education,  Sup.  Ct.  of  CaL  March 
term,  ll>i>0;  PeopU  v.  Boartl  of  Health.  33  Barb.  34-i;  People  v.  Board  of 
Supervi.>orSj  43  Id.  234;  »Stone  v.  Mayor  of  New  York,  25  Wend.  157;  /*eo- 
ple  V.  Mayor  of  Sew  York,  2  Hill,  9;  In  re  Saline  County,  45  Mo.  62;  Ap* 
peal  of  Commissioners,  57  Pa.  St.  452;  Bac.  Abr.  tit.  Certiorari;  and  of 
prohibition:  Lx  j^arlt  Brandlacht,  2  Hill,  367;  Quimbo  Apito  v.  The  People^ 
20  N.  Y.  510;  Thomas  v.  Mead,  36  Mo.  232;  West  ▼.  Clark  County  Court, 
41  Id.  44;  Home  Ins.  Co.  v.  Flint,  13  Minn.  244;  Dayton  v.  Paine,  Id.  494; 
Ilockaday  v.  Xeirsom,  48  Mo.  196;  State  v.  Gary,  33  Wis.  93;  Ex  parts 
Edison,  2  Gratt.  10;  Board  of  Commissioners  v.  SpAtler,  13  Ind.  235;  Spring 
V.  \\\  \y»  V.  .b<iii  Francisco,  52  Cal.  Ill;  People  v.  Board  of  Election  Com- 
missioners.  Sup.  Ct.  of  Cal.  March  term,  18S0,  issue  only  to  review  judicial 
proceed iugs,  and  to  restrain  inferior  judicial  tribunals  from  exceeding  their 
jurisdiction.  Legislative  acts  can  not  be  reviewed  or  restrained  by  these 
writs.  In  an  opinion  tiled  the  twenty-second  of  March,  1880,  in  the  case  of 
People  \.  Board  of  Education,  the  supremo  court  of  California  determined 
that  a  writ  of  certiorari  wouM  not  lie  to  review  the  action  of  the  board  of 
education  of  the  city  of  Oakland  approving  the  report  of  a  committee  ap- 
pointotl  by  it  in  favor  of  a  certain  series  of  readers  to  be  used  in  the  public 
schools  of  that  city.  The  reason  of  the  decision  was  that  the  act  sought  to 
be  reviewed  was  legislative  in  its  character,  and  not  judicial  Thornton,  J., 
quoting  the  definition  of  legislative  and  judicial  acts  above  given,  said:  "The 
rule  so  clearly  laid  down  by  the  learned  justice,  we  adopt  as  correct.  Test- 
ing the  proceeding  Ix^fore  us  by  this  rule,  it  is  obvioub  that  the  defendant  in 
its  action  with  regard  to  the  books  to  be  used  in  the  public  schools  of  the 
city  of  Oakland  was  not  exercising  judicial  functions.  There  was  no  party 
before  it  ujwn  whose  rights  it  was  passing  with  reference  to  any  transaction 
whatever.  Neither  the  party  having  a  rifi[ht  to  control  the  sale  of  one  series 
of  readers  or  the  other  was  before  it,  prosecuting  any  right  given  to  it  by 
any  law  in  existence.  If  present  at  all,  the  party  was  there  as  any  other 
IHirsou  had  a  right  to  be,  urging  the  policy  of  adopting  the  one  series  of 
readers,  and  the  impolicy  of  adopting  the  other.  The  board  acted  upon  the 
proposition  before  it  as  one  of  policy  or  expediency,  aiming  to  adopt  thai 
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which,  in  its  judgment,  would  be  best  for  the  constituency  which  it  repre- 
sented. Its  action  was  then  political  or  legislative,  and  was  in  no  proper 
sense  judicial  in  its  character.  It  is  conceded  that  the  board  exercised  its 
judgment  in  the  action  which  it  took,  but  t]iis  it  was  called  to  do  in  the  exer- 
cise of  its  legislative  functions.  It  is  apparent  that  the  exercise  of  judgment 
is  not  the  criterion  by  which  this  proceeding  must  be  viewed  to  determine 
its  character.  To  render  it  the  exercise  of  a  judicial  function,  its  judgment 
must  act  in  a  matter  which  is  judicial  in  the  sense  above  indicated:  People 
V.  Btuih,  40  CaL  344;  Spring  V.  W,  W,  v.  Bryant,  62  Id.  132;  The  People  v. 
Mat/or,  2  Hill,  9;  In  t/ie  matter  of  Mount  Morris  Square,  Id.  14;  In  re  Saline 
County,  45  Mo.  62;  PeopU  v.  Limngston,  43  Barb.  232." 

In  the  following  instances  certiorari  was  denied,  as  the  act  sought  to  be 
effected  thereby  was  considered  legislative  and  not  judicial:  The  resolution 
of  a  town  meeting  providing  for  raising  money  to  pay  bounties  to  volunteers 
into  the  military  or  naval  service  of  the  United  States:  People  v.  Board  of 
Supervisor/i,  43  Barb.  234;  the  resolution  of  a  board  of  health  declaring  a 
certain  occupation  within  the  limits  of  the  city  to  be  a  nuisance,  without 
notice  to  the  party  conducting  the  same:  People  v.  Board  of  Health,  33  Barb. 
345;  an  ordinance  of  the  board  of  aldermen  and  assistants  for  the  removal  of 
an  existing  sewer  and  the  construction  of  a  new  one:  People  v.  Mayor  of  New 
York,  2  Hill,  9;  an  ordinance  of  the  common  council  of  New  York  city  for 
the  regrading  and  repaving  of  a  street:  People  v.  Merriam,  Id.  14;  a  resolu- 
tion or  ordinance  of  the  same  council  for  the  opening  of  a  square:  In  the 
Matter  qf  Mount  Morris  Square,  Id.  14;  a  similar  resolution  for  opening  a; 
street:  Dixon  v.  Cincinnati,  14  Ohio,  240;  the  resolution  and  order  of  thej 
board  of  supervisors  of  San  Francisco  directing  the  mayor  to  make  connec-  \ 
tions  with  the  pipes  and  mains  of  a  certain  water  company,  in  order  to  obtain 
water  for  municipal  purposes:  Spring  V.  W.  W,  v.  Bryant,  52  Cal.  132.  In 
the  course  of  the  opinion  delivered  by  Judge  McKinstry  in  this  case,  it  is  ob- 
served, 137,  138:  "  It  has  always  been  considered  by  this  court  that  the 
office  of  certiorari  is  to  bring  here  for  review  the  proceedings  of  governmental 
boards  exercising  a  mixed  authority  only  when  the  matter  is  one  in  which 
they  have  acted  judicially.  The  resolution  and  ordinance  sought  to  be  an- 
nulled were  attempts  to  make  law,  not  to  render  a  judgment  under  existing 
law.  They  may  be  obnoxious  to  the  criticism  that  they  were  attempts  to 
deprive  the  corporation  of  its  rights  and  property  without  due  process  of  law, 
and  violative  of  constitutional  principles;  but  neither  this,  nor  the  circum- 
stance that  they  were  not  authorized  by  the  city  charter  to  buy  them,  can 
justify  a  review  of  the  action  of  the  board  and  mayor  by  certiorari."  The 
preponderance  of  authority,  however,  though  not  questioning  the  rule  that 
certiorari  lies  only  in  the  case  of  judicial  proceedings,  inclines  to  the  view 
that  the  resolutions  and  procedure  of  municipal  corporations  in  opening 
streets  and  upon  matters  of  like  nature  are  so  far  judicial  as  to  be  reviewable 
on  certiorari:  2  Dillon  Municipal  Corporations,  sec  740,  and  notes. 

The  supreme  court  of  New  Jersey  has  gone  to  the  length  of  deciding  that 
acts  of  a  municipal  corporation  may  be  reviewed  in  that  court  by  certiorari, 
whether  such  acts  are  judicial  or  legislative.  The  court  considered  an  ordi- 
nance authorizing  new  improvements  to  be  made,  such  as  opening  and  paving 
a  street,  or  constructing  a  sewer,  by  which  the  property  of  specific  indi- 
viduals is  taxed  to  defray  the  expense  thereof,  to  be  a  judicial  act.  But  upon 
an  attentive  examination  of  the  New  York  decisions  above  cited,  as  well  as 
of  their  own  earlier  adjudications,  the  court  concludes  generally:  "Whether, 
therefore,  the  act  be  regarded  as  judicial  or  legislative,  the  certiorari  will  lie 


238  Mayor  v,  Morgan.  [Loaisianay 

at  the  instance  of  the  party  aggrieved  by  it:*'  City  of  Camden  ▼.  JUul/ord, 
26  N.  J.  L.  (5  Dutch.)  49.  56. 

Granting  the  view  to  be  correct  that  the  acts  of  manidpal  oorporations  in 
regard  to  opening  and  repaving  streets,  etc.,  are  judicial  acts,  and  capable  of 
review  under  a  certiorari,  the  wisdom  of  allowing  the  writ  is  thus  strongly 
questioned  in  a  California  decision  already  referred  to: 

"  Even  if  it  should  be  admitted  that  the  power  existed  in  any  of  our  courts 
to  review  the  legislation  of  the  supervisors  of  the  city  and  county,  whenever 
they  may  legislate  with  respect  to  a  subject  beyond  their  control,  I  can  hardly 
conceive  of  a  case  in  which  the  power  should  be  exercised.  The  ordinaxy 
remedies  afforded  by  courts  of  law  and  of  equity  would  seem  to  afford  a  suf- 
ficient protection  against  such  attempted  legislation,  and  the  writ  of  certiorari 
does  not  issue  to  such  inferior  boards  as  exercise  special  jurisdiction  created 
by  statute  ex  dd>Uo  justUioi,  but  only  on  application  and  cause  shown.  '  The 
reason  is  that  these  bodies  exercise  power  in  which  the  people  at  large  are 
concerned,  and  great  detriment  or  inconvenience  might  result  from  interfer- 
ing with  their  proceedings:'  People  v.  Supervinors,  15  Wend.  206,  cited  with 
approval  by  Wallace,  C.  J.,  in  Keys  v.  Marin  County ^  42  CaL  255.  And  aa 
was  said  by  Bronson,  J.,  in  People  v.  The  Mayor ^  2  Hill,  12,  'The  allowance 
of  the  writ  rests  in  the  sound  discretion  of  the  court,  and  it  has  often  been 
denied  where  the  power  to  issue  it  was  unquestionable,  and  where  there  was 
an  apparent  error  in  the  proceedings  to  be  reviewed.'  See,  also,  15  Wend. 
198;  5  Barb.  43;  23  Wend.  277;  25  Id.  157.  Assuming,  therefore,  that  the 
power  exists  to  review  the  resolution  and  order  by  means  of  the  writ^  I  think 
the  courts  would  best  exercise  their  sound  discretion  by  refnsing  to  employ 
the  power:"  SpHng  V,  W.  W,  v.  Bryant,  52  Cal.  140. 

That  the  W&it  or  Prohibition  will  not  lir  to  arrest  the  progress  of  any 
legislation  pending  in  a  board  authorized  by  the  laws  to  legislate  with  respect 
to  matters  of  public  interest,  was  expressly  decided  in  Spring  Valley  W,  W,  v. 
San  FranciseOy  52  Cal.  111.  The  petition  for  the  writ  stated  that  the  board 
of  supervisors  of  San  Francisco  had  passed  to  print,  and  were  threatening  to 
finally  pass,  an  ordinance  commanding  the  mayor  to  cause  connections  to  be 
made  with  the  pipes  and  mains  of  petitioner,  for  the  purpose  of  taking 
water  for  the  city  for  municipal  purposes,  without  paying  therefor.  This 
ordinance  was  the  same  one  that  was  unsuccessfully  sought  to  be  set 
aside  by  resort  to  a  certiorari,  as  stated  in  Spring  Valley  W,  W*  v.  Bryant^ 
Id.  132,  supra.  Said  Judge  McEinstry,  on  behalf  of  the  court,  in  Spring 
VaUey  ^.  W.  v.  San  Francisco:  *'ln.  my  opinion,  the  writ  ought  not  to 
issue  to  arrest  any  legislation  pending  before  a  body  authorized  by  the 
constitution  and  laws  to  legislate  with  reference  to  matters  of  public 
interest.  Error  committed  by  such  bodies  can  not  usually  be  corrected  by 
resort  to  this  extraordinary  writ  without  great  public  inconvenience:  People 
V.  Supervisors  of  Queens,  1  Hill,  200^  I  know  of  no  way  in  which  it  can  be 
shown  that  the  members  of  the  board  of  supervisors  threaten,  in  their  official 
capacity,  to  pass  an  ordinance,  and  it  must  be  presumed  that  the  members  of 
that  legislative  assembly  will  fully  consider  the  question  of  the  power  to  pass 
the  order,  as  well  as  the  merits  of  the  order  itself.  It  would  not  be  a  proper 
exercise  of  the  sound  discretion  of  the  court  to  prohibit  any  consideration  of 
a  measure  which,  after  discussion,  might  by  amendment  be  deprived  of  its 
objectionable  features,  merely  because,  if  passed  finally  as  'passed  to  print,' 
it  would  bo  in  cxccsd  of  the  power  conferred  on  the  board  by  the  city  charter." 

This  authority  was  relied  upon  in  Maurer  v.  Mitcliell^  62  CaL  289,  where  a 
prohibition  was  sought  to  restrain  the  tax  collector  from  the  collection  of  a 
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tax,  imposed  on  certain  property-holders  for  benefits  received  from  municipal 
improvements.  The  writ  was  refused,  because  the  act  complained  of  was  not 
judicial;  and  although  the  propriety  of  a  writ  in  case  of  legislative  acts  was 
not  touched  upon,  the  correctness  of  the  opinion  which  had  denied  a  pro- 
hibition in  such  an  instance,  was  not  impugned.  In  Tke  People  v.  Board  of 
Election  Commissioners^  decided  at  the  March  term,  18S0,  of  the  supreme 
court  of  California,  a  writ  of  prohibition  was  refused  to  restrain  the  said  board 
from  proceeding  with  an  election  pursuant-  to  a  resolution  and  order  thereof. 
It  was  declared  that  the  action  of  the  board  was  not  judicial,  and  that,  there- 
fore, the  writ  would  not  lie.  But  the  court  refrained  from  expressing  any 
opinion  upon  the  character  of  the  act  of  the  board,  whether  it  was  legislative 
or  ministerial.  The  two  decisions,  the  one  from  52  CaL,  and  the  other  from 
53  Id.,  above  cited,  were  relied  upon,  and  in  no  degree  questioned. 

As  was  stated  in  the  earlier  portion  of  this  note,  the  writ  of  prohibition 
issues  in  the  case  of  judicial  acts  only.  Whenever  the  writ  has  been  prayed 
for  to  restrain  the  exercise  of  legislative  functions,  the  courts  generally,  as  in 
the  decision  of  People  v.  Board  qf  Election  Commissioners,  supra,  and  Mealing 
v.  A  ugusta,  Dudley,  221,  have  contented  themselves  with  refusing  the  writ,  on 
the  ground  that  the  act  was  non- judicial,  without  laying  any  special  stress 
upon  the  principle  that  legislative  acts  could  not  be  controlled  by  a  prohi- 
bition; a  proposition  which  must  neceesarily  follow  from  the  statement  of  the 
only  case  in  which  the  writ  could  issue. 

"  As  Regaads  the  Jurisdiction  of  the  Courts  by  Mandamus  over  legis- 
lative officers,  while  but  few  cases  have  occurred  where  judicial  aid  has  actually 
been  invoked  against  the  legislative  department,  the  question  would  seem 
upon  principle  to  present  no  difficulties.  •  •  *  •  •  And  it  may  bo  as* 
eerted  as  a  principle  founded  upon  the  clearest  legal  reasoning,  that  legisla- 
tive officers,  in  as  far  as  concerns  their  purely  legislative  functions,  are  be- 
yond control  of  the  courts  by  the  writ  of  mandamus.  The  legislative  depart- 
ment being  a  co-ordinate  and  independent  branch  of  the  government,  its  ac- 
tion within  its  own  sphere  can  not  be  revised  or  controlled  by  mandamus 
from  the  judicial  department,  without  a  gross  usurpation  of  power  on  the 
part  of  the  latter.  ♦  ♦  •  Where,  however,  the  duty  required  of  the  legis- 
lative officer  is  simply  of  a  ministerial  nature,  not  calling  for  the  exercise  of 
any  especial  legislative  functions,  nor  involving  any  degree  of  official  discre- 
tion, there  would  seem  to  be  no  impropriety  in  interfering  by  mandamus 
upon  a  failure  to  perform  the  duty:*'  High  on  Ex.  Legal  Remedies,  sees.  135, 
136.  This  language,  it  is  conceived,  is  applicable  to  all  boards  exercising  a 
legislative  power;  and  the  distinction  here  suggested,  that  to  such  boards  a 
mandamus  may  issue  where  the  law  imposes  a  plain  and  imperative  duty 
upon  its  members,  without  calling  upon  them  to  exercise  their  judgments, 
whether  or  not  the  duty  shall  be  performed,  will  be  found  to  underlie  the  ad- 
judications upon  this  subject. 

The  principle  was  applied  in  Michigan  City  v.  Roberts,  34  Ind.  471,  where 
it  was  determined  that  the  courts  could  not,  upon  a  proceeding  by  mandate, 
review  the  decision  of  the  common  council  of  a  city  incorporated  under  a  gen- 
eral law,  refusing  to  cause  an  improvement  of  a  street,  to  be  made  and  paid 
for  out  of  the  general  funds  in  the  city  treasury,  and  compel  the  council  to 
cause  the  improvements  to  be  made  and  so  paid  for  against  their  judgment, 
as  to  its  expediency.  It  was  recognized  in  Wilson  v.  Mayor  of  New  York,  1 
Hilton,  595,  in  reganl  to  the  common  council's  power  to  make  new  sewers, 
drains,  and  vaults,  and  to  open  now  streets,  and  to  pave  old  ones;  and  is  laid 
down  by  Dillon,  2  Municipal  Corp.,  sees.  6G5,  669. 
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Mandamna  is  often  resorted  to  to  compel  a  muiiicipal  corporation  to  levy 
or  to  collect  taxes  for  the  payment  of  the  pablic  debt.  Although  the  power 
of  taxation  is  a  branch  of  the  legislative  department  of  the  government: 
I/ehie  V.  Lf^e  CommitAiontrs,  1  Woods,  246;  S.  C,  19  Wall  655;  UnUed 
States  V.  New  Orlean-i,  98  U.  S.  381;  yet  it  may  be  delegated  to  monicipal 
boards,  with  the  obligation  ta  exercise  the  power  for  a  specific  parpoee. 
Where  it  is  a  doty  to  impose  a  tax,  and  that  duty  is  not  performed,  it  may 
be  enforced  by  mandamns.  This  duty,  in  a  specified  case,  will  be  inferred 
from  express  language  in  a  statute,  or  in  the  charter  of  the  body,  authorizing 
it  to  levy  the  tax:  Heine  v.  Levee  Commisnoners,  19  Wall,  655;  Beea  v.  City  of 
WcUertoicnf  Id.  107;  Higgs  v.  Johnson  County,  6  Id.  166;  Supervisors  v.  Iioger$, 
7  Id.  175;  Commissioners  of  Knox  County  v.  Aspintcall,  24  How.  376;  Von 
Hoffman  v.  City  of  Quniaj,  4  WalL  535,  where  it  was  held  that  the  repeal  of 
the  statute  under  which  city  bonds  had  been  issued,  and  authorizing  a  local 
tax  to  pay  therefor,  woald  not  afiect  the  right  of  the  holders  of  the  bonds  to 
compel  the  municipal  corporation  by  mandamus  to  levy  the  tax:  Supervisors 
V.  United  States,  Id.  435,  where  the  power  to  levy  the  tax  had  been 
given  to  the  supervisors  with  a  "  may,  if  deemed  advisable,'*  and  it  was  con- 
strued to  be  mandatory  and  not  discretionary:  City  qf  OaUna  v.  Amy,  5  Id. 
705. 

In  all  of  the  foregoing  decisions  relative  to  taxation,  the  power  to  levy  the 
tax  was  conferred  by  the  manifest  language  of  the  statute  of  the  state,  or  of 
the  charter.  Recent  adjudications  go  much  further  and  grant  a  mandamus 
to  compel  the  levy  of  a  tax,  for  the  discharge  of  the  indebtedness  of  a  muni- 
cipal  corporation,  although  the  power  to  levy  the  tax  was  not  given  in  terms. 
In  United  States  v.  New  Orleans,  98  U.  S.  381,  a  petition  for  a  mandamus 
was  granted  to  compel  the  authorities  of  the  city  of  New  Orleans  to  levy  a 
tax,  for  the  payment  of  certain  bonds  issued  by  the  city,  and  npon  which 
judgment  had  been  recovered.  The  circuit  court  refused  to  grant  the  writ^ 
conceiving  that  payment  of  the  bonds  had  been  provided  for  out  of  the 
stock  of  the  company.  In  the  course  of  the  opinion  of  the  court,  delivered 
by  Judge  Field  in  the  United  States  supreme  court,  it  was  said: 

''The  position  that  the  power  of  taxation  belongs  exclusively  to  the  legis- 
lative branch  of  the  government^  no  one  will  controvert  Under  oar  system 
it  is  lodged  nowhere  else.  But  it  is  a  power  that  may  be  delegated  by  the 
legislature  to  municipal  corporations,  which  are  merely  instrumentalities  of 
the  state  for  the  better  administration  of  the  government  in  matters  of  local 
concern.  When  such  a  corporation  is  created,  the  power  of  taxation  is  vested 
in  it  as  an  essential  attribute  for  all  the  purposes  of  its  existence,  unless  its 
exercise  be  in  express  terms  prohibited.  *  *  *  A  municipality  without 
the  power  of  taxation,  would  be  a  body  without  life,  incapable  of  acting,  and 
serving  no  useful  purpose.  For  the  same  reason,  when  authority  to  borrow 
money  or  incur  an  obligation,  in  order  to  execute  a  public  work,  is  conferred 
upon  a  municipal  corporation,  the  power  to  levy  a  tax  for  its  payment^  or  the 
discharge  of  the  obligation,  accompanies  it;  and  this,  too,  without  any  special 
mention  that  such  power  is  granted.  This  arises  from  the  fact  that  such  cor- 
porations seldom  possess — so  seldom,  indeed,  as  to  be  exceptional — any  means 
to  discharge  their  pecuniary  obligations,  except  by  taxation.  *It  is,  there- 
fore, to  be  inferred,'  as  observed  by  this  court,  in  Loan  Asuoeiation  ▼.  Topeka, 
20  Wall.  660,  'that  when  the  legislature  of  a  state  authorizes  a  county  or  city 
to  contract  a  debt  by  bond,  it  intends  to  authorize  it  to  levy  such  taxes  as 
are  necessary  to  pay  the  debt,  unless  there  is  in  the  act  itself,  or  in  some  gen- 
eral statute,  a  limitation  upon  the  power  of  taxation,  which  repels  such  an 
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inferenoe.'**    His  honor  then  cited  Commonwealth  v.  Ccmtmieshners  of  AUe- 
gheny  County,  37  Fa^  St.  277;  Lowdl  y.  Boston,  111  Mass.  460;  Flasbrouek  v. 
JiUwaukee,  24  Wis.  122;  and  Ex  parte  Paraona,  Hughes,  282,  and  continued: 
** Indeed,  it  is  always  to  be  assumed,  in  the  absence  of  clear,  restrictive  pro- 
'visicxis,  that  when  the  legislature  grants  to  a  city  the  power  to  create  a  debt, 
it  intends  that  the  city  shall  pay  it,  and  that  the  payment  shall  not  be  left  to 
its  caprice  or  pleasure.     When,  therefore,  a  power  to  contract  a  debt  is  con- 
fczred,  it  must  bo  held  that  a  corresponding  power  of  providing  for  its  pay- 
ment is  also  conferred.     The  latter  is  implied  in  the  grant  of  the  former,  and 
such  implication  can  not  be  overcome,  except  by  express  words  including  it. 
*    *     *    Having  the  power  to  levy  a  tax  for  the  payment  of  the  judgments 
of  the  relator,  it  waa  the  duty  of  the  city,  through  its  authorities,  to  exercise 
the  power.    The  payment  was  not  a  matter  resting  in  its  pleasure,  but  a  duty 
which  it  owed  to  the  creditor.    Having  neglected  this  duty,  the  case  was  one 
in  which  a  mandamus  should  have  been  issued  to  enforce  its  performance: 
Kuox  County  v.  AsjdnwaJl,  24  How.  376;  Von  Hoffman  v.  City  of  Quincy,  4 
WalL  435;  Benbow  v.  Iowa  City,  7  Id.  313;  Supervisore  v.  Rogers,  Id.  175; 
Supervisors  v.  Durant,  9  Id.  415;  County  qf  Case  v.  Johnston,  95  U.  S.  360.*' 
Asserting  the  same  doctrine  is  United  States  v.  CUy  of  Elizabeth,  U.  S.  C.  C. 
lor  New  Jersey,  The  Reporter,  232. 

In  these  instances,  where  the  writ  of  mandamus  has  been  allowed  to  en- 
force the  levy  and  collection  of  a  tax,  it  is  observable  that  such  levy  and  col- 
lection were  a  duty  which  the  body  owing  it  neglected  to  perform;  that  the 
writ  merely  enforced  the  performance  of  this  duty;  that  it  operated  simply 
apon  the  ministerial  fonctions  of  the  organization,  in  no  wise  afifecting  its 
ri^t  to  use  its  discretion;  as,  upon  snoh  mattdr,  it  had  no  discretion. 
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Wbsbb  the  Eto  18  GoNCXDED  the  means  of  arriving  at  it  are  granted. 
A  Warn  MAT  Claim  Acquests  and  Gains  made  in  this  state,  although  she 
waa  xnanied  abroad  and  never  came  in  it. 

Appeal  from  the  court  of  probate  of  the  parish  and  oitj  of  New 
OrleanB.    The  opinion  states  the  case. 

Smith  and  Workman,  for  the  plaintiff. 

Fresion  and  Siravobridgey  contra. 

Bj  Court,  PoBTEB,  J.  The  widow  of  the  testator  claims  from 
the  executors  the  one  half  of  the  property,  real  and  personal,  of 
which  he  died  possessed,  on  the  ground  that  it  was  acquests  and 
gains  made  during  covertare.  The  executors  resist  the  action 
on  two  grounds :  1.  That  the  court  of  probates  had  no  jurisdiction 
of  the  case;  and  2.  That  the  plaintiff  has  no  legal  right  to  any 
portion  of  the  property  acquired  during  marriage. 

The  testator  was  married  to  the  plaintiff  in  the  state  of  New 
York,  in  the  year  1810.     He  was  then  about  twenty-four  years 
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of  age  and  she  sixty-three.  After  the  marriage  they  lived  some 
time  together,  when  the  hiisband  came  to  New  Orleans.  After 
a  year's  residence  here  he  returned  to  New  York,  and  there  re- 
mained with  his  wife  for  the  space  of  three  years;  at  the  ex- 
piration of  which  time  he  again  removed  to  New  Orleans,  where 
he  resided  until  his  death,  in  1827,  and  where  he  acquired  the 
property  which  is  the  subject  of  the  present  contest.  The  plaint- 
iff remained  in  New  York,  and  never  was  in  this  state.  The 
deceased  made  a  will  by  which  he  bequeathed  to  a  brother,  liv- 
ing in  Ireland,  nearly  the  whole  of  the  property  of  which  he 
died  possessed. 

The  first  question  relates  to  the  jurisdiction  of  the  court  of 
probates,  and  we  think  the  judge  below  did  not'err  in  taking  cog- 
nizance of  the  case.  That  court  having  exclusive  jurisdiction  of 
the  settlement  of  all  claims  against  an  estate  represented  by  an 
executor  and  its  liquidation  and  final  settlement,  it  follows  that 
it  is  before  that  tribunal  a  claim  must  be  made,  the  rejection  or 
admission  of  which  is  necessary  to  enable  the  succession  to 
be  closed.  The  other  construction  supposes  the  court  not  clothed 
with  sufficient  powers  to  carry  its  undoubted  jurisdiction  into 
effect.  It  sometimes,  indeed,  happens  that  tribunals  are  so  de- 
fectively organized  that  one  is  compelled  to  act  as  the  assistant 
of  the  other;  but  it  requires  a  very  clear  expression  of  legiala* 
tive  will  to  authorize  such  a  conclusion,  the  general  rule  bein^ 
that  where  the  end  is  conceded,  the  means  of  arriving  at  it  are 
granted. 

The  next  and  more  important  question  relates  to  the  right  of 
the  wife  in  the  acquests  and  gains.  In  the  case  of  Saul  v.  His 
Creditor  [16  Am.  Dec.  212],  which  lately  underwent  so  much 
discussion  in  this  court,  principles  were  established  which  greatlj 
facilitate  the  investigation  of  the  rights  of  the  parties  now  before 
us.  It  is  true  in  that  case  husband  and  wife  hod  both  resided 
in  this  state;  and  in  the  present  instance,  the  husband  alone 
lived  in  Louisiana.  But  we  then  determined  that  the  law,  or, 
to  adopt  the  language  of  the  jurisprudence  of  the  continent  of 
Europe,  the  statute  which  regulated  the  rights  of  husband 
and  wife,  was  real,  not  personal,  that  it  regulated  things  and  sub- 
jected them  to  the  laws  of  the  country  within  which  they  were 
found.  It  follows,  then,  as  a  consequence,  that  property  within 
the  limits  of  this  state  must,  on  the  dissolution  of  the  marriage, 
be  distributed  according  to  the  laws  of  Louisiana,  no  matter 
where  the  parties  reside;  because,  viewing  the  statute  as  real,  it 
is  ihe  thing  on  which  it  operates  that  gives  it  application,  not 
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the  residence  of  the  person  who  may  profit  by  the  rule  it  con* 
tains :  Quando  verba  consuetadinia,  vel  staiuli,  disponunt circa  rem, 
tunc  de  bonis  judicandum  est  secundum  consueludinem  loci^  ubi  I'cs 
sunt  aiiuaUe;  quia  consuetude  officii  res  ipsas,  sive  possideaniur  a 
ewe,  sive  a/orensi:  Greg.  Lopez.  Gloss.  2,  Par.  4,  tit.  11,  1;  24 
liataenso,  lib.  5,  tit.  9,  b.  2,  gl.  1,  u.  25.  This  doctrine  has  not, 
indeed,  been  much  contested  iu  the  argument;  and  both  parties 
seemed  to  concede  that  the  case  must  be  goyerned  by  our  law. 
But  the  counsel  for  the  appellants  have  contended  that  even  by 
it  the  claim  of  the  wife  can  not  be  maintained.  Their  principal 
grounds  of  objection  are :  1.  The  positive  legislation  of  the  state; 
and  2.  The  separation  of  the  husband  and  wife  during  the  whole 
time  the  property  was  acquired. 

The  law  of  the  fuero  real,  so  often  quoted  in  this  court,  de- 
clares that '  *  everything  which  the  husband  and  wife  acquire  while 
together  shall  be  equally  divided  between  them."  It  is  urged 
this  law  does  not  provide  for  such  a  case  as  is  now  before  the  court; 
and  that  if  it  did,  it  is  repealed  by  the  two  thousand  three  hundred 
and  seventieth  article  of  the  Louisiana  code,  which  declares  that 
a  marriage  contracted  out  of  the  state,  between  persons  who  af- 
terwards come  to  live  here,  is  also  subjected  to  the  community 
of  acquests  and  gains  with  respect  to  such  property  as  is  acquired 
after  their  arrivaL  The  phraseology  here  used,  it  is  said,  indi- 
cates clearly  the  intention  to  exclude  such  a  case  as  this.  The 
statute  refers  to  persons  coming  to  reside  here,  not  to  one  indi- 
vidual; it  speaks  not  of  his  or  her,  but  of  their  arrival. 

The  effect  which  the  provisions  in  the  late  amendments  to  our 
code  have  in  repealing  former  laws,  depends  on  the  general 
disposition  contained  in  them,  which  declares  what  influence 
shall  be  given  to  them  in  this  respect;  and  to  their  operation 
according  to  the  general  rules  of  construction. 

The  case  of  the  appellants  can  receive  no  support  on  the  first 
ground.  It  is  provided  by  the  three  thousand  five  hundred  and 
twenty-first  article  of  the  Louisiana  code,  that  the  former  laws 
of  the  countiy  are  repealed  in  every  case  for  which  it  has  been 
specially  provided  in  this  code;  and  they  shall  not  be  invoked 
as  laws,  even  under  the  pretense  that  their  provisions  are  not 
contrary  or  repugnant  to  those  of  this  code.  Now  the  case  of 
one  of  the  married  couple  moving  into  this  state,  is  not  spe- 
cially provided  for;  the  former  law,  therefore,  in  relation  to  it  is 
not  repealed  by  this  general  provision.  Whether,  on  the  gen- 
eral rules  of  construction,  the  article  already  cited  can  be  con- 
sidered  as  abrogating  a  former  law  which,  although  different, 
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is  not  contrary,  little  need  be  now  said.  The  vast  quantity  of 
positive  legislation  which  has  been  given  to  the  people  of  Lou- 
isiana, since  the  change  of  government,  has  called  the  attention 
of  our  courts  repeatedly  to  this  subiect,  and  the  principles 
which  forbid  such  a  conclusion  have^  been  again  and  again 
stated  by  this  tribunal.  The  remarks,  however,  made  in  the 
case  of  Said  v.  His  Creditors,  showing  that  provisions  in  the  old 
code  which  gave  a  community  of  acquests  and  gains  in  mar- 
riages contracted  within  this  state,  did  not  repeal  a  former  law 
which  gave  them  in  marriages  contracted  out  of  the  state,  when 
the  parties  afterwards  removed  into  Louisiana,  are  so  perfectly 
applicable  to  the  instance  before  us  that  we  refer  to  them  to 
show  why  a  provision  in  relation  to  husband  and  wife,  coming 
to  reside  in  this  country,  can  not  affect  rules  in  relation  to  the 
removal  of  one  of  them. 

The  law  of  the  fuero  real,  it  is  true,  does  not  speak  of  one  of 
the  spouses  coming  into  the  country,  nor  does  it  provide  for 
the  case  where  both  live  under  another  government  at  the  dis- 
solution of  the  marriage;  but  it  is  a  necessary  consequence  of 
the  statute  being  real,  that  the  property  acquired  within  the 
limits  of  the  state,  and  found  there  on  the  marriage  being  dis- 
solved, should  be  governed  by  its  provisions,  no  matter  where 
the  parties  reside. 

Whether  the  separation,  and  the  failure  of  the  wife  to  con- 
tribute her  portion  of  care  and  industry  to  the  acquisition,  will 
defeat  her  right,  is  the  next  question  to  be  examined.  And 
finding  on  this  head  nothing  in  the  law,  its  commentators,  nor, 
in  our  judgment,  in  the  reason  of  the  thing,  which  makes  the 
living  apart  in  different  states  a  greater  objection  than  a  sepa- 
ration would  be  in  the  country  where  the  statute  was  in  force, 
we  shall  examine  what  effect  different  residences  would  have  if 
both  had  lived  within  the  state  of  Louisiana. 

On  the  argument,  counsel  went  at  some  length  into  the  prin- 
ciples on  which  the  community  of  acquests  and  gains  was  es- 
tablished; and  taking  for  the  basis  of  such  a  rule  the  care  and 
industry  of  both  the  spouses,  they  drew  the  conclusion  that 
when  it  was  established  in  evidence  that  one  of  them  had  not, 
or  could  not  have,  assisted  in  the  acquisitions,  the  one  so  failing 
to  contribute  could  not  rightfully  claim  any  portion  of  them. 

The  doctrine  of  the  community  of  acquests  and  gains  was  un- 
known to  the  Boman  law;  and,  although  now  common,  we  be* 
lieve  to  the  greater  number  of  the  European  nations  its  origin 
tsan  not  be  satisfactorily  traced.     The  best  opinion  appears  to 
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ye  that  it  took  its  rise  with  the  Germans,  among  whom,  at  a 
very  early  period  of  their  history,  the  wife  took,  by  positive  law, 
bhe  one  third  of  all  the  gains  mada  during  coverture.  It  is 
rery  probable  that  it  was  the  real  or  presumed  care  and  indus- 
try of  the  wife  which  first  produced  this  legislation;  and  in 
in  early  state  of  society,  the  facts  most  probably  fully  justified 
sach  a  rule.  But  in  this,  as  in  many  other  instances,  legisla- 
tion survives  long  after  the  causes  which  occasioned  it  have 
ceased  to  exist,  and  the  non-existence  of  these  causes  will  not 
aathorize  courts  of  justice  to  refuse  giving  effect  to  the  law. 
There  are  few,  we  believe,  who  think,  at  the  present  stage  of 
society,  that  the  wife  contributes  equally  with  the  husband  to 
the  acquisition  of  property.  If  such  cases  exist  they  are  excep- 
tions to  the  general  rule.  And  yet,  in  this  state,  ueither  idle- 
ness, wasteful  habits,  normal  nor  physical  incapacity  would 
deprive  the  wife  of  an  equal  share  in  the  acquests  and  gains; 
for  our  code  declares  that  every  marriage  in  Louisiana  superin- 
duces, of  right,  partnership,  or  community,  in  all  acquisitions. 
Such  also  was  the  rule  in  Spain:  La.  Code,  2369;  Merlin's  rep. 
verbo  communaut6,  vol.  2,  p.  548;  Febrero,  p.  2,  Hb.  1,  cap.  4, 
p.  1,  n.  3. 

The  writers  who  treat  on  this  subject  make  no  such  except 
tions  as  are  here  contended  for.  On  the  contrary,  they  state 
that  the  resideuce  of  the  parties  in  different  places  will  not  pre- 
vent the  community  from  existing.  In  Spain,  indeed,  if  the 
wife  never  went  to  cohabit  with  her  husband,  the  community 
did  not  commence :  sin  haber  ida  cohabUar  con  su  marido,  is  the 
case  put  by  Febrero,  in  the  passage  relied  on  by  the  appellant's 
counsel.  As  in  the  ancient  customs  of  France,  it  began,  not 
from  the  day  of  the  marriage,  but  from  its  consummation.  The 
separation  spoken  of  by  the  same  author  is  a  legal  one.  It  re- 
quired the  judgment  of  an  ecclesiastical  court,  and  although 
such  jurisdiction  is  unknown  to  us,  still  a  judicial  sentence  is 
necessary  to  destroy  the  community.  It  was  so  in  France;  it 
is  BO  under  our  code.  The  law  wisely  refuses  any  legal  effect 
to  a  voluntary  separation  of  those  who  are  bound  by  the  most 
solemn  of  obligations  to  live  together:  Pothier,  traits  de  com., 
par.  1,  n.  22;  Id.  par.  3,  n.  494;  Febrero,  par.  2,  lib.  1,  cap. 
4,  nos.  1,  2,  46,  and  50. 

On  the  particular  circumstances  of  the  case  on  which  so  much 
has  been  said  at  the  bar,  few  remarks  are  required  from  the 
court.  The  match  most  probably  originated  (as  such  connec- 
tions generally  do,  where  there  is  so  great  a  disparity  of  age) 
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ill  cupidity  on  the  one  side,  and  folly  on  the  other.  He  who 
Bacrifices  to  avarice,  has  the  less  cause  of  complaint  if  the  bar- 
gain turns  out  a  hard  one.  The  separation  most  probably  waa 
voluntary.  The  husband,  at  least,  could  not  (if  living)  have 
urged  it  was  not,  for  if  he  had  desired  his  wife  to  live  with  him, 
it  was  his  duty  to  have  required  her  to  do  so. 

We  can  not  take  into  our  consideration  the  property  in  New 
York.  Our  statute  is  real,  and  where  the  parties  are  not  mar- 
ried here,  can  only  act  on  the  property  found  in  Louisiana. 
That  which  is  in  our  sister  state  will  follow  its  laws. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  probate  court  be  affirmed,  with  costs. 


Thompson  v.  Chauvbau. 

[7  Maxkh,  N.  8.  381.] 

As  EzBOimoK  TO  bb  Levied  on  Goods  and  chattels,  does  not  anthorifls  Um 
seizure  and  sale  of  real  estate. 

Evidence  Admissible  against  an  Agent,  is  also  admissible  against  the 
principal  who  comes  into  court  to  support  the  act  of  the  agent. 

Whxbb  a  Pubchaseb  at  a  Sheeivf's  Sals  Intervenes  to  maintain  its  val- 
idity, the  court  may  order  him  to  restore  possession. 

Appeal  from  the  court  of  the  parish  and  city  of  New  OrleaiiB. 
The  opinion  states  the  case. 

Nixon,  for  the  plaintiff. 

Canon  and  McGaleb,  for  the  defendant. 

By  Court,  Pobteb,  J.  The  defendant,  who  is  city  marshal, 
seized,  under  execution  against  Grymes  and  wife,  a  lot  which 
the  petitioner  had  acquired  by  authentic  act,  and  of  which  he 
was  in  possession.  The  plaintiffs  in  execution  have  appeared 
in  the  action,  and  alleged  various  grounds  why  the  sale  to  the 
plaintiff  was  null  and  void,  as  it  respects  creditors. 
.  We  are  strongly  inclined  to  think  that  none  of  these  grounds 
are  sustainable,  in  the  situation  the  parties  now  present  them- 
selves. The  plaintiffs  were  not  authorized,  perhaps,  to  treat 
the  alienation  as  void,  and  seize  the  property  in  the  hands  of  a 
third  party.  They  ought  to  have  brought  an  action  to  have  had 
it  set  aside.  But  supposing  they  were  authorized  to  proceed  in 
the  manner  they  did,  we  are  clear  the  language  of  the  execution 
did  not  authorize  the  seizure  of  real  estate,  and  the  marshal  is 
responsible. 
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The  writ  iasaed  by  the  justice  of  the  peace,  directed  him  to 
aeiae  the  goods  and  chattels  of  the  defendants  in  execution. 
Neither  in  the  technical  understanding  of  these  words  as  used 
in  oar  law,  nor  in  the  ordinary  meaning  given  to  them  by  com- 
mon use,  and  the  authority  of  the  best  philologists,  can  they  be 
consideTed  as  embracing  real  estate.  The  act  of  1805,  which 
gives  the  form  of  the  writ  of  fieri  /ados,  uses  the  expressions, 
"  goods  and  chattels,  lands  and  tenements."  If  the  terms  goods 
and  chattels,  comprehend  lands  and  tenements,  the  latter  words 
were  useless,  and  placed  there  for  no  purpose.  This,  of  course, 
we  can  not  presume  in  an  act  of  the  legislature.  More  particularly 
when  in  the  French  text  of  the  law,  which  at  that  time  was  of 
equal  authority  with  the  English,  we  find  ''goods  and  chattels," 
rendered  by  effeis,  meuhles,  Johnson,  in  his  dictionary,  states 
goods  to  mean  personal  property;  chattels  any  movable  posses- 
sion. The  popular  understanding  of  these  words,  it  is  unneces- 
saiy  for  us  to  remark,  is  in  conformity  with  these  definitions. 

Several  bDls  of  exceptions  were  taken  in  the  trial,  to  the  intro- 
duction on  the  part  of  the  plaintiff,  of  proceedings  had  by  him 
against  the  defendant,  Ohauveau,  before  the  justice  of  the  peace. 
They  were  objected  to  on  the  ground  that  they  were  irrelevant, 
aud  not  evidence  against  the  plaintiffs  in  execution,  who  had 
appeared  in  this  cause  to  support  the  proceedings  of  the  marshal. 
They  were  not,  perhaps,  necessary  to  enable  the  plaintiff  to 
nukintRJn  this  action,  but  not  being  able  to  perceive  any  injury 
they  could  have  done  to  the  defendants,  we  do  not  think  the 
cause  should  have  been  remanded  on  that  account.  As  to  their 
being  res  inter  alios  acta,  and  therefore  not  evidence  against  the 
interveners,  we  are  of  opinion  there  is  no  weight  in  the  objec- 
tion. Parties  who  voluntarily  appear  in  court  to  vindicate  and 
justify  the  acts  of  their  agent,  can  not,  in  any  respect,  deprive 
those  who  complain  of  those  acts,  of  the  use  of  auy  evidence 
which  could  have  been  legally  offered  against  him. 

The  appellee  has  complained  of  the  judgment  of  the  court 
below,  in  not  directing  one  of  the  interveuors  in  the  suit,  who 
purchased  the  property  at  sheriff's  sale,  to  give  up  possession  of 
the  premises,  and  the  complaint,  we  think,  well  founded.  The 
purchaser  having  declared  that  the  acts  of  the  marshal  were 
done  by  his  authority,  and  joined  issue  on  the  validity  of  his 
proceedings,  of  which  the  sale  to  himself  made  a  part,  the  de- 
cree of  the  court  would  not  reach  the  merits  of  the  case,  if  he 
were  not  compelled  to  restore  the  possession. 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg* 
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ment  of  the  parish  court  be  annulled,  avoided,  and  reyerbed^ 
and  it  is  further  ordered,  adjudged,  and  decreed,  that  the  plaint- 
iff do  recover  possession  of  the  lot  in  question  from  H.  Buckmuu, 
or  of  the  intervenors  in  this  cause;  that  he  also  recover  from  the 
defendant,  Louis  Chauveau,  the  sum  of  one  hundred  and  fifty 
dollars,  with  costs  in  both  courts;  and  that  the  said  Louis 
Chauveau  do  recover  from  Norman,  McGleod  &  Campbell, 
Henry  Buckman,  Qeorge  Singleton,  G.  B.  Baumgard,  and 
Hiram  Houghton,  the  said  sum  of  one  hundred  and  fifty  dollars^ 
with  costs  in  both  courts. 


Walkeb  v.  Dunbar 

[7  MABxn.  N.  S.  686.] 

Ah  IirrjKuvKsroB  gah  kot  Retard  the  trial  of  a  oanae  in  iHiioh  he  inter* 
pleada 

Appeal  from  the  court  of  the  third  district.  The  opinion 
states  the  case. 

Feirce,  for  defendant. 

By  Court,  Pobtsb,  J.  This  is  an  hypothecaiy  action.  The 
defendant  pleaded  that  he  was  only  a  tenant  at  the  time  of  the 
institution  of  the  suit,  and  that  he  had  given  it  up  to  another 
possessor.  He  further  averred  that  the  house  of  Dicks,  Booker 
&  Co.,  were  the  owners  of  the  property,  and  he  prayed  that 
they  might  be  cited  in  warranty  to  defend  the  suit.  This 
answer  was  filed  on  the  twelfth  of  May,  1828. 

The  application  to  cite  Dicks,  Booker  &  Co.  in  warranty  was 
opposed,  and  it  is  stated  in  the  record  that  after  argument  the 
court  took  time  to  advise.  No  decision  appears  to  have  been 
made  on  it;  but  at  the  following  term  these  parties  appeared, 
prayed  leave  to  file  their  claims  in  intervention,  and  were 
allowed  to  do  so.  In  the  answer,  as  it  is  called  in  this  record, 
which  the  interpleaders  filed,  they  required  their  vendors  to  be 
cited  in  warranty;  and  they  afterwards  moved  that  the  cause 
might  bo  continued  to  enable  them  to  have  their  warrantors 
cited.  The  court  overruled  the  application,  and  it  is  assigned 
as  error  that  the  judge  erred  in  doing  so. 

The  appellants  rely  on  the  380th,  881st,  382d,  and  383d 
irticles  of  the  code  of  practice,  which  confer  the  right  on  a 
party  sued  to  have  a  continuance  to  enable  him  to  cite  in  hi^ 
warrantor. 
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The  appellee  contends  that  the  appellants  were  not  called  in 
as  warrantors;  that  they  can  not  be  considered  as  defendants; 
that  they  voluntarily  intervened  in  the  suit;  and  tbat  by  the 
three  hundred  and  ninety-first  article  of  the  code  of  practice, 
intervenors  can  not  retard  the  trial  of  the  suit  in  which  they 
interplead. 

We  think  as  the  appellants  voluntarily  appeared  in  the  cause 
as  intervenors,  and  not  in  pursuance  of  a  citation  in  warranty, 
they  must  take  all  the  responsibility  which  the  law  attaches  to 
the  character  in  which  they  thought  proper  to  present  them- 
selves, and  that  the  court  below  did  not  err  in  refusing  them 
permission  to  continue  the  case. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 


iHTKBVSirnoK:  See  the  note  to  Brown  v.  fSaul,  16  Am.  Deo.  177;  Olama* 
geran  ▼.  Bwekt^  16  Id.  186;  Lcterfriao  ▼.  Menard,  15  IcL  161,  and  note. 
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RmoGOLD  V.  Ringgold. 

[1  Hassb  A2a>  QiLL,  11.] 

Teustbis  Authobizkd  to  Sell  Bkal  Estatb  and  inyest  the  prooeedB  in 
stock,  are  not  thereby  empowered  to  exchange  the  tnut  property  for 
other  real  property. 

Contracts  between  Cestui  Que  Trusts  and  their  Trustees,  althon^^ 
not  void,  are  strictly  scrotinized  by  courts  of  equity  in  order  that  no 
injostice  may  be  done  the  cesiui  que  trusts,  and  before  the  same  will  be 
upheld,  it  must  appear  that  the  latter  were  free  to  act  as  rational,  intel- 
ligent men. 

Trustees  who  Yiolatx  their  Trust  in  a  sale  of  the  trust  property,  are 
liable  to  the  cesttU  que  trusts  for  the  utmost  value  of  the  property  sold, 
but  where  the  actual  value  can  be  clearly  ascertained,  tiiat  is  the 
measure  of  indemnity. 

Sale  or  the  Trust  Propertt,  by  one  trustee  to  his  co  trustee,  is  a  breach 
of  the  trust,  for  which  both  are  liable. 

Trust,  when  Implied. — ^Where  two  persons  sold  personal  property  belong- 
ing to  another,  with  his  assent,  and  took  bonds  from  the  purchasers  in 
their  own  name,  and  collected  a  portion  of  the  purchase-money,  a  court 
of  equity  will  infer  some  conventional  arrangement  between  the  parties, 
in  the  nature  of  a  trust,  which  it  will  enforce. 

Courts  of  Equity  will  Never  Go  beyond  the  allegations  in  the  bill  in 
decreeing  relief. 

Trustees  Liable  for  Each  Other's  Acts. — Co-trustees  are  bound  to  watch 
over  the  conduct  of  each  other,  and  to  know  of  the  collection  of 
funds  belonging  to  the  trust  estate;  and  if  one  of  two  trustees  fails  to 
apply  money  collected  by  him,  from  a  sale  of  the  trust  fund,  to  certain 
outstanding  indebtedness,  and  the  other  trustee  knows  of  the  receipt  of 
such  money,  and  makes  no  effort  to  have  the  same  so  applied,  the  latter 
is  jointly  chargeable  for  interest,  with  his  associate. 

Idem— When  Chargeable  with  Interest. — ^If,  in  the  management  of  the 
trust  fund,  the  trustees  exceed  their  power,  or  make  unproductive  invest* 
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menta^  they  are  chargeable  with  interest;  and  if  they  apply  the  same  to 
their  own  nae,  they  are  chargeable  with  compound  interest. 

T&usTKBS  ARM  Chaiwkablb  WITH  COMPOUND  INTEREST  on  the  gTound  of  the 
preaomed  gain  to  them,  from  the  use  of  the  trust  fund,  and,  if  the  cir- 
cumstances are  such  as  to  forbid  such  presumption,  and  it  appears  that 
they  invested  the  trust  fund  in  good  faith,  although  in  violation  of  their 
trust,  and  that  they  have  not  derived  any  profit  from  such  investment^ 
they  will  not  be  charged  with  compound  interest. 

Rbers  or  Six  Moktbs  Ailowvd  Trustees  without  interest,  to  re-invest 
the  same,  are  not  unreasonable. 

Aujdoations  in  an  Answer  Responsive  to  the  bill  are  evidence  for  the  de- 
fendant, but  averments  of  new  matter,  in  avoidance,  are  not. 

£ii<lti8H  £uLB  IS,  that  TRUSTEES  are  not  entitled  to  any  compensation  for 
their  services,  but  the  English  courts  allow  them  a  certain  per  diem,  un- 
der the  name  of  an  indemnity. 

rB;DSTEES  IN  MARYLAND  are  allowed  the  same  compensation  for  their  ser- 
vices, as  are  allowed  to  executors,  etc.,  by  statute. 

A  Dbcbkb  bkino  Reformed  in  the  Appellate  Court,  on  cross  appeals, 
each  party  was  decreed  to  pay  his  own  costs. 

Cbo88  appeals  from  the  court  of  chancery. 

Original  bill  filed  January  29,  1811,  by  Mary  Binggold,  mfo 
of  Thomas  Binggold,  and  the  children  of  Mary  and  Thomas,  by 
their  next  friend,  James  Gittings,  against  Samuel  and  Tench 
Binggold  for  an  accounting  and  settlement,  by  the  defendants, 
as  trustees  of  said  Thomas.  In  October,  1798,  Thomas  author- 
ized the  defendants  to  collect  a  large  amount  of  debts  due  him, 
and  also  conveyed  to  them  a  large  amount  of  real  estate  to  take 
chaige  of,  sell  the  same,  and  to  pay  his  debts,  the  balance  to  be 
invested  for  his  benefit  during  his  life,  and  upon  his  death  one 
third  of  the  property  undisposed  of  to  go  to  his  wife  in  lieu  of 
dower,  the  balance  to  be  subject  to  his  testamentary  disposi- 
tion. Maiy  was  not  a  party  to  this  deed.  In  December,  1807, 
Thomas  executed  a  second  deed  of  trust  to  the  defendants, 
conveying  to  them  a  large  amount  of  real  and  personal  estate, 
and  authorized  them  to  sell  the  same  and  invest  the  proceeds 
in  bank,  government,  or  turnpike  stock,  and  apply  the  proceeds 
as  follows:  1.  one-fifth  of  the  interest  to  his  wife;  2.  one-half 
the  residue  to  his  children  for  their  support  and  education;  3. 
the  residue  to  himself;  4.  all  that  remained  of  the  trust  prop- 
erty, upon  the  death  of  Thomas,  was  to  go  to  his  wife  and 
children.  The  wife,  Mary,  joined  in  this  deed  and  thereby  re- 
leased her  dower.  Defendants,  as  trustees,  exchanged  a  farm 
called  "Hopewell"  with  one  B.  S.  Thomas  for  certain  land 
owned  by  him,  and  then  sold  the  land  received  by  tbem  for  four- 
teen thousand  dollar8,beingless  than  the  value  of  the  '*  Hopewell" 
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farm.  This  exchange  was  ratified  by  the  trustor,  Thomas  Ring- 
gold. It  appeared  that  the  trust  fund  had  been  mixed  by  the  trus- 
tees with  their  own  property,  and  that  Tench  received  a  large  sum 
of  money  from  sales  of  trust  property  and  allowed  the  same  to 
remain  uninvested,  which  was  known  to  his  co-trustee.  Subse- 
quent to  the  filing  of  the  original  bill  Thomas  died  and  a  supple- 
mental bill  was  filed,  bringing  his  representatives  before  the 
court.  The  answers  of  defendants  contained  several  credits  for 
money  expended,  of  which  there  was  no  proof  except  the 
answers.  The  further  facts  appear  from  the  opinion.  Both 
parties  appeal. 

Wirt,  Att'y-Gen.  of  U.  S.,  JoneSy  Taney ^  and  Magruder^  tor 
the  trustees.  1.  It  is  no  breach  of  trust  if  the  trustees  act  with 
the  cestui  que  trust,  or  be  acquiesces:  Langford  v.  Oascoyne,  11 
Ves.  333,  335;  Farkes  v.  White,  Id.  225;  Brice  v  Stokes,  11  Id. 
324.  The  exchange  with  B.  S.  Thomas  cannot  be  impeached  in 
this  suit,  because  he  is  not  a  party :  Murray  v.  Ballon,  1  Johns, 
Ch.  575;  Selby  v.  Alaion,  3  Yes.  341.  2.  One  trustee  is  not  lia- 
ble for  the  conduct  of  the  other:  Brice  v.  Stokes,  11  Yes.  319; 
Hovey  v.  Blakeman,  4  Id.  606;  Bacon  v.  Bacon,  5  Id.  331 ;  Cham* 
hers  V.  Minchin,  7  Id.  199.  3.  The  trustees  in  this  case  were 
not  chargeable  with  interest:  Tew  v.  Earl  of  Winterton,  1  Yes. 
Jr.  450,  451;  Bruere  v.  PemJberton,  12  Yes.  385;  Langford  v. 
Oascoyne,  11  Id.  333.  4.  In  England  a  per  diem  is  allowed  to 
trustees  for  their  trouble,  but  this  is  not  the  rule  here.  The 
practice  in  the  chancery  courts  of  this  state  is  to  allow  a  certain 
sum  by  way  of  commission.  5.  The  matter  in  avoidance  of,  as 
well  as  the  matter  responsive  to  the  bill,  was  evidence  for  the 
defendants,  if  the  matter  in  avoidance  was  matter  strictly  con- 
nected with  the  matter  responsive:  Hart  v.  Ten  Eyck,  2  Johns. 
Oh.  52;  Blount  v.  Burrows,  4Bro.  Oh.  75;  S.  0.,  1  Yes.  Jr.  546; 
Doyle  V.  Blake,  2  Sch.  &  Lef.  243;  Green  v.  Hart,  1  Johns.  580. 
6.  The  defendants  were  not  chargeable  with  compound  interest: 
Perkins  v.  Baynton,  1  Bro.  Ch.  E.  375;  Treves  v.  Tovmshend, 
Id.  384;  Piety  v.  Stace,  4  Yes.  620;  Ashbumham  v.  Thompson, 
13  Id.  402;  Grackel  v.  Bethune,  1  Jac.  &  W.  566. 

Berrien,  Hoffman,  and  Mayer,  for  the  complainants.  1.  A 
trustee  can  not,  even  without  m^la  fide,  invest  in  a  fund  not 
sanctioned  by  a  court  of  equity.  The  trustees  had  no  power  to 
exchange  the  *' Hopewell"  farm  for  other  property,  and  they 
are  liable  for  the  lull  value  of  the  same:  Hancon  v.  Allen,  2 
Dick.  498;  Terry  v.  Terry,  Prec.  in  Chan.  273;  Mason  v.  Day, 
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Id.  319;  Lupton  v.White,  15  Ves.  439,  440;  Earl  Powlel  v.  Htr- 
heH,  1  Id.  296;  Forrest  v.  Eliven,  4  Id.  491;  Pocock  v.  Redding- 
ton,  6  Id.  794;   HaH  v.  Ten  Eyck,  2  Johns.  Ch.  62, 116,  117. 
The  trustees  are  not  entitled  to  any  benefit  from  the  sanction, 
or  approbation  of  Thomas  Binggold,  of  the  exchange  of  the 
"Hopewell"  farm:  1  Pothier  on  Oblig.  29,  30;  CHbson  v.  Oeyes^ 
6  Ves.  226;  Haguenin  v.  Baseley,  14  Id.  273;  ViUars  v.  Beau- 
moni,  1  Vem.  100;  Oreen  Y.Winter,  1  Johns.  Ch.  35,  36  [7  Am. 
Bee.  475];  2.  Trustees  are  jointly  as  well  as  seyerally  respon- 
sible for  all  moneys  and  property  received  by  them,  or  either  of 
them.     No  case  can  be  found  which  exempts  a  trustee  merely 
because  he  received  no  portion  of  the  wasted  estate:  Churchill 
y.Eobson,  1  Salk.  318;  Tounley  v.  Calenor,  Cro.  Car.  312;  West- 
ley  V.  Clarke^  1  Eden,  356;  Boardman  v.  Moaman,  1  Bro.  Ch. 
68;  Sadler  v.  HMs,  2  Id.  116;  Scurfield  v.  Howes,  3  Id.  90; 
KeMe  v.  Thompson,  Id.  112;  Monell  v.  Monell,  5  Johns.  Ch.  283 
[9  Am.  Dec.  298];  Mavford  v.  Murray,  6  Johns.  Ch.  1,  452;  11 
Johns.  21 ;    3.  The  complainants  admit  the  general  rule,  that  an 
answer  is  per  se  proof,  but  that  rule  has  no  application  to  this 
case:  Hart  v.  TenEyck,  2  Johns.  Ch.  88,  89;  2  Poth.  on  Obi.  155 
to  158,  and  note;  Scurfield  v.  Howes,  3  Bro.  Ch.  B.  90, 95;  Pollard 
y.  Lyjnan,  1  Day,  165  [2  Am.  Dec.  63];  4.  Interest  is  chargeable 
on  all  receipts  from  their  dates,  as  the  trustees  never  invested  and 
never  intended  to  invest  the  same:  Parrot  y.Treby,  Prec.  in  Ch. 
254;  NetJDtonv.BenneU,13TO.Ch.'R.S15;  DaiosonY.Massey,lBall 
k  Beatty,  219;  Tsl^s  v.  Carpenter,  1  Madd.  Ch.  B.  290;  Eaiclif 
v.  Graves,  1  Vem.  196.     Compound  interest  is  as  moral  and 
legal  a  claim  as  simple  interest,  wherever  interest  upon  interest 
has  been  made  or  might  have  been  made.     As  between  debtor 
and  creditor,  interest  upon  interest  is  rarely  allowed,  but  still 
compound  interest  is  recognized  in  certain  cases  as  a  right  the 
same  as  simple  interest:  Waring  v.  Curdiffe,  1  Yes.  jun.  99,  and 
note;  SchiefftUn  v.  Stewart,  1  Johns.  Ch.  624  to  629  [7  Am.  Dec. 
607];  Domford  v.  Domford,  12  Ves.  127;  Nightingale  v.  Lawson, 
1  Bro.  Ch.  B.  440,  443;  5.  The  settled  and  unvarying  doctrine 
of  the  common  law  is,  that  private  trustees  who  have  not  stipu- 
lated for  a  compensation,  act  gratuitously,  and  that  no  compen- 
sation or  reward  can  be  decreed  to  them:  How  v.  Godfrey, 
Finch,  361;  Boniihon  v.  Hockmore,  1  Vern.  316;  Char,  Corp,  v. 
SuUon,  2  Atk.  406;  Oreen  v.  Winter,  1  Johns.  Ch.  27,  38,  43  [7 
Am.  Dec.  475  j;  Munfordv.  Murray,  6  Johns.  Ch.  1, 17;  Manning 
V.  Manning,  1  Id.  527;  Mason  v.  Roosevelt,  5  Id.  634,  540. 

By  Court,  Abcheb,  J.     This  cause  is  one  of  great  magnitude 
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and  interest;  of  magnitude  in  relation  to  the  amount  iuTolved 
in  its  determination,  and  of  interest  not  only  on  account  of  the 
principles  connected  with  its  decisiony  but  of  the  peculiar  rela- 
tions in  which  the  parties  concerned  stand  to  each  other.  On 
the  one  side,  the  complainants  are  the  widow  and  children  of  one 
whose  infirmities  and  dissipated  habits  were,  early  in  life,  in* 
▼oMng  in  ruin  and  entanglement  a  large  patrimonial  estate, 
and  who  ga^e  sure  indications  that,  in  a  short  time,  he  would 
reduce  to  poverty  his  wife  and  family.  On  the  other  hand,  the 
respondents  are  the  uncles  of  the  complainants,  who,  obeeiring 
the  unfortunate  habits  of  their  brother,  generously  stepped  in 
between  him  and  his  tottering  fortune,  and  took  upon  them- 
selves the  onerous  duties  of  trustees  of  his  estate.  After  a 
period  of  twenty-four  years  they  are  presenting  to  this  tribunal 
an  account  of  their  stewardship,  which  has  been  demanded  by 
the  widow  and  children  of  their  brother. 

After  a  laborious  discussion  of  the  very  eminent  counsel  con* 
cemed  for  the  parties,  we  have  approached  the  examination  of 
the  multifarious  and  perplexed  transactions  which  have  grown 
out  of  a  trust  of  such  duration  with  an  anxious  solicitude  to 
arrive  at  truth,  and  by  applying  the  law  to  ascertained  facts  to 
reach  the  justice  of  the  case.  Courts  have  veiy  frequently 
painful  duties  to  perform,  and  although  they  can  not  be  blind 
to  the  consequences  which  may  flow  to  individuals  from  their 
decrees,  yet  insensibility  to  them  is  a  stem  mandate  of  judicial 
duty. 

We  do  not  deem  it  necessary  for  the  purpose  of  this  decree 
to  recapitulate  the  proceedings  and  numerous  facts  in  the 
record;  they  will,  perhaps,  be  found  to  be  sufficiently  stated  in 
the  auditor's  report,  and  in  the  chancellor's  decree.  The  cross 
appeals  will,  for  the  purpose  of  this  opinion,  be  considered  as 
consolidated;  and  we  shall  proceed  to  present  our  views  of  the 
various  questions  which  have  been  raised  in  the  discussion  by 
the  counsel  on  either  side.  The  court  conceive  that  the  trustees 
are  accountable  for  the  value  of  Hopewell.  In  the  view  which 
we  take  of  this  subject,  so  far  at  least  as  concerns  this  question, 
it  is  immaterial  to  inquire  whether  the  transfer  of  this  estate 
was  made  under  the  deed  of  1798,  or  of  1807;  for,  in  either 
view,  they  were  not  authorized  to  transfer  that  estate  except  by 
a  sale.  If  it  were  considered  as  coming  under  the  provisions  of 
the  deed  of  December,  1807,  its  terms  are  too  explicit  to  need 
illustration.  As  it  regards  the  deed  of  1798,  they  were  author- 
ized to  sell  the  whole  or  a  part  of  the  real  estate  on  credit,  or 
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for  cash,  and  the  surplus,  whether  consisting  of  real  estate, 
bonds,  or  money,  was  to  be  applied  as  is  therein  directed.  It 
has  been  contended  that  the  trustees  under  this  deed  had  au- 
thority to  make  the  exchange  of  Hopewell  for  the  ferry  prop- 
erty on  the  Susquehanna,  because  the  deed  contemplates  a 
surplus  of  land  remaining  on  hand  after  the  objects  of  the  deed 
are  ^g^tified.  The  trustees  might,  in  their  discretion,  only  sell 
a  part  of  the  real  estate,  and  the  part  in  that  event  remaining 
in  their  hands  would  have  been  a  surplus  over  and  above  what 
was  necessary  to  effectuate  the  objects  of  the  trust.  The  argu- 
ment would  have  been  entitled  to  more  weight  had  the  direc- 
tion been  to  sell  the  whole  estate.  The  sale  of  Hopewell  was 
not  only  a  violation  of  the  express  stipulations  of  the  trust, 
bat  was  known  and  acknowledged  to  be  so  by  the  respondents. 
The  deed  for  the  ferries,  from  Bichard  S.  Thomas,  was  giveu 
to  them  in  their  individual  characters,  and  not  as  trustees;  and 
the  reason  for  this  procedure,  as  is  deducible  from  the  com- 
plainant's exhibit  B,  is,  that  they  had  no  right,  by  the  terms  of 
the  trust,  to  take  the  ferries  in  exchange.  In  this  transaction 
they  both  co-operated,  and  although  they  may  have  acted  with 
the  best  intentions,  and  with  the  most  honorable  views  towards 
their  cestui  que  trusts,  this  court  must  hold  them  jointly  re- 
sponsible, nnless  by  the  various  acts  of  sanction  which  have 
been  given  by  Thomas  Binggold,  they  shall  appear  to  have 
been  justified.  Apprehending,  indeed,  responsibility  growing 
ont  of  this  transaction,  the  trustees,  if  they  did  not  seek  in- 
demnity for  this  contract,  accepted  a  bond  from  Thomas  Bing- 
gold reciting  his  original  assent  to  the  exchange,  and  binding 
himself  to  save  them  harmless;  and  on  the  same  day  on  which 
the  bond  was  executed,  as  if  the  more  surely  to  guard  them 
from  anticipated  responsibility,  he  made  his  last  will  and  testa- 
ment, in  which,  as  far  as  he  could,  he  attempted  a  ratification 
of  this  transaction.  This  instrument,  although  its  expressions 
are  general,  has  an  undoubted  allusion  to  this  contract  aloue, 
for  no  other  sales  of  real  estate  are  alleged  to  have  been  made, 
which  needed  ratification.  These  instruments  were  executed 
nearly  four  years  after  the  execution  of  the  deed  of  December, 
1807,  by  which  he  transferred  all  his  land,  negroes,  stock,  and 
farming  utensils  to  the  trustees.  His  habits  of  inebriety  are 
represented  by  the  testimony  before  us,  to  have  been  confirmed 
and  to  have  greatly  debased  and  debilitated  his  mind.  He  was 
either  placed,  or  believed  himself  to  be  placed,  in  a  condition 
of  the  most  abject  dependence  on  his  brothers,  for  even  the 
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most  common  necessaries  of  life.  He  had  clear  and  unques- 
tionable rights,  as  one  of  the  cestui  que  trusts  under  the  differ- 
ent deeds  of  trust,  which  secured  to  him,  in  all  probability,  an 
ample  independence.  Yet,  instead  of  manifesting  any  desire 
to  enforce  those  rights,  as  his  necessities  might  require,  his 
letters  rather  represent  him  in  tbe  condition  of  a  penniless  de- 
pendent on  their  charity  and  bounty.  The  relation  existing 
between  a  trustee  and  cestui  que  trust,  the  policy  of  tbe  law 
requires,  should  be  guarded  with  vigilance  by  a  court  of  equity; 
contracts  between  them  should  be  scrutinized,  that  no  injustice 
should  be  done  the  cestui  que  trusts.  It  is  true,  these  various 
acts  of  attempted  indemnity  do  not,  in  relation  to  the  transac- 
tions to  which  they  have  reference,  or  from  their  character  an 
manifested  on  the  face  of  them,  bear  any  striking  evidence  of 
legal  inefficiency.  It  might,  not  have  been  inconsistent  with 
those  great  principles  of  moral  duty,  or  just  liberality,  which 
one  brother  might  owe  to  another,  to  grant  indemnity  for  acts, 
which,  though  injurious  in  their  consequences,  he  might  have 
believed  proceeded  from  the  purest  motives.  But  a  court  of 
equity  ought  to  be  perfectly  satisfied  that  he  was  free  to  act  as 
a  rational,  intelligent  man,  that  he  was  not  governed  by  con- 
siderations growing  out  of  a  dependent  condition;  and  in  this 
case  there  is  too  much  reason  to  believe,  not  only  from  his  let- 
ters, but  from  his  general  character  and  conduct,  as  detailed 
by  the  testimony,  that  the  considerations  above  alluded  to  en- 
tered largely  into  the  motives  for  executing  these  instruments. 
The  responsibility  of  the  respondents,  growing  out  of  this  con- 
tract, having  been  determined,  it  is  necessary  to  ascertain  the 
price  with  which  they  should  be  charged.  The  cestui  que  trusts 
are  entitled  upon  every  principle  of  equity  to  the  full  value  of 
the  lands  at  the  time  of  the  sale.  The  trust  has  been  violated, 
the  title  to  the  lands  disposed  of  contrary  to  the  express  in- 
junction of  the  instrument  under  which  they  act,  and  there  is 
no  possible  means  by  which  this  cou^t  can  reinstate  the  com- 
plainants in  their  interest  but  by  owirging  the  trustees  with 
\  the  utmost  value  of  the  property.  This  is  the  principle  adopted 
in  the  case  of  a  mixture  or  confusion  of  property,  and  the 
ground  of  it  is  that  although  the  trustee  may  be  injured  by  its 
application,  yet  the  cestui  que  trusts  are  certain  of  indemnity; 
and  it  would  be  but  just  that  if,  in  the  impossibility  growing 
out  of  the  conduct  of  the  trustee  of  ascertaining  the  actual 
value,  injury  should  probably  result,  it  should  rather  fall  on 
him  whose  conduct  had  been  delinquent  than  on  the  innocent 
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cestui  que  trusia.  Yet,  where  the  value  of  the  property  can  be 
clearly  ascertained,  that  must  be  the  measure  of  indemnity. 
But  for  the  circumstaDces  which  preceded  and  followed  this 
sale,  we  should  have  been  compelled  to  fix  the  value  of  these 
lands  from  the  opinions  and  recollections  of  witnesses  of  the 
state  and  condition  of  the  property,  and  what  it  would  have 
sold  for  in  1807,  and  for  this  purpose  the  depositions  of  Mr. 
Thomas,  Mr.  Worrell  and  Mr.  Barroll,  would  have  been  suffi- 
cient; but  the  record  furnishes  us  with  the  evidence  that  these 
lands  were  advertised  for  sale,  that  the  sale  was  attended  by 
many  persons  of  property;  that  the  lands  were  examined  by 
seyeral  who  were  considered  as  desirous  of  purchasing,  and 
who  were  able  to  have  become  purchasers;  yet,  that  when  it 
was  set  up,  a  greater  price  could  not  be  obtained  than  sixteen 
dollars  per  acre,  and  that  the  trustees  bought  it  in  for  the  estate 
at  that  sum,  and  afterwards  actually  agreed  to  sell  it  to  B.  S. 
Thomas  for  that  price,  and  even  he  refused  to  execute  his  con- 
tract. These  facts  furnish  the  best  evidence  that  the  lands  did 
not  exceed  the  value  of  sixteen  dollars,  and  greatly  outweigh 
the  opinions  of  witnesses  as  to  its  value,  given  many  years  after 
it  was  thus  publicly  ofifered.  If  the  land  had  been  more  valu- 
able, it  would  surely  have  been  bid  for  at  a  greater  sum  when 
it  was  thus  offered  under  such  favorable  circumstances. 
Nothing  can  be  deduced  of  the  value  of  Hopewell  from  the 
price  which  was  fixed  on  it  in  the  deed  from  the  trustees  to  B. 
S.  Thomas;  this  was  done  in  consideration  of  the  exchange. 
Thomas,  whose  experience  made  him  better  acquainted  with 
the  ferries,  was  anxious  to  dispose  of  them,  and  probably  antic- 
ipated some  of  the  losses  and  inconveniences  which  subse- 
quently attended  them;  although  he  was  unwilling  to  give 
sixteen  dollars  an  acre  for  Hopewell  in  cash,  yet,  if  the  ferries 
were  taken  in  part,  he  was  willing  to  give  a  much  greater  sum. 
This  only  shows  his  anxiety  to  rid  himself  of  the  ferries,  and 
not  that  Hopewell  was,  even  in  his  estimation,  worth  more. 
The  court,  therefore,  think  the  chancellor  erred  in  charging  the 
value  of  Hopewell  and  Chester  town  property  at  twenty-five 
thousand  dollars. 

The  amount  due  from  Tench  Binggold  for  the  sale  of  the 
three  hundred  and  thirty-two  and  one  half  acres  of  the  Wash- 
ington lands  has  been  also  one  of  the  subjects  of  controversy. 
It  has  been  contended  by  the  respondents  that  these  lauds  were 
sold  by  Thomas  Binggold  before  the  execution  of  the  deed  of 
trust  of  October  22,  1798,  and  that  having  been  so  sold,  they 
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were  not  conveyed,  or  iu tended  to  be  transferred  by  that  instru- 
ment, and  were  not  a  part  of  the  trust  property,  and  ibis  i^ 
emphatically  stated  in  the  answers  of  the  respondents;  and  in  th3 
letters  of  General  Binggold  to  Mr.  Brice,  exhibited  by  the  com- 
plainants, he  regrets  it  as  a  misfortune  that  the  lands  were  sold 
by  Thomas  before  the  deed  of  trust  was  thought  of;  and  it  is  said 
that  one  of  the  complainants,  James  G.  Binggold,  acting  for 
himself,  and  as  agent  and  solicitor  for  the  other  complainants, 
has  admitted  the  fact.     But  whatever  may  be  the  strength  of 
this  testimony,  it  is  not  warranted  by  the  exhibits  and  evidence 
in   the  cause.     By    exhibit  S.    B.   No.   1,  Samuel  Binggold 
charges  himself,  as  trustee,  with  the  receipt  of  part  of  the  pur- 
chase-money of  these  lands;  this  account  constitutes  a  part  of 
the  answer,  as  much  so  as  any  express  averment  in  it;   and  in 
Tench  Binggold' s  exhibit,  which  also  constitutes  a  part  of  his 
answer,  it  is  said  that  on  the  twenty-first  of  November,  1798,  a 
settlement    took    place    between    Tench    and    Thomas,  and 
assented  to  by  Samuel,  by  which  it  appears  that  Thomas  Bing- 
gold is  charged  with  the  legacy  due  Tench,  with  interest,  up 
to  the  sixth  of  March,  1799,  which  shows  that  until  that  period 
the  legacy  was  unsatisfied,  as  it  could  not  have  been  if  a  sale 
had  taken  place  before  the  deed  of  trust.     These  inferences  and 
facts  are  strougly  supported,  too,  by  the  evidence  furnished  by  the 
deed  of  October,  1798,  itself;  that  declares  on  its  face  the  in- 
debtedness of  Thomas  to  Tench,  and  one  of  the  first  objects  of 
the  trust  then  created  is  the  satisfaction  of  the  legacies  due 
from  Thomas  under  his  father's  will  (the  legacy  to  Tench  being 
one),  by  the  sale  of  the  lands.     This  instrument  does,  there- 
fore, entirely  negative  the  idea  that  a  sale  of  these  lands  was 
made  before  the  execution  of  that  deed.     But  if  Thomas  had 
agreed  to  sell  the  lands  to  Tench,  the  legal  estate  in  the  Wash- 
ington lands,  with  the  amount  due    thereon,  passed   to    the 
trustees,  and  it  was  unquestionably  the  duty  of  Samuel  to  col- 
lect the  purchase-money,  and  convey  the  property.     The  deed 
of  the  twenty-seventh  of  May,  1799,  from  Thomas  and  Mary 
Binggold  to  Samuel  and  Tench  Binggold,  instead  of  impugn- 
ing the  idea  of  a  sale  by  the  trustees,  is  calculated  to  confirm 
it.     If  the  Washington  lands  were  not  trust  property,  and  did 
not  {)ass  by  the  deed  of  1798,  why  was  this  deed  executed  to 
Tench  and  Samuel?     Would  he  not  have  been  more  likely  to 
have  himself  coerced  the  payment  from  Tench,  and  conveyed 
it  to  him,  had  he  personally  sold  it  to  Tench,  and  retained  the 
title? 
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Instead  of  this,  he  joins  bis  wife  in  a  conveyance  to  Samuel 
and  Tench,  which  is  ia  entire  inconsistency  with  the  idea  of  a 
previoas  sale  by  him.  The  object  of  this  deed  was  undoubt- 
edly to  pass  to  the  trustees  the  dower  of  Mrs.  Kinggold,  that 
Samuel  might  be  enabled  to  give  an  unincumbered  title  to 
Tench,  when  the  purchase-money  should  have  been  paid  by  him 
to  Samuel.  In  any  light  in  which  this  transaction  can  be 
viewed,  a  joint  responsibility  grows  out  of  it.  If  the  estate 
passed  by  the  deed  of  1798,  there  was  a  breach  of  trust  iu 
Samuel  in  selling  to  his  co-trustee,  which  would  make  him 
responsible,  and  if  contracted  for  by  Thomas  with  Tench,  be- 
fore the  execution  of  that  instrument,  it  still  passed  the  legal 
estate  to  the  trustees,  and  it  was  Samuel's  duty  to  have  col- 
lected it;  and  having  not  only  failed  to  do  so,  but  having 
made  no  effort  for  this  purpose  at  any  period  of  the  existence 
of  the  trust,  but  suffered  it  to  lie  in  his  hands  when  he  know 
the  trust  was  abused,  in  consequence  of  a  failure  on  Tench's 
part  to  apply  the  amount  of  this  purchase-money  to  the  pay- 
ment of  the  debts  of  Thomas  Binggold,  he  has  clearly  made 
himself  responsible  equally  with  his  co-trustee. 

The  joint  responsibility  of  the  respondents  for  the  sale  of  the 
property  in  November,  1807,  on  the  eastern  shore,  is  a  question 
which  has  also  been  submitted  to  the  consideration  of  the  court. 
The  bill  charges  the  trusts  under  the  deeds  of  1798  and  1807,  and 
the  answer  of  the  defendants  admit  the  trusts  confided  to  them; 
and  in  their  various  exhibits,  which  are  made  parts  of  their  an- 
swers, they  return  accounts  of  their  sales  of  the  personal  prop- 
erty as  made  under  these  deeds.  It  seems  to  have  been 
considered  by  the  trustees,  as  far  as  the  evidence  in  the  cause 
will  enable  this  court  to  judge,  that  the  trustees  conceived  they 
had  power,  under  the  deed  of  1807,  to  sell  the  personal  prop- 
erty which  was  disposed  of  by  them,  from  Huntingfield  and 
Hopewell.  But  it  is  very  clear  that  a  deed  made  on  the 
eighteenth  of  December,  1807,  could  confer  no  right  to  prop- 
erty which  they  had  sold  on  the  twenty-seventh  of  November 
preceding.  Thomas  Binggold  at  that  period  had  no  interest  to 
convey.  Samuel  and  Tench  had  sold  it  all  previously  to  various 
purchasers  in  his  presence,  or  with  his  express  approbation,  at  a 
time,  too,  when  he  had,  for  aught  that  appears  in  the  cause,  a  com- 
plete riglj  t  to  it;  for  by  the  deed  of  1798  no  personal  property  was 
conveyed,  and  we  can  not  notice  the  deed  of  January,  1807,  as 
it  is  not  evidence  in  any  manner  in  this  cause.  It  is  very  prob- 
able that  these  sales  were  all  made  in  anticipation  of  the  deed 
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of  December,  1807,  which  was  to  follow,  and  did  follow  in  a 
few  days  after  the  sales.  That  Samuel  and  Tench  were  trustees 
of  this  property,  must  be  inferred  from  all  the  evidence.  They 
exercised  dominion  over  it;  they  sold  it  with  the  assent  of 
Thomas;  they  took  bonds  from  the  purchasers  in  their  own 
names;  they  collected  a  part  of  the  purchase-money,  and  they 
have  proffered  themselves  ready  to  account  for  these  sales,  and 
have  made  a  return  thereof  as  having  been  made  by  them  as 
trustees.  These  sales  not  being  then  within  either  deed  of 
trust,  must  have  been  made  under  some  conventional  arrange- 
ment, either  verbal  or  written,  which  is  not  before  the  court, 
and  which  is  only  to  be  inferred  from  the  transactions  of  the 
parties.  That  such  a  trust  may  be  asserted  and  enforced  in  a 
court  of  equity  can  not  be  questioned.  But  the  difficulty  on 
the  part  of  the  complainants,  arises  from  the  circumstance  that 
there  is  no  allegation  in  the  bill  which  covers  or  affects  other 
trusts  than  those  of  October,  1798,  and  of  December,  1807.  A 
court  can  not  be  aided  in  the  construction  of  any  agreement  by 
the  acts  which  the  parties  may  have  done  under  it,  nor  is  a 
party  bound  by  any  construction  which  he  may  have  put  upon 
the  instrument.  The  answer,  therefore,  which  presents  a  list  of 
the  negroes  and  specific  articles  of  personal  property  sold  on  the 
eastern  shore,  also  discloses  the  fact  that  the  sales  were  made 
anterior  to  its  execution,  and  the  evidence  confirms  the 
answer  in  this  respect.  Had  these  sales  been  actually  made  in 
anticipation  of  the  deed  of  1807,  and  resting  on  the  agreement 
of  the  parties  that  they  should  be  confirmed  by  that  instru- 
ment, and  that  their  responsibility  for  the  proceeds  of  these 
Bfiles  should  be  governed  b}'  its  stipulations,  which  we  have  no 
doubt  from  the  evidence  was  the  fact;  had  some  verbal  or  other 
trust  existed  under  which  they  were  made,  or  had  Samuel  exer- 
cised dominion  over  the  property  after  the  execution  of  the 
deed  of  January,  1807,  and  proceeded  to  sell  the  property  as 
trustee,  in  virtue  of  its  stipulation,  as  if  it  had  been  a  valid  and 
operative  transfer,  and  had  under  these  circumstances  joined 
Tench  with  him  as  agent,  or  associated  him  as  a  co-trustee  with 
the  assent  of  the  parties,  in  anticipation  of  a  deed  of  trust  subse- 
quently to  be  executed,  it  was  surely  important  that  each  or  all 
of  these  facts,  as  the  truth  might  warrant,  should  have  formed 
substantive  allegations  in  the  bill;  or  if  either  fraud  or  mistake 
bad  given  the  deed  of  December,  1807,  the  shape  which  it  now 
assumes,  contrary  to  the  understanding  and  agreement  of  the 
parties,  that  should  also  have  been  averred.     A  court  of  equity 
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must  always  decree  upon  the  allegations  of  the  complainants. 
It  is  never  justified  in  going  beyond  them.  Such  a  course 
would  yiolate  the  fundamental  principles  of  pleading,  and 
would  work  a  surprise  on  the  respondents. 

Had  the  respondents  admitted  a  sale  under  these  deeds,  with- 
out disclosing  the  fact  of  the  anterior  sales,  it  might  be  well 
questioned  whether  what  had  been  thus  in  pleading  explicitly 
admitted,  could  be  contradicted  by  the  adduction  of  evidence  on 
their  part,  showing  that  the  soles  were  anterior  to  the  deed;  but 
having  averred  the  sales  previous  to  the  deed,  although  they 
state  that  the  sales  have  been  made  by  them  as  trustees,  they 
are  not  estopped  and  precluded  from  demanding  whether  a  legal 
responsibility  grows  out  of  the  deeds  of  trust  for  sales  previously 
made  by  any  just  construction  thereof.  We  are,  therefore,  of 
opinion  that  in  this  cause,  whatever  under  other  circumstances 
might  be  the  right  of  the  complainant's  demands  against  the 
respondents  as  trustees  for  sales  of  the  personal  property  on  the 
eastern  shore,  this  court,  in  the  state  of  these  proceedings,  can 
not  decree  against  them  for  the  amount  of  those  sales.  In  this 
respect,  the  rights  of  the  parties  are  reserved  for  the  future  con- 
fflderation  of  a  court  of  equity,  should  the  complainants  deem 
that  their  interest  demands  an  investigation. 

But  although  the  sales  of  the  personal  property  can  not  be 
covered  by  any  allegations  in  the  bill,  this  court,  in  this  pro- 
ceeding, will  do  equity  between  the  parties  as  far  as  is  consist- 
ent with  the  established  principles  of  chancery  proceedings. 
It  appears  from  the  evidence  in  the  cause  as  furnished  by  the  an* 
swers  of  the  defendants  (see  their  various  accounts  filed  as  ex- 
hibits to  their  answers),  that  Samuel  Binggold  has  received  the 
sum  of  one  thousand  one  hundred  and  seventeen  dollars  and 
eighty-three  cents,  part  of  these  sales,  and  that  Tench  Bing- 
gold has  received  the  residue  from  the  different  purchasers. 
Samuel  Binggold  has  applied  the  sum  thus  received  to  debts  of 
the  estate,  and  Tench  Binggold  has  paid  debts  and  made  dis- 
bursements to  a  considerable  amount,  after  the  sales  of  the  per- 
sonal property.  We  shall,  therefore,  consider,  so  far  as  Tench 
has,  after  the  sales  of  the  personal  property,  paid  debts  and 
made  disbursements  for  the  estate  of  Thomas,  that  they  were 
made  from  such  receipts;  for  all  the  residue  of  Tench's  receipts, 
which  will  be  unexhausted  by  such  an  application,  and  for  the 
amount  of  his  own  purchases  at  the  sales  of  1807,  all  of  which 
remains  imcollected,  accountability  must  be  sought  by  the  com- 
plainants in  a  new  proceeding.     We  conceive  from  the  evidence 
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iu  the  cause,  that  although  these  sales  were  not  within  the 
terms  of  the  trust  of  1807,  charged  in  the  bill,  yet  thej  were  in 
their  hands  as  trustees  for  the  payment  of  debts,  as  well  as  the 
property  actually  passing  by  that  eonveyance,  and  being  so, 
and  their  accounts  showing  generally  that  debts  were  paid,  with- 
out designating  out  of  what  trust  fund  particularly  they  were 
paid,  that  for  the  purpose  of  effectuating  justice  between  the 
parties,  we  have  a  right  to  consider  that  the  debts  and  disburse- 
ments after  the  sales  of  1807,  were  paid  by  each  trustee  to  the 
amount  of  actual  receipts  by  each,  from  these  sales,  out  of  the 
money  received  by  them  from  such  sources. 

We  consider  the  respondents  as  properly  chargeable  for  the 
amount  received  from  Thomas  Ringgold's  securities.  These 
securities,  amounting  to  the  sum  of  eight  thousand  one  hundred 
and  ninety-one  dollars  and  forty-seven  cents,  were  received  in 
the  years  1799,  1800,  1801,  1803  and  1805,  as  appears  by  the 
accounts  exhibited  and  receipts  offered  in  evidence.  The  com- 
plaioants  alleged,  that  at  the  time  of  the  execution  of  the  deed 
of  trust  of  1798,  authority  was  given  by  Thomas  Ringgold  to 
the  respondents,  to  collect  all  debts  due  to  him,  to  be  applied 
to  the  payment  of  his  debts,  and  that  in  virtue  of  such  author- 
ity, large  sums  of  money  were  received  by  them,  and  they  pray 
an  account  thereof.  This  allegation  is  not  directly  answered, 
otherwise  than  by  their  exhibited  accounts,  and  by  testimony, 
from  which  it  appears  that  outstanding  debts,  at  that  time  due 
to  a  large  amount,  were  by  them  collected  as  trustees.  These 
facts  justify  us  in  saying  that  such  authority  was  given,  and 
that  they  acted  in  regard  to  them  as  joint  trustees. 

These  respondents  are  also  chargeable  with  the  rents  received 
for  the  lands  of  Thomas  Ringgold.  The  legal  estate  passed  in 
these  estates  to  the  trustees  by  the  deed  of  1798.  They  were 
rented  out,  and  the  rents  received  should  have  been  applied  to 
the  purposes  of  the  trust. 

The  subject  of  interest  forms  a  very  important  item  in  the 
controversies  between  the  parties,  the  respondents  insisting  that 
interest  ought  not  to  be  charged  against  them,  while  the  com- 
plainants contend  that  they  should  be  allowed  compound  inter- 
est, or  if  not,  that  the  chancellor  has  erred  in  allowing  a  rest  of 
six  months  from  the  receipt  of  moneys  by  the  trustees  free  of 
interest. 

As  it  regards  the  balance  due  from  Tench  for  the  Washington 
lands,  there  can  be  no  pretense  for  exemption  from  interest;  he 
was  to  pay  for  them  at  a  stipulated  period,  and  has  failed  to  do 
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80,  and  it  having  been  determined  that  there  is  a  joint  responsi- 
bility for  the  principal,  there  is,  of  course,  a  joint  responsibility 
for  the  interest. 

As  it  regards  the  receipts  of  Tench  between  the  execution  of 
the  two  deeds  of  trust,  which  were  not  applied  by  him  to  the 
payment  of  debts,  it  may  be  remarked  that  it  was  his  duty  to 
apply  them  to  such  outstanding  claims  as  were  then  due  from 
the  cestui  que  (rusts,  or  if  be  had  detained  them  to  have  met  the 
outstanding  judgment  of  J.  J.  Mauud,  to  have  placed  those 
moneys  in  a  situation  where  they  could  never  have  met  with 
those  accidents,  to  which  every  individual's  fortune  may  be  lia- 
ble. He  should,  at  least,  have  shown  us  that  the  funds  were 
kept  separated  from  the  mass  of  his  estate.  Could  this  have  been 
done,  this  court  would  have  been  disposed  to  show  the  utmost 
indulgence.  The  pressing  character  of  the  outstanding  debts 
could  not  but  be  known  during  this  period  of  Samuel,  for  he  was, 
during  the  most  of  this  time,  advancing  from  his  private  estate 
to  meet  them;  yet  he  makes  no  effort  to  obtain  the  funds  in 
Tench's  hand  to  be  applied  to  these  objects.  He  must  have  known 
that  Tench  had  funds;  for  he  was  permitted  to  collect  debts  on 
the  eastern  shore,  and  if  he  did  not  know,  he  was  surely  bound 
to  know  and  to  watch  over  the  conduct  of  his  co-trustee.  Upon 
such  sums  they  must  be  conjointly  charged  with  interest. 

For  the  amount  due  from  them  on  account  of  the  Hopewell 
estate,  they  are  certainly  chargeable  with  interest.  That  they 
invested  it  in  property  unproductive,  can  furnish  no  ground  for 
exemption,  because  they  acknowledgedly  transcended  their 
power,  and  violated  their  legal  duties  and  obligations.  We 
must  consider  them  as  having  the  value  of  this  estate  in  hand 
at  the  sale;  and  the  reason  assigned  for  the  previous  liability, 
will  apply  to  them  in  this  particular,  if  the  sales  were  even 
made  under  the  deed  of  1798,  where  the  obligations  of  the 
trustees  to  pay  interest  are  not  so  entirely  clear  and  apparent  as 
under  the  deed  of  1807.  But  the  sale  may  and  ought  to  be 
considered  as  made  under  the  latter  deed.  It  is  true,  the  con- 
tract of  sale  was  made  before,  but  they  derived  their  power  and 
authority  to  perfect  it  under  the  deed  of  1807;  for  that  con- 
ferred the  power  to  pass  it  free  from  the  incumbrance  of  Mary 
Einggold's  dower;  and  the  title  of  li.  S.  Thomas  was  in  fact 
made  and  perfected  after  and  under  that  iustrument,  the  con- 
veyance to  E.  S.  Thomas  having  been  made  in  1808.  Now, 
what  are  the  stipulations  of  the  deed  of  December,  1807,  so  far 
as  they  relate  to  the  present  question?    ''  That  the  whole  estate 
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thereby  conyeyed  should  be  immediately  sold,  and  after  payings 
all  the  just  debts  of  Thomas  KiDggold,  the  proceeds  should,  as 
received,  be  iuvested  in  government,  bank,  or  turnpike  stock, 
and  the  interest  or  dividends  to  be  paid  in  the  proportions 
therein  mentioned;  part  to  Mrs.  Kinggold,  during  the  joint  lives 
of  herself  and  Thomas;  part  to  Thomas,  during  his  life;  and 
part  to  be  applied  to  the  support  and  education  of  the  children 
of  Thomas  and  Mary,  yearly  and  half-yearly,  as  the  same  may 
be  received;  and  that  until  the  proceeds  of  the  sale  shall  be  in- 
vested in  stock,  the  interest  arising  therefrom  shall  be  paid  and 
applied  ^vhen  and  as  it  is  received,  in  the  proportions  therein 
designated,  to  the  cestui  que  trusts,"  Having  the  proceeds  of 
this  estate  in  hand,  it  was  their  imperative  duty  to  have  in- 
vested,  unless  a  portion,  or  the  whole  of  them,  had  been  de- 
manded by  acknowledged  debts  of  Thomas  Binggold.  The 
deed  was  intended  as  a  family  provision,  and  the  debts  then 
outstanding,  except  Maund's  judgment,  were  inconsiderable. 
By  transferring  the  legal  estate  to  the  trustees  in  all  this  prop- 
erty, they  placed  their  dependence  upon  its  productiveness  in 
their  hands  for  a  support.  They  parted  with  the  income  which 
it  furnished,  in  consideration,  and  evidently  under  the  expecta- 
tion, that  it  would  be  immediately  invested.  It  had  been  repre- 
sented, nearly  a  year  prior,  by  one  of  the  trustees,  that  the 
estate  was  nearly  disincumbered  of  debts,  and  hopes  were  en- 
tertained thatMaund's  claim,  which  was  then  depending  in  court, 
would  be  perpetually  enjoined.  It  had  been  litigated,  at  that 
period,  for  several  years,  and  no  reasonable  expectation  could 
then  be  entertained  that  it  would  be  very  speedily  brought  to 
a  close.  Under  these  circumstances,  would  the  trustees  have 
been  justified  in  laying  by  the  money,  and  patiently  waiting  for 
the  event  of  a  protracted  chancery  suit;  the  debt  daily  growing 
larger  by  accumulating  interest,  the  funds  remaining  idle  and 
stationary,  aod  the  family  suffering  for  want  of  the  means  of 
subsistence,  depending  on  the  charity  of  their  relatives?  It 
never  could  have  been  the  intention  of  the  parties,  that  the  in- 
vestment in  stocks  should  await  the  determination  of  J.  J. 
Maund's  judgment,  or  that  the  family  should  for  a  moment  be 
left  without  support;  for  the  interest  on  the  sales  is  directed  to 
be  paid  them  until  the  funds  are  invested;  thus  looking  to  a 
constantly  accruing  iuterest,  and  negativing  every  idea  of  any 
intended  permission  that  they  should  lie  idle  for  such  a  pur- 
pose. Had  the  money  then  remained  in  their  hands,  they  would 
have  been  grossly  negligent  in  not  investing  it.    In  such  a  case. 
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the  role  is  settled  that  trustees  are  chargeable  with  interest: 
Treves  v.  Ibumshend,  1  Browu's  Ch.  R.  384;  Bock  v.  Hart,  11  Ves. 
58;  and  the  rule.  Chancellor  Kent  declares  to  be  founded  in 
justice  and  good  policy,  as  tending  both  to  prevent  abuse  and 
indemnify  against  negligence:  Dunacomb  ▼.  Dunscomby  1  Johns. 
Ch.  604,  508  [7  Am.  Dec.  504]. 

Where  the  trustee  is  directed  to  invest  funds  and  to  re-invest 
the  dividends  or  interest,  or,  in  other  words,  where  the  trust 
directs  an  accumulation,  and  the  trustee  has  used  the  funds, 
compound  interest  will  be  allowed,  as  was  done  in  the  case  of 
Baphael  v.  Boehm,  11  Ves.  92,  108,  109;  and  S.  C,  13  Ves.  407, 
590;  or  where  he  has  used  the  trust-money,  or  employed  it  iu 
his  trade  or  business,  he  shall  also  be  charged  in  the  same  man- 
ner as  was  decreed  in  Schieffelin  v.  Stewart  and  others,  1  Johns. 
Ch.  620  [7  Am.  Dec.  507].     The  grounds  of  this  allowance,  as 
is  apparent  from  these  cases,  is  founded  on  the  gain,  or  pre- 
sumed gain,  of  the  trustees,  and  that  the  cestui  que  trust  may  be 
indemnified  by  the  efforts  of  the  court  in  this  way  to  reach  their 
profits,  or  presumed  profits.     But,  in  this  case,  although  the 
cetiui  que  trusts  could  not,  perhaps,  be  indemnified  by  a  less 
allowance  than  compound  interest,  yet  the  circumstances  for- 
bid the  presumption  of  a  gain  on  the  part  of  the  trustees;  al- 
though the  investment  was  in  violation  of  the  trust,  it  was  done, 
doubtlessly,  with  the  best  intentions;  with  no  views  whatever 
of  reaping  from  the  transaction  any  benefit  to  themselves,  but 
declaring  that  the  profits,  whatever  they  might  be,  if  any, 
ahoold  be  for  the  benefit  of  the  trust  estate.     Believing  such  to 
have  been  their  motives  and  views,  public  policy  forbids  that 
courts  of  justice  should  pursue  a  course  which  would  have  a 
tendency  to  deter  persons  from  accepting  offices  frequently  so 
necessary  for  mankind. 

The  trustees  have  been  allowed,  on  the  authority  of  the  case 
of  Dunscomb  v.  Dunscomb,  1  Johns.  Ch.  510  [7  Am.  Deo.  504], 
a  rest  of  six  months  without  interest  on  their  receipts.  This  is 
allowed  as  a  reasonable  time  within  which  to  pay  or  invest  the 
funds.  There  would  be  great  reason  in  the  inile  had  they 
actually  invested  or  made  efforts  to  invest;  but  in  this  case  no 
dispositions  were  ever  manifested  to  make  such  an  application 
of  the  money  as  the  trust  contemplated.  Debts  due  from  the 
estate  were  in  many  instances  accumulating  interest  with  the 
addition  of  costs,  while  funds  were  suffered  to  lie  idle  in  the 
hands  of  one  of  the  trustees,  or  were  diverted  to  objects  of  ez- 
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penditore  foreign  to  the  tmst.     To  allow  this  rest,  would,  in 
oar  opinion,  be  doing  injustice  to  the  cestui  que  (rusis. 

Part  of  the  account  of  Simon  Wilmer,  together  with  many 
other  charges  against  the  estate,  were  allowed  by  the  auditor  in 
his  accounts,  and  sanctioned  by  the  chancellor's  decree,  for 
which  no  Touchers  were  produced,  and  these  allowances  have 
been  made  the  respondents,  from  the  statement  in  their 
answers  alone,  by  which  they  represent  these  disbursements  to 
have  been  made.  The  general  rule,  that  an  answer  responsive 
to  a  bill,  is  evidence  for  a  respondent,  is  a  well-established  and 
settled  principle.  But,  the  answer  of  a  defendant,  where  it 
asserts  a  right  affirmatively  in  opposition  to  the  plaintiff's  de- 
mand, is  not  evidence:  BeckwUh  ▼.  Builer,  1  Wash.  224;  Paynes 
V.  Coles,  1  Munf.  373.  An  answer  will  not  support  a  matter  set 
up  in  avoidance  or  discharge  where  the  matter  of  avoidance  is  a 
distinct  fact.  In  such  case  the  defense  must  be  proved.  Mr. 
Evans,  in  his  appendix  to  Pothier  on  Obligations,  157,  lays 
down  the  following  principle:  That  where  the  answer  is  replied 
to,  the  whole  is  put  in  issue,  and  the  defendant  must  support 
by  proof  all  the  facts  upon  which  he  means  to  insist,  while  the 
complainant  may  rely  upon  every  fact  admitted  which  he  con- 
ceives to  be  material,  without  being  bound  to  the  admission  of 
others;  and  this  rule  he  deduces  from  a  case  cited  in  Gilbert, 
51,  which,  as  it  is  a  leading  case,  it  will  be  necessary  to  notice. 
There,  the  defendant,  by  his  answer,  which  was  put  in  issue  by 
the  complainant's  replication,  admitted,  as  executor,  that  the 
testator  had  left  one  thousand  one  hundred  pounds,  and  said  that 
afterwards  the  testator  gave  a  bond  for  one  thousand  pounds, 
and  the  testator  gave  him  the  other  one  hundred  pounds;  as 
there  was  no  evidence  but  the  defendant's  admission  for  the 
receipt,  it  was  contended  that  he  ought  to  find  credit  when  he 
swears  to  his  own  discharge;  but  it  was  resolved  by  the  court, 
that  when  an  answer  was  put  in  issue,  what  was  confessed  and 
admitted  need  not  be  proved,  but  that  it  behooved  the  defendant 
to  make  out,  by  proof,  what  was  insisted  upon  by  way  of  avoid- 
ance. Chancellor  Kent  declares  that  this  rule  is  well  settled  in 
chancery  proceedings,  and  recognizes  and  adopts  it  in  the  case 
of  Hart  V.  Ten  Eyck,  2  Johns.  Ch.  62,  where  all  the  learning  on 
this  subject  is  ably  collected  and  reviewed,  and  where  it  was  de- 
termined that  on  a  bill  to  account,  the  answer  is  no  evidence  of 
disburHemen  s.  The  cases  above  cited,  from  Washington  and 
Munford's  Reports,  were  also  bills  in  chancery  against  executors 
to  account,  and  where  discharges  alleged  in  the  answers  were 
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held  to  be  of  no  avail  unless  supported  by  proof.     The  doc- 
trine may  then  be  considered  as  settled,  that  on  a  general  bill 
to  aoooant,  the  answer  is  no  evidence  of  disbursements,  notwith- 
standing it  is  said  that  the  court  of  errors  of  the  state  of  New 
York  overruled  on  appeal  the  judgment  of  Chancellor  Kent 
on  this  question:  7  Johns.  Ch.,  General  Index,  tit.  Evidence, 
75,  pi.  11.    That  tribunal,  from  its  peculiar  structure,  does  not 
appear  to  be  calculated  for  legal  investigation,  and  its  judg- 
ments can  not  outweigh  the  opinion  of  Chancellor  Kent,  for- 
tified as  it  is  by  numerous  cases  of  established  authority.     But 
it  is  said,  there  being  a  call  here  for  the  amount  of  disbursements 
and  debts   paid,   that    this  case  is  varied  from  those  which 
have  been  cited.     It  is  true,  there  is,  from  aught  that  appears, 
a   variance  in  form,  but  there  is  none  in  substance.     For  a 
prayer  that  the  defendant  shall  account,  is  in  effect  a  call  on 
the  defendant  to  state  in  his  answer,  not  only  his  receipts  but 
his  disbursements,  so  that  the  complainants  may  have  an  op- 
portunity of  putting  them  in  issue;  and  without  which,  indeed, 
the  defendant  himself  could  give  no  evidence  of  them.     Noth- 
ing more  is  demanded  in  the  interrogatories  in  this  bill,  than 
under  a  general  call  to  account,  the  defendant  would  have  been 
obliged  to  answer.    It  is  nothing  more,  in  either  case,  than  a 
demand  on  the  defendant  to  show  his  receipts  and  the  legal 
evidences  of  their  payments,  and  to  say  that  the  respondents 
should  have  done  it  is  demanding  from  them  nothing  extraor- 
dinary or  out  of  the  usual  course  of  human  transactions. 

The  establishment  of  a  contrary  doctrine  would  lead  to  dan- 
gerous consequences,  and  would  be  calculated  to  render  trusts 
valueless,  by  giving  to  trustees,  executors,  and  guardians,  the 
power,  on  their  own  oaths,  to  exempt  themselves  from  all 
responsibility.  The  rule,  then,  may  be  stated  (and  it  is  the 
good  sense  of  all  the  cases  cited  in  the  argument),  that  in  all 
cases  where  a  complainant  seeks  a  discovery  and  relief,  and, 
to  make  out  his  case,  applies  himself  to  the  conscience  of  the 
defendant,  if ,  in  his  answer,  the  liability  is  once  admitted,  there 
can  be  no  escape  from  it  but  by  proof.  It  is  true,  everything 
which  he  says,  with  regard  to  the  creation  of  that  liability, 
must  he  taken  together;  detached  sentences  can  not  be  used 
against  him,  but  everything  which  he  says  relative  to  his  orig- 
inal liability,  is  properly  in  evidence.  This  doctrine  will  be 
found  to  be  supported  in  Lady  Ormond  v.  Hutchinson^  13  Yes. 
53,  54,  and  by  the  cases  above  referred  to. 
The  complainants,  by  their  supplemental  bill,  seek  to  make 
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the  respondents  accountable  for  nine  negroes,  taken  bj 
Samuel  Binggold,  at  the  stipulated  price  of  two  thousand 
dollars.  The  answer  of  Samuel  admits  that  they  were  so  taken, 
but  denies  accountability,  as  they  were  taken  at  a  Talnation,  in 
part  payment  of  large  sums  of  money,  paid  and  advanced  by 
the  respondent,  to  Thomas  Binggold,  and  that  a  balance  is 
still  due  him  of  upwards  of  three  thousand  five  hundred 
dollars.  Samuel  Binggold,  in  Exhibit  No.  1,  filed  with  his 
answer  to  the  original  bill,  has  charged  Thomas  Binggold  with 
the  payment  to  D.  and  W.  McMechen,  of  the  sum  of  three 
thousand  &Te  hundred  and  seventy-four  dollars. 

The  court  are  of  opinion  that  the  respondents  cannot  be 
charged  with  the  valuation  of  these  negroes.  It  is  in  evidence 
that  Thomas  Binggold  admitted  that  they  were  taken  in  part 
satisfaction  of  a  debt,  due  from  him  to  Samuel,  in  the  year 
1806;  at  a  time  when,  from  aught  that  appears  in  evidence,  he 
was  exercising  dominion  oyer  his  personal  estate,  and  when  no 
deed  of  trust,  which  the  court  in  this  cause  can  notice,  covered 
it.  As  it  regards  the  sum  of  three  thousand  five  hundred  and 
seventy-four  dollars,  which  Samuel  Binggold  claims  credit  for, 
the  court  deem  it  unnecessary,  in  pronouncing  their  judgment, 
to  recapitulate  the  testimony  of  the  various  witnesses  who  have 
been  examined  on  the  subject  Nor  do  they  deem  it  neceesaxy 
to  determine  the  question  as  to  the  competency  of  Tench  Bing- 
gold's  testimony,  for  it  is  considered  that  there  is  enough  in 
the  record  without  it,  to  justify  the  allowance. 

It  is  contended  that  this  court  is  not  competent  to  allow  com- 
missions, as  a  compensation  to  the  trustrees  for  their  trouble. 
In  England  a  liberal  indemnity  is  allowed  to  trustees  for  their 
expenses,  but  nothing  as  a  compensation,  unless  founded  in 
positive  agreement  between  the  parties.  This  rule  appears  to  be 
applicable,  not  only  to  trustees  of  eveiy  description,  but  to  execu- 
tors. They  are  considered  as  confidential  offices,  gratuitously 
undertaken  from  motives  of  friendship  or  humanity,  and  with- 
out views  of  personal  benefit  or  profit.  Yet  the  English  courts 
grant  per  diem  allowances,  not  in  the  nature  of  a  compensation, 
but  under  the  name  of  an  indemnity.  The  difference  then,  in 
truth,,  is  only  in  the  mode  of  allowance,  not  in  the  princi- 
ple. It  is,  in  fact,  a  mere  difference  in  name.  Commissions  in 
a  case  like  tbis  might  very  fairly  be  considered  as  only  extend- 
ing a  just  and  reasonable  indemnity  for  time  bestowed  in  the 
management  of  the  concerns  of  others.  But  if,  indeed,  there 
was  a  difference  in  principle,  this  court  would  feel  themselves 
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justified  in  grauting  reasonable  commissioDS.  Our  statutes  al- 
lo^w  commissious  to  executors,  administrators,  guardians,  and 
irastees  under  judicial  sales,  and  by  analogy  to  these  statutes, 
or  by  an  equitable  construction  of  them,  the  allowance  may,  and 
oug^hi  to,  be  made  in  this  case.  But  although  the  general  claim 
to  commissions  is  admissible,  we  conceive  that  none  should  be 
allowed  for  the  sale  of  Prospect  Hill.  The  trustees  have  paid 
K.  Biice,  their  agent,  the  only  commissions  to  which  they  were 
entitled  on  this  sale. 

By  the  will  of  Mary  Binggold,  bearing  date  in  October,  1803, 
certain  legacies  were  bequeathed  to  Samuel  and  Tench  Bing- 
gold, in  trust  for  Thomas  Binggold;  with  these  legacies  the  re- 
spondents have  charged  themselves  in  their  account  accompany- 
ing their  answers,  but  have,  at  the  same  time,  referred  to  the 
source  from  which  they  emanate.  There  is  no  allegation  in  the 
bill  of  complaint  or  supplemental  bill  which  reaches  this  trust, 
and  they  cannot  in  this  proceeding  be  charged  with  them, 
either  jointly  or  severally,  but  the  equity  of  the  complainants, 
in  respect  thereof,  is  reserved. 

The  court  have  appointed  an  auditor  for  the  purpose  of  stat- 
ing an  account  between  the  parties,  upon  the  principles  contain- 
ed in  this  opinion,  and  will  direct  that  his  costs  shall  be  taxed  in 
this  proceeding.  From  the  account  thus  audited,  it  appears 
that  the  sum  of  thirty-nine  thousand  three  hundred  and 
eighteen  dollars  and  fifty-four  cents,  with  interest  on  the  sum 
of  twenty-eight  thousand  five  hundred  and  seventy-six  dollars 
and  eighty-seven  cents,  part  thereof,  from  the  fii*st  of  July, 
18i2,  is  due  from  the  respondents  to  the  complainants,  which 
will  be  decreed  to  be  paid  into  the  court  of  chancery,  to  be  dis- 
tributed or  invested  under  the  authority  thereof,  according  to 
the  rights  of  the  respective  complainants. 

We  concur  with  the  chancellor  in  awarding  costs  to  the  com- 
plainants, and  are  of  the  opinion,  as  the  decree  of  that  court 
will  be  entirely  reformed,  that  each  party  pay  their  own  costs  in 
this  court. 

Decreed,  that  the  decree  of  the  court  of  chancery,  given  and 
rendered  in  these  causes,  be  reversed,  except  as  to  the  amount 
and  sum  of  money,  hereby  decreed  to  be  payable  to  the  ap- 
pellees in  the  first  and  the  appellants  in  the  second  of  these 
causes.  And  this  court  proceeding  to  pronounce  such  decree 
in  the  premises  as  the  court  of  chancery  ought  to  have  pro- 
nounced: Decreed,  also,  that  there  is  due  from  the  appellants 
in  the  first  and  appeUees  in  the  second  of  these  causes,  and 
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that  they  do  pay  to  the  appellees  in  the  first  and  appel- 
lants iu  the  second  of  these  causes,  in  the  manner  hereinafter 
mentioned,  the  sum  of  thirty-nine  thousand  three  hundred  and 
eighteen  dollars  and  fifty-four  cents,  with  interest  on  the  sum 
of  twenty-eight  thousand  five  hundred  and  seventy-six  dollars 
and  eighty-seven  cents,  part  thereof,  from  the  first  day  of  July, 
1822,  the  said  sum,  with  interest,  having  been  ascertained  by 
and  agreeably  to  the  accounts  hereto  annexed. 

Decreed,  also,  that  the  parties  in  the  said  causes  pay  their  re* 
spective  costs  incurred  by  them  in  this  court,  on  their  appeals, 
but  that  the  appellants  iu  the  first  and  appellees  in  the  second 
of  these  causes  pay  to  the  appellees  in  the  first  and  the  appel- 
lants in  the  second  thereof  the  costs  incurred  by  the  said  appel- 
lees in  the  first  and  the  appellants  in  the  second  of  said  caoaes, 
in  the  court  of  chancery. 

Decreed,  also,  that  the  chancellor  make  and  pass  all  neces- 
sary orders  for  carrying  this  decree  into  full  and  complete  effect, 
by  ordering  and  directing  that  the  said  sum  of  money,  with  in- 
terest as  aforesaid,  and  the  costs  as  aforesaid,  incurred  in 
the  court  of  chancezy,  be  brought  into  the  said  court  of  chan- 
cery, by  the  appellants  in  the  first  and  appellees  in  the  second 
of  these  causes,  to  be  distributed  and  paid  under  the  directions 
of  the  chancellor  to  the  said  appellees  in  the  first  and  appellants 
in  the  second  of  said  causes,  according  to  their  respective  rights 
and  interests;  and,  also,  that  the  chancellor  order  and  direct 
that  the  said  appellees  in  the  first  and  appeUants  in  the  second 
of  said  causes,  pay  to  the  auditor  of  the  court  of  chancery  the 
sum  of  twenty-three  dollars  and  thirty-three  cents,  allowed  bj 
this  court  to  the  auditor,  for  his  fees  in  auditing  and  stating  the 
accounts  directed  by  this  court  to  be  made  between  the  parties. 

Decreed  also,  that  all  the  equity  and  equitable  rights  and 
daims  of  the  said  appellees  in  the  first  and  appellants  in  the 
second  of  said  causes,  be,  and  the  same  is  hereby  reserved  and 
maintained  to  them,  against  the  said  Samuel  Binggold  and 
Tench  Binggold,  or  either  of  them  as  to  all  or  any  personal 
estate,  of  the  late  Thomas  Binggold,  or  the  proceeds  of  sales  or 
dispositions  thereof,  of  any  kind,  and  interest  on  such  proceeds, 
except  as  to  so  much  of  such  personal  estate  and  proceeds,  as 
has  by  the  accounts  hereto  annexed,  and  by  this  decree,  been 
applied  to  or  in  reference  to  the  payments  and  disbursements, 
by  the  said  Samuel  and  Tench,  or  either  of  them;  and,  also,  that 
the  like  equity  be  reserved  and  maintained  to  the  said  appellees 
in  the  first  and  appellants  in  the  second  of  said  causes,  against 
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the  said  Samuel  Binggold  and  Tench  Ringgold,  or  each  or  either 
of  them,  as  to  any  legacies  bequeathed  to  or  for  the  benefit  of 
the  said  Thomas  Binggold,  by  the  last  will  and  testament  of  his 
mother,  Mary  Ringgold. 
Decree  reversed,  etc. 

Buchanan,  C.  J.,  dissented. 


Trustee  can  not  purchase  at  hia  own  sale,  either  in  person  or  by  another, 
and  if  such  a  purchase  is  made  it  is  fraudulent,  and  will  be  set  aside  upon 
application  to  the  court:  Dorsey  v.  Dorsejj^  6  Am.  Dec  506;  Singataek  v. 
Harding,  7  Id.  G67;  Davis  v.  Stmpwn,  9  Id.  600. 

1  aasTEES,  When  Charquablx  with  Compound  Interest.— For  an  exhaust- 
ive dissertation  upon  this  question,  see  note  to  Selleck  v.  French,  6  Am.  Dec. 
196, 197.  The  general  rule  seems  to  be,  that  compound  interest  is  not  allowed 
except  in  certain  cases:  Breckenridge  v.  Brooks,  12  Id.  408,  note. 

Compensation  of  Trustees. — The  rule  laid  down  and  followed  in  the 
principal  case  is  the  one  generally  adopted  in  the  United  States.  The  English 
and  American  authorities,  on  this  question,  are  examined  at  length  in  the 
note  to  Oibaon's  com,  17  Am.  Dec.  266. 


McCulloh  v.  Dashiell's  Administrator. 

[1  Habbis  &  Gnx,  9G.] 

pABmERsmp  Creditors  in  Equitt,  can  only  look  to  the  surplus  of  their 
debtor's  separate  estate  after  the  payment  of  his  separate  debts. 

Separate  Creditors  in  Equitt  can  only  apply  the  surplus  of  a  joint  fund 
to  the  satisfaction  of  their  debts,  after  the  claims  of  the  joint  creditors 
have  been  discharged. 

Joint  Creditors  May,  at  Law,  Pursue  both  the  joint  and  separate  estate, 
to  the  extent  of  each,  for  the  satisfaction  of  their  joint  demands,  which 
are  at  law  considered  both  joint  and  several. 

OoDBis  GW  Equity  do  not,  as  against  Separate  Creditors,  treat  a  joint 
debt^  as  joint  and  several,  yet  where  the  claims  of  joidt  creditors  do  not 
come  into  conflict  with  the  separate  creditors,  but  only  with  the  interests 
of  the  representatives  of  a  deceased  partner,  equity  will,  as  against  such 
representatives,  decree  to  joint  creditors  a  satisfaction  of  their  claims,  by 
coDEidering  them  joint  and  aeveraL 

Appeal  from  the  Somerset  county  court,  sitting  as  a  court  of 
equity.  The  complainant  claimed  to  be  paid  out  of  the  assets 
in  the  defendant's  hand  an  equal  proportion  of  their  claims  with 
the  other  creditors  of  Dashiell.  This  was  refused,  and  a  decree 
entered  that  no  part  of  complainant's  claim  should  be  paid,  ex- 
cept from  the  partnership  fund,  until  the  separate  and  individ- 
ual  debts  of  Dashiell  were  paid.  Complainant  appealed.  The 
other  facts  aDoear  from  the  opinion. 
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J.  Bayly,  for  appellant.  The  complainant  was  entitled  to  be 
paid  an  equal  proportion  of  his  claim  with  the  separate  creditors 
of  Dashiell  oat  of  the  assets  in  the  hands  of  the  defendant:  Acts 
of  1798,  c.  101,  sub.  c.  8,  sees.  5,  7,  10,  16,  17;  and  1805,  c. 
110,  sec.  7;  Murray  v.  Eidley*8  Adm'str,  3  Harr.  and  McH.  175; 
Hamersley  v.  Lambert,  2  Johns.  Ch.  508;  Tucker  ▼.  OxI'T/,  5 
Cranch,  34,  39;  Ex  parte  EUcm,  3  Ves.  238;  Murray  v.  Murray, 
5  Johns.  60;  Ex  parte  Hodgson,  2  Bro.  Ch.  B.  5;  Harrison  v. 
Sterry,  5  Cranch,  302. 

R.  N.  Martin  arid  Tingle,  contra.  Individual  creditors  are  en- 
titled to  have  their  debts  satisfied  out  of  their  debtor's  separate 
estate  in  preference  to  partnership  creditors.  The  interest  that 
partnership  creditors  have  is  after  the  payment  of  individual 
debts:  2  Madd.  Ch.  463.  Partnership  effects  shall,  in  the  first 
place  be  applied  to  pay  partnership  debts.  The  separate  cred- 
itors can  only  resort  to  the  surplus:  1  Madd.  Ch.  463;  2  Id.  466; 
Ex  parte  Crowder,  2  Vem.  706;  Ex  parte  Hunfer,  1  Atk.  227;  Ex 
parte  Cook,  2  P.  Wms.  500;  Ex  parte  Elton,  3  Ves.  238;  Ex  parte 
Clarke,  4  Id.  677;  Exparte  Abell,  Id.  837,  839;  Thomas  v.  Fra2er, 
3  Id.  399,  note;  Exparte  Clay,  6  Id.  813;  Exparte  Reeve,  9  Id. 
590;  Gow  on  Partnership,  270,  271,  272,  317,  867,  461;  1  Bac. 
Abr.,  tit.  Bankruptcy. 

By  Court,  Abcheb,  J.  The  bill  filed  in  this  cause  states  that 
a  bill  of  exchange  was,  on  the  eighteenth  of  August,  1817,  drawn 
by  the  firm  of  Chase  &  Tilyard  upon  Dashiell  and  Bennett,  co- 
partners in  trade,  for  the  sum  of  seven  hundred  dollars,  in  fiivor 
of  the  complainant,  and  that  it  was  by  the  drawees  duly  ac- 
cepted; that  a  suit  was  instituted  against  Dashiell  and  Bennett 
upon  the  said  acceptance  by  the  complainant;  that,  pending  the 
action  in  Somerset  county  court,  the  intestate  of  the  defendant, 
and  one  of  the  firm  of  Dashiell  &  Bennett,  died,  and  the  judg- 
ment was  obtained  against  Bennett,  the  surviving  partner.  Thai 
Bennett  applied  for  and  obtained  the  benefit  of  the  insolvent 
laws  of  this  state,  having  been  finally  discharged  at  November 
term,  1820,  no  part  of  the  claim  having  been  paid;  that  the  said 
surviving  partner  had  no  property,  either  joint  or  separate,  where- 
with satisfaction  could  be  made  of  the  said  debt.  That  Parsons, 
the  respondent,  took  out  letters  of  administration  on  the  estate 
of  Dashiell;  and  prays  that  a  decree  may  pass  directing  the  ad- 
ministrator to  pay  the  amount  of  the  acceptance  from  the  assets 
of  the  deceased,  or  such  part  thereof  as,  upon  a  just  distribution 
of  the  assets,  he  may,  as  one  of  his  creditors,  be  entitled  to. 
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Tbe  bill  of  exchange  above  referred  to,  the  judgment,  and  cer- 
tificate of  the  final  discharge  of  Bennett  are  filed  as  exhibits  in 
the  cause;  and  the  following  admission  of  counsel  is  contained 
in  the  record:  "  That  the  trustee  of  Bichard  Bennett,  an  iusolv- 
ent  debtor,  has  not  received  any  property  belonging  to  Bennett; 
that  no  part  of  the  debt  due  to  the  complainant  has  been  paid 
either  by  the  trustee  or  by  Bennett;  that  the  personal  estate  of 
I>ashiell  is  insa£Glcient  to  pay  his  private  and  individual  creditors; 
that  the  defendant  has  received  of  the  partnership  debts  due  to 
the  firm  of  Bennett  and  Dashiell,  thirty-five  dollars  and  ninety- 
three  cents.  The  parties,  moreover,  admit  the  exhibits  above 
staled  as  testimony,  and  viraive  the  formality  of  making  either 
the  trustee  or  Bennett,  the  surviving  partner,  a  party  to  these 
proceedings." 

The  question  presented  for  the  decision  of  this  court  upon 
this  record  is,  whether  the  complainant  is  entitled  to  be  paid  an 
equal  proportion  of  his  claim,  with  the  separate  creditors  of 
Dashiell,  out  of  the  assets  in  the  defendant's  hands,  or  whether 
the  claim,  being  a  joint  claim,  shall  be  postponed  until  all  the 
separate  creditors  shall  be  first  fully  paid  ? 

The  question  thus  stated  is  one  of  considerable  importance, 
and  although,  undoubtedly,  of  very  frequent  occurrence  in  the 
sabordinate  testamentary  tribunals,  has  never,  we  believe,  re- 
ceived an  adjudication  in  the  appeUate  court  or  in  any  of  the 
higher  courts  of  original  jurisdiction. 

There  are  very  few  cases  in  the  English  books  bearing  di- 
rectly upon  the  distribution  of  assets  in  a  case  situated  as  this 
is.  It  has  been  contended  in  argument  that  it  must  be  gov- 
erned by  the  principles  adopted  in  England  in  the  marshaling 
of  assets  in  bankruptcy.  And  as  they  are  distributed  according 
to  equity,  if  the  rule  can  be  definitely  ascertained,  it  ought  to 
govem  here.  But  an  examination  of  the  authorities  will  show 
that  it  has  been  very  unsteady  and  fluctuating,  varying  frequently 
in  form,  often  in  substance,  according  to  the  ideas  entertained 
by  each  succeeding  chancellor  of  the  rights  of  the  joint  and  sep- 
arate creditors,  and  moulded  more  upon  their  notions  of  con- 
venience to  all  the  parties  concerned  than  as  standing  upon  legal 
reasoning:  DuUon  v.  Morrison^  17  Yes.  206.  Amid  the  multi- 
tude of  decisions  which  have  taken  place  upon  this  subject,  it  is 
no  easy  task  to  trace  the  history  of  the  rule  of  distribution  in 
bankruptcy. 

But  this  examination  will  satisfy  us  that  amidst  all  the  fluc- 
tuations of  the  rule,  the  principles  established  in  the  first  cases, 
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occurriDg  more  than  a  century  pince,  have  bat  for  a  short 
period  been  materially  encroached  upon,  and  that  now  tbe 
leading  principles  of  distribution,  with  some  modifications,  are 
what  they  were  originally  established  to  be. 

In  Ex  parte  Crowder,  2  Yern.  706,  decided  in  1716,  which  was 
an  application  on  the  part  of  the  separate  creditors  to  be  let  in 
under  a  joint  commission,  the  separate  estate  being  of  small 
value,  it  was  decided  that  they  might  be  permitted  to  prove  their 
claims  under  the  joint  commission,  but  that  the  joint  funds 
were  applicable,  in  the  first  instance,  to  the  payment  of  joint 
debts,  and  then  the  separate  debts;  and  that  the  separate  ef- 
fects should  be  applied  to  the  payment  of  the  separate  debts, 
and  that  the  surplus  should  go  to  the  liquidation  of  the  joint 
debts.  In  Ex  parte  Cook,  2  P.  Wms.  500  (in  1728),  Lord  Chan- 
cellor King  followed  the  determination  in  Ex  parte  Crowder, 
and  declared  it  to  be  settled,  and  that  it  was  a  resolution  of  con- 
venience, that  the  joint  creditors  shall  be  first  paid  out  of  the 
partnership  estate,  and  the  separate  creditors  out  of  the  separate 
estate,  of  each  partner,  and  if  there  be  a  surplus  of  the  joint 
estate,  besides  what  will  pay  the  joint  creditors,  the  same 
shall  be  applied  to  pay  the  separate  creditors;  and  if  there  be, 
on  the  other  hand,  a  surplus  of  the  separate  estate,  beyond 
what  will  pay  the  separate  creditors,  it  shall  go  to  supply  any 
deficiency  that  may  remain  as  to  the  joint  creditors.  In  Ex 
parte  Hunter,  1  Atk.  228  (in  1742),  Lord  Hardwicke  says,  as  be- 
tween joint  and  separate  creditors,  the  joint  estate  shall  be 
applied  to  the  joint  creditors,  and  the  separate  estate  to  the 
separate  creditors.  The  rule  that  prevailed  during  the  admin- 
istrations of  Lords  King  and  Hardwicke,  from  1715  down  to  the 
time  of  Lord  Thurlow,  was  that  joint  creditors  could  not  proTe 
under  a  separate  commission  for  the  purpose  of  receiving  divi- 
dends vnth  the  separate  creditors:  Watson  on  Part.  244;  Ex 
parte  Ihiit,  16  Yes.  195;  but  only  for  the  purpose  of  going  for 
the  surplus  after  the  satisfaction  of  the  separate  creditors. 

But  Lord  Thurlow  broke  in  upon  the  established  practice  of 
the  court,  which  had  prevailed  for  sixty  years,  and  in  1785,  in 
Ex  parte  Hodgson,  2  Bro.  Ch.  B.  5,  resolved  that  there  was  no  dis- 
tinction between  joint  and  separate  creditors;  that  they  ought 
to  be  paid  out  of  the  bankrupt's  estate,  and  his  moiety  of  the 
joint  estate;  and  that  the  joint  creditors  ought  to  come  in  pari 
passu  with  the  separate  creditors.  This  resolution,  laid  down 
as  it  is  in  broad  and  general  terms,  would  appear  to  have 
broken  down  all  the  boundaries  previously  established  between 
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the  rights  and  priorities  of  the  joint  and  separate  creditors;  jet 
if  taken  with  the  limitations  with  which  it  is  said  by  Watson  on 
Partnerships  to  have  been  qualified,  it  will  appear  to  have  made 
this  innovation  only  that  they  should  all,  joint  as  well  as  sep- 
arate creditors,  be  permitted  to  prove  their  claims  against  the 
separate  estate  upon  a  separate  commission;  but  that  it  was 
competent  for  the  assignees  to  confine  the  joint  creditors,  where 
there  was  a  joint  estate,  to  that  fund  exclusively,  by  filing  a  bill 
in  equity  against  the  other  partners,  and  obtaining  an  injunc- 
tion npon  the  order  in  bankruptcy.     And  that  this  was  the 
consequence  of  Lord  Thurlow's  adjudication  is  apparent  from 
liord  Kosslyn's  judgment  in  Ex  parte  EUon,  8  Yes.  238.     Thus 
the  rights  of  the  joint  and  separate  creditors,  on  their  respective 
funds  where  there  was  a  joint  estate,  were  maintained,  notwith- 
standing the  alterations  thus  made  in  the  order  in  bankruptcy. 
In  the  case  of  Ex  parte  Elton,  decided  in  1796,  the  rule  estab- 
lished in  1785  was  deemed  by  the  then  chancellor  to  be  an 
inconvenient  one,  because  every  order  which  he  passed  in  bank- 
ruptcy, that  the  joint  creditor  should  receive  a  dividend  out  of 
the  separate  estate,  might  give  rise  to  a  bill  in  equity  on  the  part 
of  the  separate  creditors  to  restrain  this  order  and  to  secure  the 
appropriation  of  the  separate  estate  to  the  satisfaction  of  the 
separate  debts;  and  it  was  adjudged  that  a  joint  creditor  might 
prove  his  claim  under  a  separate  commissiou,  not  for  the  pur- 
pose of  receiving  a  dividend,  until  an  account  should  be  taken 
of  what  he  had  or  might  have  received  from  the  partnership 
effects. 

Thus  the  chancellor,  in  the  modification  which  he  gave  to  the 
order  in  bankruptcy,  exercised  his  equity  jurisdiction  and  gave 
to  each  order  the  operation  of  an  injunction,  without  the  ex- 
panse of  a  bill,  whereby  the  joint  creditor  was  restrained  from 
coming  on  the  separate  fund  until,  in  the  final  adjustment  of 
the  co-partnership  and  individual  accounts,  equity  should  de- 
termine what  portion  of  the  separate  funds  should  be  allotted 
to  the  joint  creditor.  And  he  says  that  the  joint  creditors  are 
in  the  situation  of  a  person  having  two  funds.  The  court  will 
not  allow  him  to  attach  himself  to  one  fund  to  the  prejudice  of 
those  who  have  no  other,  and  to  neglect  the  other  fund.  He 
has  the  law  open  to  him,  but  if  he  comes  to  claim  a  distribu- 
tion, the  first  consideration  is,  what  is  that  fund  from  which  he 
seeks  it?  It  is  the  separate  estate  which  is  particularly  at- 
tached to  the  separate  creditors.  Upon  the  supposition  there 
is  a  joint  estate,  the  answer  is,  Apply  yourself  to  that,  you  have 
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a  right  to  come  upon  it.  The  separate  creditors  have  not. 
Therefore,  do  not  affect  the  fund  attached  to  them  till  jou  have 
obtained  what  you  can  get  from  the  joint  fund. 

Thus  it  would  appear  that  the  ancient  order  of  distribution 
was  restored  with  this  modification,  that  the  joint  creditors 
might  prove,  but  could  not,  as  before,  receive  dividends  with- 
out further  order  of  the  chancellor,  which  should  be  made  after 
the  settlement  of  accounts,  which  were  directed  to  be  kept,  as 
before,  separate.  This  important  principle  also  seems  distinctly 
to  be  set  up  by  this  decision,  that  where  there  are  no  joint  ef- 
fects, and  no  solvent  partner,  the  joint  creditors  might  be 
X)ermitted  to  come  in  with  the  separate  creditors,  a  doctrine 
which  appears  to  have  been  first  recognized  by  Lord  Thurlow, 
in  Ex  parte  Hay  den,  1  Bro.  Ch.  B.  454,  for  before  that  period  it 
has  been  seen  that  they  could  only  come  upon  the  surplus. 
This  doctrine  Lord  Eldon  has  uniformly  adhered  to,  although 
it  will  be  found  that  he  repeatedly  complains  of  it,  as  a  rule 
producing  some  inconveniences,  and  liable  to  several  objec- 
tions, as  will  be  seen  by  a  reference  to  Ex  parte  Pinkerlon,  6  Ves. 
815,  note;  Ex  parte  Kensington,  14  Id.  447;  Ex  parte  Kendall,  17 
Id.  521;  Ex  parte  Abell,  4  Id.  837.  In  the  case  of  Ex  parte  Ken- 
sington, the  joint  were  forbid  receiving  dividends  with  the  sep- 
arate creditors,  on  the  ground  that  there  was  one  solvent  part- 
ner, although  there  was  no  joint  estate.  That  the  petitioner 
would  have  been  allowed  had  the  partner  been  bankrupt,  is  the 
necessary  inference  from  the  case;  and  in  the  former  case  the 
joint  creditors  were  permitted  to  come  in  where  there  were  no 
joint  effects,  upon  the  ground  that  the  solvent  partner  was 
abroad,  and  that,  therefore,  the  difficulty  was  increased  in  resort- 
ing to  him. 

Such  is  a  succinct  histoiy  of  the  law  upon  this  subject,  and 
the  modern  doctrine  has  been  summarily  stated  by  Eden,  in  his 
notes  to  Ex  parte  Hodgson,  2  Bro.  Ch.  5;  by  Vesey,  in  Ex  parts 
Ihiit,  in  his  vol.  16,  194 n;  and  also  by  Maddock,  in  the  second 
volume  of  his  Treatise  on  the  Principles  and  Practice  of  the 
Court  of  Chanceiy,  463.  They  all  unite  in  saying  (and  they  are 
fully  supported  by  the  authorities  cited  by  them  respectively  in 
sayiog),  "  that  the  joint  creditor  may  prove  under  a  separate 
commission,  for  the  purpose  of  assenting  to,  or  dissenting  from, 
the  commission,  or  of  going  against  the  surplus  after  the  satis- 
faction of  the  separate  debts,  not  to  vote  on  the  choice  of 
assignees,  or  receive  dividends  with  the  separate  creditors  (ex- 
cept a  joint  creditor  who  is  a  petitioning  creditor  under  the  com« 


Jane,  1827.J   McOulloh  v,  Dashiell's  Adm.  277 

mission),  or  where  there  are  no  joint  effects,  or  no  solvent  partner, 
or  no  separate  debts,  or  the  joint  creditors  will  pay  twenty  shil- 
lings in  the  pound  to  the  separate  creditors." 

The  case  of  Oray  v.  Chiswell,  9  Ves.  124,  as  it  is  strongly  il- 
lustrative of  the  above  doctrines,  and  was  a  case,  not  in  bank- 
ruptcy, but  in  equity,  will  be  particularly  adverted  to.  A  bill 
was  filed  by  the  creditors  of  Cook  against  the  heir  and  executrix 
of  Ghiswell,  claiming  to  come  upon  the  real  estate  of  Chiswell  for 
the  amount  of  their  debts,  as  the  personal  estate  had  been  ab- 
sorbed by  specialty  creditors.  Chiswell  had  been  a  partner  of 
Nantes;  Nantes  had  survived  him,  and  had  become  bankrupt. 
The  joint  creditors  of  Nantes  and  Chiswell  proved  their  claims 
before  the  master.  The  joint  estate  was  insolvent,  being  only 
able  to  pay  an  inconsiderable  dividend,  and  the  sum  proposed 
to  be  raised  by  a  sale  or  mortgage  of  ChiswelFs  real  estate,  was 
not  more  than  sufficient  to  pay  the  separate  creditors.  A  con- 
test arose  between  the  joint  and  separate  creditors,  the  former 
insisting  on  their  right  to  come  in  pari  passu  with  the  separate 
creditors,  upon  this  fund,  thus  proposed  to  be  raised  out  of  his 
separate  estate.  But  the  chancellor.  Lord  Eldon,  refused  to 
permit  them,  upon  the  ground  that  in  bankruptcy  it  could  not 
be  done,  and  that  the  accidental  death  of  Chiswell  ought  not 
to  put  the  joint  creditors  in  a  better  situation  than  they  would 
baTe  been  had  he  lived  and  become  bankrupt.  If  there  be  anjf 
estate  for  distribution  among  the  joint  creditors,  although  the 
surviving  partner  is  bankrupt,  they  are  not,  in  bankruptcy,  per- 
mitted to  come  in  with  the  separate  creditors.  The  chaucellor, 
therefore,  here,  as  in  bankruptcy,  would  not  permit  the  joint 
creditors,  who  had  effectuated  their  claims  under  the  commis- 
sion against  Nantes,  although  they  had  received  but  an  incon- 
siderable dividend,  to  come  in  pari  passu  with  the  separate 
creditors.  There  was  here  some  joint  estate,  and  then  the  gen- 
eral rule  applied  that  each  species  of  creditor  must  be  satisfied 
out  of  the  fund  to  which  his  debt  particularly  attaches  itself; 
and  the  rule  has  been  carried  to  this  extent  that  if  there  be  a 
joint  fund  of  any,  even  the  smallest,  description  which  is  capa- 
ble of  being  realized,  the  rule  is  inflexible,  and  the  joint  cred- 
itors will  not  be  permitted  to  receive  dividends  from  the  sepa- 
rate estate:  Ex  parte  Peake,  Gow.  on  Part.  408.  Thus  we 
perceive  from  the  case  of  Oray  v.  Chiswell,  that  the  rule  which 
is  applied  in  bankruptcy  is  extended  to  cases  in  equity. 

It  is  difficult  to  say  upon  what  the  rule  in  equity  and  in  bank- 
ruptcy, with  the  modification  above  stated,  is  founded.     The 
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joint  estate  is  benefited  to  the  extent  of  every  credit  wliich  is 
given  to  the  firm,  and  so  is  the  separate  estate  in  the  same 
manner  enlarged  by  the  debts  it  may  create  with  any  individual, 
and  there  would  be  unquestionably  a  clear  equity  in  confining 
the  creditors  to  each  estate  respectively,  which  has  thus  been 
benefited  by  their  transactions.  So  far  the  rule  is  sensible  and 
intelligible;  and  although  at  law  the  joint  creditors  may  pursue 
both  the  joint  and  separate  estate  to  the  extent  of  each  for  the 
satisfaction  of  their  joint  demands,  which  are  at  law  considered 
both  joint  and  several,  without  the  possibility  of  the  interposi- 
tion of  any  restraining  power  of  a  court  of  equity;  yet  when,  by 
the  death  of  one  of  the  parties,  the  legal  right  survives  against 
the  surviving  partner,  and  is  extinguished  against  the  deceased 
partner,  a  court  of  equity  will  give  to  the  separate  creditors  all 
the  advantages  thus  by  accident  thrown  upon  them,  and  will 
not,  by  adopting  the  rigorous  rule  of  the  law  merchant,  thereby 
injure  and  prejudice  the  separate  creditor,  upon  whom,  viewed 
in  connection  with  the  separate  fund,  it  always  looks  upon  as 
meritorious,  and  entitled,  in  the  distribution  of  assets,  to  the 
preference.  But  although  a  court  of  equity,  as  against  the 
separate  creditors,  will  not  adopt  the  law  merchant,  which  con- 
siders the  contract  both  joint  and  several;  yet  whatever  doubts 
have  heretofore  been  entertained  on  the  subject,  where  the 
claims  of  these  joint  creditors  do  not  come  into  conflict  with  the 
separate  creditors,  but  only  with  the  interests  of  the  represen- 
tatives of  the  deceased  partner,  it  is  now  undeniably  settled 
that  equity  will,  as  against  such  representatives,  decree  to  joint 
creditors  a  satisfaction  of  their  claims  by  considering  them  as 
they  are  considered  at  law  both  joint  and  several. 

But  although  these  distinctions  are  built  on  the  solid  founda- 
tions of  reason  and  justice,  it  is  not  altogether  so  easy  to  perceive, 
why,  when  there  is  no  joint  fund,  and  no  solvent  partner  (by 
no  solvent  partner  is  meant  bankrupt  partner),  the  joint  creditor 
should  thereby  acquire  the  equitable  right  of  coming  in  with 
the  separate  creditors  pari  passu,  upon  a  fund  in  no  manner 
benefited  by  the  creation  of  his  debt.  Such,  however,  is  the 
settled  and  established  rule  as  we  are  enabled  to  collect  it  both 
in  bankruptcy  and  in  equity;  and  according  to  this  rule  the 
complainant  could  not  in  this  case  be  permitted  to  seek  in- 
demnity for  his  claim  from  the  separate  estate  pari  passu-  with 
separate  creditors,  as  it  is  a  conceded  fact  in  the  cause  that 
there  are  joint  funds,  although  very  inconsiderable,  and  greatly 
insufScient  to  pay  the  debt  of  the  complainant. 
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Bui  were  not  this  the  fact,  this  court  would  have  no  difficulty 
in  saying  that  the  complainant  Bhoold  be  postponed  to  the 
separate  creditors,  and  that  whether  there  was  any  joint  estate 
or  not,  he  should  not  be  permitted  to  divide  with  the  separate 
creditors  a  fund  insufficient  to  pay  them.  We  are,  therefore, 
disposed  to  adopt  the  ancient  rule  as  more  consonant  to  equity 
and  justice,  that  the  joint  creditors  can  only  look  to  the  surplus 
after  the  payment  of  the  separate  debts;  and  on  J^he  other 
hand,  that  the  separate  creditors  can  only  seek  indemnity  from 
the  surplus  of  the  joint  fund  after  the  satisfaction  of  the  joint 
creditors. 

It  is  believed  that  the  case  of  Tucker  v.  Oxley,  5  Cranch,  34, 
somewhat  militates  against  the  views  which  we  have  taken  of 
the  English  law  upon  this  subject,  and  it  has  been  pressed 
npon  this  court  by  the  appellant's  counsel  as  containing  prin- 
ciples decisive  of  this  case.  It  was  there  determined  that  under 
the  bankrupt  law  of  the  United  States  (and  the  bankrupt  law 
of  England  and  that  of  the  United  States,  so  far  as  connected 
with  the  matter  there  decided,  are  nearly  identical),  a  joint 
debt  may  be  set  off  against  the  separate  claim  of  the  assignee 
of  one  of  the  partners,  but  that  such  set-off  could  not  be  made 
at  law,  independent  of  the  bankrupt  system.  The  particular 
decision  in  this  case  it  is  not  material  perhaps  to  examine,  be- 
cause it  was  a  case  at  law,  and  the  relations  of  the  parties  were 
materially  different.  It  would  perhaps  be  sufficient  to  say  that 
the  supreme  court,  although  they  conceive  a  legal  right  exists 
in  the  joint  creditors  to  prove  and  receive  dividends  out  of  the 
separate  estate,  explicitly  admit  that  such  right  it  is  competent 
for  a  court  of  equity  to  restrain,  and  to  compel  the  exercise  of 
such  right  in  such  manner  as  not  to  prejudice  or  to  do  injustice 
to  others.  We  might,  in  any  view  of  the  case  before  us,  dis- 
miss without  further  observation  the  case  of  Tucker  v.  Oxley, 
but  we  can  not  forbear  remarking  that  the  case  upon  which  the 
court  there  build  their  opinion,  that  a  legal  right  universally 
exists  in  the  joint  creditors  upon  a  separate  commission  to  come 
on  the  separate  estate  pari  passu  with  the  separate  creditors,  is 
the  case  where  a  joint  creditor  is  the  petitioning  creditor,  and 
is  an  excepted  case  from  the  general  rule:  Vide  argument  of 
Sir  Samuel  Bomilly,  in  Ex  parte  Ackerman,  14  Yes.  604,  and  the 
authorities  referred  to  by  Yesey.  Maddox,  in  his  first  volume, 
463,  considers  this  a  singular  exception  to  the  general  rule; 
and  the  reason  assigned  for  the  adoption  of  the  exception  is, 
that  a  joint  creditor  having  petitioned  for  the  commission  of 
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bankruptcy,  it  might  be  considered  in  the  nature  of  a  modified 
execution  taken  out  by  him,  as  well  for  his  own  benefit  as  for 
that  of  the  separate  creditors;  and  that  it  would  be  agaiust  uU 
equity  to  permit  the  separate  creditors  to  prevent  the  joint 
creditor  from  reaping  the  fruits  of  an  execution  taken  out  fur 
his  and  their  mutual  benefit. 

Thus,  without  encroacbing  upon  any  decided  case,  and  act- 
ing in  B^ct  conformity  to  the  settled  doctrines,  it  must  be 
determined,  that  although  Bennett  is  a  certificated  insolvent, 
yet  as  the  separate  estate  of  Dashiell  is  insufficient  to  pay  his 
individual  debts,  the  complainant,  a  joint  creditor  of  Bennett 
and  Dashiell,  can  not  be  permitted  to  come  in  pari  passu  with 
the  separate  creditors  of  Dashiell. 

Decree  affirmed. 


Paktnxbs'  Sepa&atb  Propsbtt,  when  Liable  tor  Pabtnxbship  Debts 
-  -English  Rule.— In*2>o6  y.  ffaUey,  8  Am.  Dec.  293,  and  the  note  thereto^ 
page  297,  the  liability  of  the  property  of  a  partnership  for  the  individual 
debt  of  a  partner,  was  diacnsaed  at  length.  It  is  here  proposed  to  examine 
briefly  as  to  when  the  individual  property  of  a  partner  may  be  applied  to 
the  satisfaction  of  partnership  debts,  hi  Enghind,  in  1715,  the  rule  was 
established  in  equity  that  partnership  creditors  were  entitled  to  be  first  sat- 
isfied from  the  partnership  property;  and  that  separate  creditors  of  the  indi- 
vidual partners  from  the  separate  estate  of  the  partner  with  whom  the 
contract  had  been  entered  into,  or  by  whom  the  debt  was  incurred;  and  that 
the  individual  property  of  the  partners  could  not  be  applied  towards  the  sat- 
isfaction of  partnership  debts  until  the  separate  creditors  of  each  partner 
had  been  paid:  Ex  jxirte  Crouxier,  2  Vem.  706;  Ex  parte  Cook,  2  P.  Wms. 
60a  In  Ex  parte  Hunter,  1  Atk.  228,  decided  in  1742,  Lord  Hardwicke 
recognized  and  followed  the  rule  stated.  Such  was  the  law  of  England  until 
1785,  when  an  innovation  was  made  upon  this  rule  by  Lord  Thurlow  in 
Ex  parte  Hodgsotif  2  firo.  C.  C.  5,  where  it  was  determined  that  there  was 
no  difference  between  the  debts  of  joint  and  separate  creditors,  and  the 
former  were  permitted  to  come  in  and  receive  dividends  pari  passu,  with  the 
latter,  from  the  separate  estate  of  the  common  debtor:  Ex  parte  Copland,  1 
Cox,  420;  Ex  parte  Patje,  2  Bro.  C.  C.  119;  see  Dutton  v.  SJorrison,  17  Ves. 
193,  207.  The  innovation  thus  made  remained  the  law  of  England  for  a  brief 
period,  but  on  account  of  the  inconvenience  and  supposed  injustice  resulting 
therefrom,  the  principle  of  the  rule  as  first  obtained  was  restored  by  Lord 
Loughborough,  afterwards  Earl  Rosslyn,  upon  great  consideration,  in  the 
case  of  Ex  parte  Elton,  3  Ves.  238.  In  that  case  the  lord  chancellor  said: 
"  The  plain  rule  of  distribution  is,  that  each  estate  shall  bear  its  own  debts. 
The  equity  is  so  plain  that  it  is  of  course  upon  a  bill  filed.  The  object  of  a 
commission  is  to  distribute  the  effects  with  the  least  expense.  Every  order 
I  make  to  prove  a  joint  debt  upon  the  separate  estate  must  produce  a  bill  in 
equity.  It  is  not  fundamentally  a  just  distribution,  nor  a  convenient  distri- 
bution, because  it  tends  to  more  litigation  and  more  expense.  Every  cred- 
itor of  the  partnership  would  come  upon  the  separate  estate.  The  conse- 
quences would  be,  the  assignees  of  the  separate  estate  must  file  a  bill  to 
restrain  the  dividend  upon  all  these  proofs,  and  make  the  partners  partiea^ 
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Bat  there  is  another  circumatance.  It  is  a  contrivance  to  throw  this  upon 
the  separate  estate;  for  what  hinders  them  from  recovering  at  law  this  debt 
against  the  partnership;  for  it  is  money  paid  to  one  of  the  partners.  They 
have  nothing  to  do  but  to  bring  an  action  against  the  partners.  The  affairs 
of  the  partnership  may  be  very  much  involved;  but  if  they  are  arrested, 
they  would  pay  it.  It  is  not  stated  as  a  case  where  there  are  no  joint  effects. 
Here  it  is  only  that  there  are  two  funds.  Their  proper  fund  is  the  joint 
estate,  and  they  must  get  as  much  as  they  can  from  that  first.  There  is  this 
singularity  attending  this  case,  that  the  whole  transaction  between  them  and 
Fry  is  a  partnership  transaction.  The  money  was  paid  to  one  of  the  partners; 
most  probably  for  the  use  of  the  partnership;  the  bill  was  drawn  and  ac- 
cepted in  the  name  of  the  partnership.  I  have  no  difficulty  in  ordering 
them  to  be  admitted  to  prove;  but  not  to  receive  a  dividend."  So  at  page 
241,  he  said:  '*  Wherever  my  order  will  procure  an  account  of  the  joint 
estate,  there  can  bo  no  harm;  for  then  I  should  give  the  usual  directions  to 
apply  the  funds  respectively,  the  joint  estate  to  the  joint  debts,  the  separate 
to  the  separate  debts;  the  surplus  of  each  to  come  in  reciprocally  to  the  cred- 
itors remaining  upon  the  other.**  And  the  rule  as  thus  re-established  by 
Lord  Loughborough,  has  ever  since  been  the  law  of  England :  Ex  parte  A  heU^ 
4  Ves.  837;  Ex  parte  Clay,  6  Id.  813;  Ex  parte  Chandler,  9  Id.  35;  Ex  parte 
Hall,  Id.  349;  Ex  2^rteJlcock,  11  Id.  603;  Ex  parte  TaUt,  16  Id.  193;  Ex 
parte  Detastet,  17  Id.  247;  Lodge  v.  Prickard,  1  De  G.  J.  &  Sm.  610;  Gray 
V.  ChisweU,  9  Ves.  118;  AddUv.  Knight,  2  Mer.  117;  Cro/t  v.  Pi//:e,  3  P. 
Wm.  180;  E^ parte  Kensitigton,  14  Ves.  447;  Ridgway  v.  Clare,  19  Beav.  Ill; 
lindley  on  Partnership,  voL  2,  pp.  1095,  109C;  Whittingstall  v.  Graver,  10 
W.  E.  53;  Story  on  Partnership,  sec.  377.  There  seems  to  be  one  exception 
in  England  to  the  rule  referred  to,  and  that  is,  where  one  of  the  partners  ts 
deceased,  and  there  is  no  joint  estate  whatever,  and  no  solvent  partner,  joint 
creditors  are  admitted  to  share  in  the  separate  estate  of  the  deceased,  and  to 
t9si\L  pari  passu  with  the  separate  creditors  therein:  Cowell  v.  SUceSf  2  Iluss. 
191;  Lodge  v.  Prickard^  1  De  G.  J.  &  Sm.  610;  Lindley  on  Partnership,  vol. 
2,  p.  1096. 

Idem — Rule  in  the  United  States. — In  the  United  States  a  remarkable 
difference  of  opinion  exists  upon  the  question  now  bein^  considered.  A 
large  number  of  decisions  emanating  from  some  of  the  most  able  and  respect- 
able courts  in  the  union  are  found  adopting  and  following  the  prevailing 
English  rule  as  recognized  by  Lord  Hardwicke  and  Lord  Loughborough.  On 
the  other  hand,  decisions  of  courts  equally  as  able,  and  whose  opinions  are 
entitled  to  the  most  respectful  consideration,  are  found  denying  that  rule, 
adopting  that  laid  down  by  Lord  Thurlow,  and  allowing  joint  creditors  to 
share  the  same  as  separate  creditors  in  the  separate  estate  of  members  of  a 
co-partnership.  The  following  will  be  found  as  some  of  the  authorities  ap- 
proving the  prevailing  English  rule,  and  deciding  that  in  equity  joint  cred- 
itors of  a  partnership  are  not  entitled  to  resort  to  the  separate  estate  of  the 
partners,  until  the  separate  creditors  have  been  first  paid  therefrom :  Morris 
sanv.  Kuntz,  15  BL  193;  MolineMannTg  Co,  v.  Webster,  26  Id.  233;  Adama 
▼.  Sturges,  55  Id.  468;  Munill  v.  NeiU,  8  How.  (U.  S.)  414;  Hail  v.  Hall,  2 
McCord's  Ch.  269;  Glenn  v.  GiU,  2  Md.  1;  Bidgely  v.  Carey,  4  H.  &  McH., 
167;  Egberts  v.  Wood,  3  Paige,  518;  Payne  v.  Matthews,  6  Id.  19;  liohb  v. 
Stevens,  1  Clarke,  192;  Black^s  Appeal,  8  Wright,  603;  McCormick's  Appeal, 
65  Pa.  St.  252;  Ladd  v.  Griswold,  4  Gilm.  25;  Rodgers  v.  Meranda,  j  Ohio 
St  179:  SmUh  v,  Afalhry,  24  Ala.  628;  Bridge  v,  McCuUough,  27  Id.  661; 
Murray  v.  Murray,  5  Johns.  Ch.  60;  Meech  ▼.  Alien,  17  N.  Y.  300;  Arnold 
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y,  Harner,  1  Freem.  Ch.  509;  Weyer  v.  Tliomhurgh,  15  Ind.  124;  Dtan  v. 
Phillip9y  17  Id.  406;  Odkey  v.  Casty,  1  Freeman,  636;  Irby  v.  Graham,  4fi 
Miss.  425;  Story's  Equity  Jurisprudence,  voL  1,  sec.  675.  The  gbneral  doc- 
trine prevalent  in  courts  of  equity,  that  where  a  creditor  has  two  funds  to 
which  he  may  resort  for  payment,  he  must  exhaust  the  one  in  which  he 
has  an  exclusive  interest,  before  he  resorts  to  the  fund  to  which  another 
creditor  can  only  resort^  taken  in  connection  with  the  fact  that  partnerehip 
debts  are  generally  contracted  exclusively  on  the  credit  of  the  partnership 
assets,  and  we  have  the  reasons  upon  which  the  decisions  just  cited  are 
based.  It  is  argued  that  to  allow  a  creditor  to  apply  a  fund  to  the  satisfac- 
tion of  his  debt,  upon  which  another  has  a  claim  with  him,  and  not  to  com- 
pel him  to  resort  to  the  fund  upon  which  he  alone  has  a  claim,  is  inequitable 
and  ought  not  to  be  sanctioned  by  a  court  of  equity. 

In  Arnold  v.  Hamer,  1  Freem.  Ch.  509,  the  reasons  for  adopting  and  fol- 
lowing the  rule  as  established  in  England,  were  thus  stated,  the  chancellor 
speaking  for  the  court:  "I  consider  the  law  well  settled  upon  principles  of 
equal  justice  and  solid  reason,  that  upon  the  death  of  one  of  several  partners, 
a  joint  creditor  has  no  claim  for  the  payment  of  his  debt  out  of  the  separate 
estate  of  the  deceased  partner,  until  the  claims  of  the  separate  creditors  have 
been  first  satisfied.  It  is  true  that  joint  creditors  may  come  into  equity  to 
enforce  their  claims  against  the  estate  of  a  deceased  person,  and  equity  will 
then  consider  the  claim,  as  it  is  considered  at  law,  both  joint  and  several; 
but  this  can  only  be  done  where  the  claims  of  the  joint  creditors  do  not  come 
in  conflict  with  those  of  the  separate  creditors.  In  such  case,  the  priority  of 
separate  creditors  is  always  preserved.  Upon  the  death  of  one  partner,  the 
claim  of  joint  creditors  survives  against  the  surviving  partner,  and  is  extin- 
guished at  law  against  the  estate  of  the  deceased  partner,  to  which  they  can 
only  resort  through  the  aid  of  a  court  of  equity,  where  the  advantage  thus 
thrown  by  accident  upon  the  separate  creditors  will  be  preserved.  And  in 
such  case  it  makes  no  difference  that  the  surviving  partner  is  insolvent,  if  the 
assets  to  be  administered  are  purely  legal;  the  separate  creditors  having  ac- 
quired a  priority  at  law,  and  having  equal  equity,  that  priority  will  be  pre- 
served. For  where  the  equities  are  equal,  the  legal  right  must  prevail  A 
different  rule  obtains  where  the  assets  are  purely  equitable,  and  where, 
therefore,  both  joint  and  separate  creditors  would  have  to  seek  the  aid  of 
a  court  of  equity.  In  such  case,  neither  party  having  a  legal  preference,  and 
the  surviving  party  being  insolvent,  the  claimants  would  be  decreed  to  take 
pari  passu.  It  may,  I  think,  be  hence  laid  down,  that  in  administering  upon 
the  legal  assets  of  an  insolvent  partner,  his  property  should  be  applied  to  the 
payment  of  his  private  debts,  and  partnership  claims  should  not  be  reported 
for  a  pro  rata  dividend." 

On  the  other  hand,  the  decisions  in  many  of  the  states  of  the  union  deter- 
mine that  joint  creditors  have  as  much  right  to  the  separate  assets,  both  at 
.law  and  in  equity,  as  the  separate  creditors,  unless  special  circumstances  in- 
tervene which  require  their  exclusion,  and  they  are  consequently  admitted 
on  an  equal  footing,  whenever  they  are  not  shut  out  by  the  death  of  one 
partner,  during  the  life  of  another,  and  thereby  restricted  to  the  legal  liability 
of  the  survivor:  Baker  v.  Wimpee,  19  Ga.  87;  Bardtoell  v.  Perry,  19  Vt.  292; 
Grant  v.  Camp,  21  Conn,  41;  Th^  Bank  qf  Kentucky  v.  7?ttcr,  2  Duval,  169; 
WldUhead  v,  Chadicell,  Id.  432;  Neuman  v.  Batjley,  16  Pick.  570;  Allen  v. 
WelU,  22  Id.  450;  W/ute  v.  Dougherty,  1  Martin  &  Yerger,  309  [17  Am, 
Dec.];  Ilassell  v.  Origin,  2  Jones,  117.   ' 

In  some  of  the  states  where  the  English  rule  prevails,  it  has  nevertheless 
been  held,  that  where  there  is  no  joint  estate,  and  no  living  solvent  partner. 
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the  joint  creditors  may  prove  against  the  separate  estate  of  a  deceased  or 
bankrapt  partner:  Sperrt/'if  EHcUe,  1  Ashmead,  347;  Wilder  v.  Keder,  3  Paige, 
1G7;  Emanuel  v.  Bffrd,  19  Ala.  596;  Rodgera  v.  Meranda,  7  Ohio  St.  179; 
CUgham  v.  The  Banky  9  Ga.  319.  This  doctrine  was  rejected  in  the  princi- 
pal case,  and  has  also  been  rejected  in  some  of  the  other  states:  AfurriU  v. 
A'eitf,  8  How.  (U.  S.)  414;   Weper  v.  T/wrnburgh,  15  Ind.  124. 

£zxcuTioN  Sales  of  Iisdividual  Property  vor  a  Partnership  Debt. — 
Questions  regarding  the  application  of  the  property  of  partners  to  the  dis- 
charge of  indiyidoal  or  of  partnership  obligations  have  nsiially  arisen  in  eqaity 
or  in  proceedings  in  bankraptcy  and  elsewhere,  in  which  the  rules  of  equity 
juzispradenoe  could  be  readily  applied  and  enforced.  But  in  many  instances 
theee  questions  have  arisen  and  may  yet  arise  at  law.  Two  writs  of  execution 
or  of  attachment  may  be  levied,  one  based  upon  an  obligation  against  a  co- 
partnership, and  the  other  resulting  from  a  demand  against  one  only  of  the 
miembers  of  the  same  copartnership.  In  this  case  is  the  priority  of  the  writs 
to  be  determined,  as  in  other  cases,  by  the  priority  of  the  respective  levies; 
or  will  a  writ  against  the  copartners  have  as  to  their  joint  property  preced- 
ence over  a  writ  of  prior  date,  and  levy  directed  against  the  property  of  one 
member  only;  or,  on  the  other  hand,  will  a  writ  against  the  copartners  be 
postponed,  so  far  as  regards  the  separate  property  of  one  partner,  to  a  subse- 
quent writ  and  levy  against  him  alone?  In  many  states,  it  is  established  that 
at  law  a  sale  of  partnership  property,  under  an  execution  against  the  firm, 
will  transfer  the  legal  title  as  against  previously-levied  writs  issued  upon  judg* 
ments  against  the  individual  partners  for  their  separate  debts:  Conroy  v. 
Wooda^  13  CaL  626;  WaU  v,  Jo/iMon,  4  Jones,  190.  But  we  apprehend  that 
a  levy  and  sale  under  a  writ  against  the  members  of  a  copartnership,  of  the 
separate  property  of  either  member,  will  pass  a  title  paramount  in  law  to  any 
which  can  be  acquired  under  a  subsequent  levy  upon  the  same  property  under 
a  writ  to  enforce  .the  separate  and  individual  debt  of  the  partner  to  whom  the 
property  belonged  as  his  separate  estate;  and  further,  that  when  a  partnership 
creditor  has,  by  proceedings  at  law,  acquired  a  judgment  execution  or  other 
lien  npon  the  separate  property  of  one  of  the  partners,  or  has  taken  any  pro- 
ceedings whereby,  at  law,  he  has  secured  the  right  to  appropriate  such  sepa* 
rate  estate  to  the  satisfaction  of  an  obligation  incurred  by  the  partnership, 
equity  will  not,  at  the  instance  of  any  creditor  of  such  individual  partner, 
wrest  such  right  from  the  partnership  creditor,  nor  compel  him  to  postpone 
his  proceedings  until  the  individual  creditors  of  the  partner  whose  separate 
estate  has  been  levied  upon,  have  first  received  satisfaction  therefrom:  Allen 
T.  n  elU,  22  Pick.  450;  Clegluym  v.  iMurance  Bank  qf  Columbtu,  9  Ga.  319; 
Baier  v.  Wimpee,  19  Id.  87;  WiaJiam  v.  Lipeneot,  I  Stock,  353;  Bawker  v. 
Smitk,  48  K.  H.  Ill;  2  Am.  Bep.  189;  Slraua  v.  Kerngood,  21  Gratt.  584; 
My  ▼.  Orakam,  46  Miss.  425;  Afeech  v.  Allen,  17  K  Y.  300. 
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[1  Hakob  &  Onx,  17S.] 

Desi>— ]£¥IDX!ICB  IS  iNADiosaiBLE  TO  SHOW  that  the  consideration  expressed 
in  a  deed  was  not  the  true  consideration,  because  the  same  contradicts 
the  deed.  Additional  consideration  may  be  proved,  however,  which  is 
not  repugnant  to  the  one  recited  in  the  deed. 
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DsED,  When  Impeached  for  Fraud. — The  party  to  whom  the  fraud  is  im- 
puted will  not  be  allowed  to  prove  any  other  consideration  in  support  of 
the  deed  than  the  one  recited. 

Deliyeky  is  Generally  Essentlal  to  the  Validity  of  a  deed,  but  in  Mary- 
land, the  same  is  not  necessary,  because  by  legislative  enactment  a  deed 
is  declared  to  be  efficient  and  operative  from  its  date. 

Appeal  from  the  court  of  chancery.  The  facts  appear  from 
the  opinion. 

Jl  Glenn  cmd  Taney ^  for  appellant. 

R.  Johnson^  contra. 

By  Court,  Stephen,  J.  In  deciding  the  question  which  arises 
in  this  case,  no  little  difficulty  has  been  felt  from  the  contrari- 
ety of  opinions  which  have  been  expressed  by  judges  of  the 
greatest  eminence  and  distinction,  in  cases  very  analogous,  if 
not  exactly  similar  to  the  present;  and  the  importance  of  the 
principle  now  to  be  established  as  a  rule  of  evidence,  merits  the 
most  full  and  deliberate  consideration.  The  question  then  pre- 
sented to  the  court  for  their  adjudication  is  simply  this:  Can 
marriage  be  given  in  evidence  as  the  consideration  of  a  deed  of 
bargain  and  sale,  which  is  expressed  to  be  made  for  a  money 
consideration  only?  The  facts  of  the  case  are  as  follows:  Enoch 
Betts,  being  considerably  indebted  to  the  Union  Bank  of  Mary- 
land, and  being  about  to  be  married  to  Elizabeth  Ball,  on  the 
seventeenth  of  March,  1819,  executed  a  deed  by  which  he  con- 
veyed to  her,  and  her  heirs,  a  lot  or  parcel  of  ground  in  the  city 
of  Baltimore,  for  the  consideration,  mentioned  in  said  deed,  of 
four  thousand  dollars.  On  the  twenty-fourth  day  of  the  same 
month,  and  the  same  year,  for  the  purpose  of  securing  the  pay- 
ment of  one  thousand  seven  hundred  dollars  due  to  the  Union 
Bauk  of  Maryland,  he  executed  to  the  said  bank  a  deed  of  the 
same  lot  or  parcel  of  ground,  in  trust,  to  sell  the  same  for 
the  payment  of  said  debt,  upon  the  terms  and  conditions 
therein  specified.  On  the  twenty-fifth  of  September,  1820,  the 
president  and  directors  of  the  Union  Bank  of  Maryland  filed 
their  bill  in  the  court  of  chancery,  for  the  purpose  of  vacating 
and  annulling  the  above-mentioned  deed  to  Elizabeth  Ball, 
upon  the  ground  that  they  had  no  knowledge  of  its  existence 
at  the  time  the  aforesaid  deed  was  made  to  them.  It  is  admit- 
ted that  the  consideration  of  four  thousand  dollars,  specified  in 
said  deed,  never  was  paid;  but  it  is  contended  that  the  deed  of 
conveyance  may  be  supported  by  proving  that  the  considera- 
tion in  truth  was  marriage,  and  that  such  proof  is  legally  ad- 
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missible.    It  is  not  deemed  necessary  to  enter  into  a  more  full 
detail  of  the  facts  and  circumstances  belonging  to  this  case;  be- 
canse  if  the  proof  that  marriage  was  the  real  consideration  is 
excluded  bj  the  rules  of  evidence  upon  the  subject,  the  chan- 
cellor's decree,  ordering  a  sale  of  the  property  for  the  benefit 
of  the  bank,  under  the  deed  of  the  twenty-fourth  of  March, 
1819,  and  annulling  that  of  the  seventeenth  of  March,  of  the 
same  year,  to  Elizabeth  Ball,  now  Elizabeth  Betts,  ought  to  be 
affirmed.     As  has  already  been  remarked,  the  authorities  upon 
this  part  of  the  law  of  evidence  are  contrariant,  and  can  not  be 
reconciled.     There  is,  however,  one  great  and  leading  principle 
in  the  law  of  evidence  relative  to  this  subject,  in  the  afiSrmance 
of  which  they  all  concur.^  It  is  this,  that  no  evidence  is  admis- 
sible which  contradicts  the  deed.    In  Maigley  v.  Hauer,  7  Johns. 
341,  where  it  was  attempted  to  prove  by  parol  evidence  an  ad- 
ditional consideration  to  the  one  expressed  in  the  deed,  the  court 
say:  '*  It  is  a  settled  rule  that  where  the  consideration  is  ex- 
pressly stated  in  a  deed,  and  it  is  not  said  also,  and  for  other  con- 
siderations, you  can  not  enter  into  proof  of  any  other,  for  that 
would  be  contrary  to  the  deed.     This  was  so  decided  by  this 
oourt  in  Schemerhom  v.  Vanderheyden,  1  Johns.  139  [3  Am.  Dec. 
304],  and  again,  in  Howes  v.  Barker,  3  Id.  506  [3  Am.  Dec.  526]. 
The  same  rule  prevails  in  equity,  according  to  the  cases  of 
Clarkson  v.  Manway,  2  P.  Wms.  203,  and  of  Peacock  v.  Monky  1 
Yes.  127;  and  the  remedy  for  the  party,  if  the  deed  be  contrary 
to  the  truth  of  the  case,  is  by  seeking  relief  in  equity  against 
the  deed,  on  the  ground  of  fraud  or  mistake,  as  was  intimated 
in  the  case  of  Howes  v.  Barker ,  and  as  was  udopted  in  the  case 
of  Filmer  v.  Ooit,  7  Bro.  Pari.  Cas.  70."    In  the  case  of  Peor 
cock  V.  Monky  1  Yes.  127,  a  bill  was  filed  claiming  the  benefit  of 
a  trust  under  a  deed,  and  the  point  was  whether  the  plaintifi 
could  prove  a  valuable  consideration,  as  no  consideration  was 
expressed  in  the  deed.     Lord  Hardwicke  held  that  the  proof 
ought  to  be  read.     ''It  differed,"  he  said,  ''from  the  common 
case  upon  which  the  objection  is  founded;  for  to  be  sure,  where 
any  consideration  is  mentioned,  as  of  love  and  affection  only, 
if  it  is  not  also  said  for  other  considerations,  you  can  not  en- 
ter into  proof  of  any  other;  the  reason  is  because  it  would  be 
contrary  to  the  deed,  for  when  the  deed  says  it  is  in  considera- 
tion of  such  a  particular  thing,  that  imports  the  whole  consider- 
ation, and  is  negative  to  any  other.     But  this  is  a  middle  case, 
there  being  no  consideration  at  all  in  the  deed." 
Thus  it  appears  that  the  supreme  court  of  New  York  have 
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adopted  the  principle  eBtablisbed  by  Lord  Hardwicke,  and  ex- 
cluded the  proof  of  anj  other  consideration  vfaere  one  is  ex* 
pressed  in  the  deed^  and  it  is  not  said  for  other  considerations, 
on  the  ground  that  the  admission  of  such  proof  would  be  con- 
trary to  the  deed.  This  doctrine  is  certainly  not  reconcilable 
to  the  decision  made  in  ViUers  t.  Beamonly  2  Dyer,  146.  In 
that  case  the  consideration  in  a  deed  of  bargain  and  sale  of 
lands  was  stated  to  be  a  sum  of  money,  but  it  was  averred,  and 
found  by  the  jury,  that  the  indenture  was  made  ''as  well  in 
consideration  of  marriage  (to  make  it  a  jointure  and  bar  dower) 
as  of  the  said  sum  of  money;"  and  it  was  adjudged  that  although 
there  was  a  particular  consideration  mentioned  in  the  deed,  yet 
an  averment  might  be  made  of  another  consideration,  which 
stood  with  the  indenture,  and  which  was  not  contrary  to  it. 
Which  decision  has  since  been  sanctioned  by  Lord  Coke.  Thus 
it  appears  that  both  these  conflicting  decisions  concur  in  the 
principle  as  indisputable  law,  that  no  averment  of  any  consid- 
eration out  of  the  deed  can  be  made  when  it  would  tend  to  con- 
tradict the  deed:  1  Phil.  Ev.  425,  426. 

It  is  not  intended  by  this  adjudication  to  recognise  and 
adopt  the  rule  of  evidence  as  laid  down  by  either  of  those  high 
authorities,  but  simply  to  decide  the  question  involved  in  this 
case  upon  the  peculiar  facts  and  circumstances  which  belong 
to  it.  It  is  admitted  that  the  consideration  mentioned  in  the 
deed  now  before  the  court  was  merely  nominal,  and  never  was 
in  fact  paid.  Can  the  party,  then,  claiming. under  it,  be  per- 
mitted to  prove  that  the  consideration  expressed  in  the  deed 
was  not  the  true  consideration,  but  that  the  consideration  was 
marriage  ?  Upon  a  careful  examination  of  the  authorities  re- 
lative to  this  subject,  it  appears  that  the  greatest  extent  to 
which  they  have  gone  has  been  to  aUow  an  additional  consid- 
eration to  be  proved,  which  is  not  repugnant  to  the  one  men- 
tioned in  the  deed.  But  where  a  deed  is  impeached  for  fraud, 
the  party  to  whom  the  fraud  is  imputed  will  not  be  permitted 
to  prove  any  other  consideration  in  support  of  the  instrument: 
1  Phil.  Ev.  426.  The  case  of  Clarkson  v.  Hanway,  2  P.  Wms. 
203,  is  to  the  same  effect.  In  that  case  the  master  of  the  roUa 
says:  **  Judging  upon  the  face  of  a  deed  is  judging  upon  evi- 
dence that  can  not  err,  whereas  the  testimony  of  witnesses  may 
be  false."  It  is  the  consideration  expressed  in  the  deed  im- 
peached as  fraudulent,  which  excludes  the  proof  of  any  other 
consideration  in  support  of  it,  and  not  the  circumstance  that 
the  party  charged  with  the  fraud  has  relied  upon  such  consid- 
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eratioB  in  Lis  answer,  although  such  reliance  might  render  the 
proof  still  more  objectionable,  because  he  had  thereby  put  his 
defense  upon  the  same  ground.  But  in  this  case  the  proof  that 
marriage  was  the  real  consideration,  and  not  money,  as  men- 
tioned in  the  deed,  was  inadmissible,  as  being  contradictory  to 
the  language  of  the  instrument,  and  not  an  averment  of  another 
consideration,  not  inconsistent  with,  but  additional  to  the 
one  expressed.  In  1  Phil.  Ev.  426,  it  is  said  that  the 
role  which  the  authorities  appear  to  have  established  is 
'*  that  although  a  consideration  is  expressed,  some  other  addi- 
tional consideration  may  be  shown,  not  inconsistent  with  the 
former."  The  consideration,  then,  which  was  offered  to  be 
proved  in  this  case  (though  a  valuable  one),  not  being  in  addi* 
tion  to  the  one  expressed,  but  as  a  substitute  for  it,  was  repug- 
nant to  the  averment  of  the  deed,  and  upon  the  admitted  prin- 
ciple was  inadmissible  as  being  contrary  to  it. 

To  give  the  rule  a  greater  latitude  would,  it  is  conceived,  be 
repugnant  to  the  general  principles  and  policy  of  the  law  in  re- 
lation to  titles  to  real  property,  the  evidences  and  muniments  of 
which  are  required  to  be  in  writing,  and  enrolled  for  public  in- 
spection and  information  in  cases  of  contracts  made  relative 
thereto. 

The  objection,  that  the  deed  to  Mrs.  Betts  only  took  effect 
from  the  time  of  its  delivery,  cannot  be  sustained.  As  a  gen- 
eral principle  of  the  law,  there  is  no  doubt  that  delivery  is  es- 
sential to  the  legal  existence  and  validity  of  a  deed;  but  our 
legislative  enactment  puts  that  part  of  the  controversy  at  rest, 
by  declaring  the  deed  to  be  efiScient  and  operative  from  the 
time  of  its  date. 

It  has  been  doubted  whether  the  deed  could  be  supported, 
even  if  proof  that  marriage  was  the  consideration  could  be  re- 
ceived. That  ante-nuptial  settlements,  made  in  consideration 
of  marriage,  are  good  even  though  the  party  be  then  indebted: 
See  Beads  v.  Livingston,  3  Johns.  Ch.  494  [8  Am.  Dec.  620], 
and  the  cases  there  cited;  but  as  the  evidence,  that  marriage 
and  not  money  was  the  true  consideration  of  the  deed  in  this 
case,  is  not  admissible,  it  foUows  that  the  decree  of  the  chan- 
cellor must  be  affirmed. 

Decree  affirmed. 

Mabtin,  J.,  dissented. 

Co.  1PKRATI0N  IK  Dexd  NOT  C!oNCLUsrvB.  — It  IB  now  Well  established 
that  the  recital  of  a  consideration  in  a  deed  is  not  conclusive,  and  that  the 
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same  may  be  contradicted  by  parol  evidence:  O'Neale  v.  Lodge,  1  Am.  Dec 
377;  Sckemerhorn  v.  Vanderheyden,  3  Id.  304,  note  306.  See  contra,  Gravem 
V.  Carter^  1 1  Id.  786.  There  ia  one  important  qualification  to  the  rule  stated, 
which  was  recognized  in  the  principal  case  and  is  considered  at  length  in  the 
note  to  Sehemerliom  v.  Vanderheyden,  supra,  and  that  is,  that  parol  evidence 
is  never  admissible  to  show  that  the  deed  was  execnted  withoat  considera- 
tion, and  thereby  defeat  it  as  a  conveyance. 


Jolly's  Administrators  v.  Baltimore  Equita- 
ble Society. 

[1   Habwts  ahd   Onx,  295.] 

In  thk  CoNSTBUcnoN  OF  Policies  of  Fibb  Insubancs,  the  same  strictnesM 
is  not  to  be  observed  as  in  the  construction  of  policies  of  marine  insar- 
ance. 

Policy  of  Insubance  bbivo  Silent  on  the  subject,  the  determination  as  to 
whether  certain  repairs  or  alterations  in  the  property  insured  were  such 
as  the  insured  were  authorized  to  make,  as  being  necessary  for  the  use 
of  the  property,  and  whether  the  same  were  made  in  the  usual  way,  are 
questions  of  fact  for  the  jury. 

Altebations  and  Repaibs  in  Pbopebty,  insured  against  fire,  do  not  per  se 
change  the  risk,  and  whether  the  risk  has  been  increased  thereby  ia  a 
question  of  fact  for  the  jury. 

GoYENAirr.  Appeal  from  the  Baltimore  county  court.  The 
defendants  and  appellees  insured  William  Jolly's  bouse  against 
loss  from  fire,  for  a  period  of  seven  years,  from  December  26, 
1814.  In  February,  1820,  the  plaintiffs,  as  administrators  of 
Jolly's  estate,  made  certain  repairs  in  the  bouse  insured,  and 
during  the  progress  thereof  the  bouse  was  set  on  fire  and  de- 
stroyed. Nothing  was  said  in  the  policy  of  insurance  about  re* 
pairs  or  alterations  being  made  in  tbe  property  insured.  Ver- 
dict and  judgment  for  defendants. 

WUliama^  district  attorney  of  the  U.  S.,  for  appellants. 

Wirtf  aitomey-generdl  of  the  U,  8,^  contra. 

By  Court,  Dobset,  J.  The  Baltimore  Equitable  Society  for 
insuring  houses  from  loss  by  fire,  being  a  priyate  association 
formed  by  owners  of  houses  in  the  city  of  Baltimore,  by  which, 
collectively,  they  agree  to  contribute  to  the  payment  of  all  losses 
by  fire  by  them  individually  sustained,  it  appears  reasonable 
that  their  policies  should  receive  a  fair  and  liberal  construction, 
free  from  all  captious  technical  exceptions. 

The  strictness  and  nicety  which  have  been  wisely  adopted  in 
the  trial  of  questions  arising  on  policies  of  marine  insurance  are 
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not,  to  their  full  extent,  applicable  to  the  policies  of  this  society. 
The  former  are  entered  into  by  the  assurer  almost  exclusively 
on  the  statements  and  information  given  by  the  assured  himself; 
in  the  latter  case,  the  insurers  assume  the  risk  on  the  knowledge 
acquired  by  an  actual  survey  and  examination  made  by  them- 
selves, not  on  representations  coming  from  the  insured.  This 
association,  therefore,  formed  for  their  individual  accommodation 
and  security,  can  not,  upon  any  sound  principles  of  construc- 
tion, be  viewed  as  involving  in  it  a  mutual  relinquishment  of 
the  right  of  exercising  those  ordinary,  necessary  acts  of  owner* 
ship  over  their  houses,  which  have  been  usually  exercised  by  the 
owners  of  such  property.  It  hence  follows  that  the  insured  is 
authorized  to  make  any  necessary  repairs  in  the  mode  commonly 
pursued  on  such  occasions;  but  if,  by  the  gross  negligence  or 
misconduct  of  the  workmen  employed,  a  loss  by  fire  ensue;  or 
if  alterations  be  made  in  the  subject  insured,  materially  enhanc- 
ing the  risk,  and  not  necessary  to  the  enjoyment  of  the  premises 
insured,  or,  according  to  usage  and  custom,  were  not  the  result 
of  the  exercise  of  such  ordinary  acts  of  ownership,  as  in  the 
Tinderstanding  of  the  parties  were  conceded  to  the  insured  at  the 
time  of  insurance,  and  a  loss  by  fire  is  thereby  produced,  then 
are  the  underwriters  released  from  all  liability  to  indemnify  for 
such  loss.  The  policy  of  insurance  here  being  perfectly  silent 
on  the  subject,  and  no  general  principle  or  rule  of  law  having 
been  established  in  cases  like  the  present,  by  which  to  deter- 
mine whether  the  repairs  or  alterations  were  such  as  the  insured 
had  authority  to  make,  as  being  necessary  to  the  user  of  the 
property,  and  whether,  if  authorized,  they  were  made  in  the 
usual  and  customary  way,  the  proper  tribunal  to  decide  those 
questions  is  the  jury,  and  not  the  court. 

It  appears  to  have  been  conceded  in  argument,  that  ordinary, 
necessary  repairs  might  be  made  by  the  insured;  but  not  a 
thorough  repair  like  the  present.  The  proof  of  the  appellants 
is,  "  that  the  repairs  made  on  this  house  were  necessary  for  the 
purpose  of  rendering  it  tenantable,"  and  that  they  were  made 
in  the  usual  way.  The  bill  of  exceptions  shows  that  by  the 
word  *'  repairs,''  both  parties  meant  all  that  was  done  to  the 
house.  The  distinction  attempted  to  be  taken  has  not  been  sup- 
ported by  any  authorities,  and,  in  common  sense  and  justice, 
there  can  be  no  discrimination  between  the  right  to  make  ordi- 
nary repairs,  and  such  a  thorough  repair  as  is  necessary  for  the 
purpose  of  rendering  the  house  tenantable. 

It  has  been  stated  by  the  counsel  of  both  parties,  that  there 
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can  be  found  in  the  books  no  adjudication  on  a  policy  against 
fire  analogous  to  the  present.  It  becomes  this  court,  then, 
maturely  to  deliberate  before  they  sanction  the  doctrine  con- 
tended for  by  the  appellees,  which,  contrary  to  justice  and  the 
understanding  and  intention  of  the  parties  at  the  formation  of 
their  contract,  annihilates  all  claim  to  idemnity  on  the  part  of 
the  insured,  and  yet  leaves  the  insurer  in  the  full  enjoyment  of 
the  premium  for  responsibility.  It,  perhaps,  scarcely  ever  hap- 
pens, that  during  the  period  of  seven  years,  the  usual  term  to 
which  such  policies  are  limited,  some  trifling  alteration  or  addi- 
tion is  not  made  to  the  property  insured,  as  a  new  door  or  win- 
dow opened,  an  additional  closet,  shelf,  or  such  like  fixture 
erected;  any  of  which  acts,  if  the  grounds  assumed  by  theap- 
peUees  are  supported,  change  the  identity  of  the  property,  create 
a  new  risk,  and  absolve  the  underwriters.  Indeed,  if  altera- 
tions and  additions  are  per  se  a  change  of  the  risk,  it  would  fol* 
low  that  the  erection  of  a  parapet  wall  in  a  city,  a  substitution 
of  brick  for  a  wooden  floor,  or  a  marble  for  a  wooden  mantel- 
piece, or  the  introduction  of  a  coal-grate  in  a  chimney  con- 
structed for  wood  as  the  only  fuel,  though  lessening  the  peril, 
would  discharge  the  policy;  as,  according  to  the  principles  of 
maritime  insurance,  every  change  of  the  risk  exonerates  the  under- 
writer, whether  the  danger  be  increased  or  diminished,  or  happen 
the  loss  from  whatsoever  cause  it  may.  To  infer  without  any 
express  provision  or  necessary  implication  arising  out  of  the 
contract  itself,  or  public  policy  demanding  it,  that  the  insured 
surrendered  all  right  to  make  such  commonplace,  trivial,  unim- 
portant additions  to,  and  alterations  of  his  property,  as  its  safety 
or  his  convenience  or  comfort  might  suggest,  is  a  construction 
too  rigorous  to  be  rational;  the  effect  of  which  would  be  to  ren- 
der worse  than  useless  those  most  useful  and  indispensable  in- 
stitutions in  populous  cities,  the  fire  insurance  companies,  and 
give  a  fatal  stab  to  our  enterprising  manufacturers.  Who,  if 
suing  for  a  loss  under  a  policy  covering  the  manufactory  and 
machinery,  would  be  turned  out  of  court  without  remedy  or 
hope,  if,  perchance,  the  insurer  could  prove  that  the  most  im- 
material alteration  or  improvement  were  made  in  his  machinery, 
by  substituting  the  power  of  the  screw  for  that  of  the  lever,  the 
leather  strap  for  the  iron  wheel,  or  the  iron  for  the  wooden 
shaft  ?  But  suppose  all  the  rules  of  marine  insurance  applica* 
ble  to  the  question  at  bar,  can  a  case  be  found  in  which  it  was 
ever  contended  that  to  add  to  the  equipment  of  a  vessel  insured. 
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a  yard  more  of  canvas,  or  an  additional  cleet  or  clew  line,  waa 
to  vacate  the  insurance  ? 

The  numerous  and  warmly  litigated  questions  of  deviation 
and  change  of  risk  which  burden  the  records  of  courts  of 
justice  bear  no  analogy  to  that  now  under  consideration.  There, 
departing  from  the  course  of  the  voyage,  or  performing  it  at 
any  other  time  than  that  required  by  the  policy,  subjects  the 
vessel  to  different  perils  than  those  comtemplated  by  the  con- 
tracting parties;  a  flaw,  a  whirlpool,  a  breaker,  may  be  en- 
countered in  one  course  of  the  voyage,  which  would  be  a  cause  of 
neither  danger  nor  alarm  at  a  mile's  distance.  The  tempests 
or  casualties  attending  the  performance  of  a  voyage  to-day, 
bear  no  similitude  or  proportion  to  those  attendant  on  a  like 
voyage  of  to-morrow.  But  no  such  total  revolution  is  wrought 
in  the  x^erils  to  a  house  insured  against  Are  which  has  under- 
gone alterations  or  repairs;  it  remains  subject  to  the  same 
perils,  although  their  degree  may  be  increased  or  diminished. 
It  becomes  a  question  of  increase,  not  of  change  of  risk,  for 
the  ascertainment  of  which  the  jury,  and  not  the  court,  is  the 
proper  tribunal. 

The  only  authority  which  was  strongly  relied  on  by  the  ap- 
pellees' counsel,  and  which  was  pressed  as  strictly  analogous  to 
the  case  before  the  court,  was  that  of  the  Maryland  Insurance 
Co.  V.  Le  Boy  and  others,  7  Cranch,  26,  which  was  considered 
as  turning,  not  upon  the  common  principle  of  deviation,  but 
upon  the  ground  of  a  forfeiture  of  the  insurance  by  a  change 
of  the  cargo  insured.  The  suit  there  instituted  was  upon  a 
policy  on  the  ship,  and  the  right  to  recover,  therefore,  could 
not  be  affected  by  any  change  in  the  cargo,  unless  the  risk  were 
increased,  or  it  were  a  violation  of  an  express  warranty.  The 
supreme  court,  in  reversing  the  judgment  of  the  circuit  court, 
negative  the  idea  that  their  decision  was  bottomed  on  an  in- 
crease of  risk,  and  furnish  not  the  slightest  pretext  for  placing 
it  on  the  ground  of  an  express  warranty.  It  can  not,  there- 
fore, be  viewed  as  determining  any  other  than  the  familiar 
question  of  deviation;  and  although  the  reasoning  of  the  court 
is  not  marked  with  that  precision  and  perspicuity  which  is 
usually  displayed  by  the  learned  judge,  by  whom  the  opinion 
was  pronounced,  yet  great  reluctance  would  be  felt  in  putting 
a  di  i'jrent  construction  upon  it  after  an  examination  of  the  au- 
thorities on  the  subject,  the  facts  in  the  cause,  and  the  grounds 
upon  which  the  reversal  was  claimed.  The  ship  was  insured 
''  at  and  from  New  York,  to  five  ports  on  the  coast  of  Africa, 
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between  Castle  D'Elmina  and  Gape  Lopez,  including  those 
ports,  with  liberty  of  touching  and  trading  at  all  or  any  of  said 
ports  backwards  and  forwards,  and  at  and  from  her  last  port  on 
the  coast  to  New  York;  with  liberty  of  touching  at  the  Cape 
de  Yerds,  on  her  return  passage,  for  stock,  and  to  take  in 
water."  The  declaration  was  for  a  total  loss  by  the  perils  of 
the  sea;  and  the  bill  of  exceptions,  among  other  facts,  stated, 
**  that  the  ship  in  the  prosecution  of  her  voyage  arrived  at  the 
island  of  Fogo,  one  of  the  Oape  de  Yerd  islands,  on  the 
seventh  of  May,  1805,  where  the  captain  received  on  board 
four  bullocks  and  four  jackasses,  besides  water  and  other  provis- 
ions, and  unstowed  the  dry  goods,  and  broke  open  two  bales  and 
took  out  forty  pieces  of  each  for  trade.  That  the  ship  remained 
there  until  the  twenty-fourth  of  May.  That  the  time  generally 
employed  by  a  vessel  in  taking  in  stock  and  water  at  the  Cape 
de  Yerd  islands,  is  from  two  to  three  days,  unless  the  weather 
should  be  very  unfavorable;  that  the  weather  was  good;  and  that 
the  bullocks  and  jackasses  incumbered  the  deck  much  more  than 
small  stock  would  have  done."  Upon  these  facts  the  court  were 
prayed  to  instinct  the  jury  that  the  taking  the  jackasses  on  board 
the  ship  while  she  lay  at  the  island  of  Fogo,  was  not  within  the 
privilege  allowed  to  the  insured,  to  touch  at  the  Cape  de  Yerd 
islands,  in  the  performance  of  the  voyage  insured,  for  the 
purchase  of  stock,  and  to  take  in  water,  and  therefore  vitiates 
the  policy,  which  direction  the  court  refused  to  give;  but  the 
court  directed  the  jury  that  the  taking  in  the  four  jackasses  at 
the  island  as  aforesaid,  did  not  avoid  the  policy  unless  the  risk 
was  thereby  increased.  To  this  direction  an  exception  was 
taken;  and  Mr.  Pinkney,  in  showing  error,  alleges  "  that  the 
court  refused  to  say  that  the  taking  in  of  the  jackasses  dis- 
charged the  underwriters,  although  it  might  produce  delay.  It 
is  not  stated  that  it  did  not  produce  delay,  and  the  evidence 
shows  that  it  did.  The  principle  of  deviation  is  not  increase 
of  risk,  but  delay.  If,  therefore,  here  was  any  delay,  the 
policy  was  void  from  that  time." 

By  thus  arguing,  that  eminent  lawyer  admits  that  the  policy 
was  not  vacated  by  the  simple  fact  of  taking  the  jackasses  on 
board,  but  by  the  delay  at  the  island  of  Fogo,  for  wluch  delay  no 
other  reason  was  assigned.  Indeed,  when  we  advert  to  the  facts 
in  the  cause,  that  the  ship  remained  fourteen  days  at  Fogo  with- 
out pretext  or  apology  for  so  doing,  it  is  difficult  to  imagine  how 
a  momentary  doubt  could  exist  on  the  question  of  deviation. 
And  it  is  much  more  difficult  to  comprehend  why  an  objection 
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80  obviously  fatal  to  the  claims  of  the  insured  should,  by  the 
prayer  of  the  underwriters,  be  so  loosely  and  indistinctly  pre- 
sented for  decision  to  the  court  below.  That  the  supreme  court, 
by  whom  it  was  decided,  view  this  case  as  turning  principally  on 
the  point  on  which  it  is  here  made  to  depend,  is  manifest  from 
the  review  taken  of  it  by  Chief  Justice  Marshall,  in  Hughes  v. 
Union  Ins.  Co.^  3  Wheat.  166.  He  says:  "The  assured  traded, 
and  the  delay  was  considerable  and  unnecessary;  the  risk,  if 
not  increased,  might  be  and  certainly  was  varied."  But  admit 
that  the  interpretation  which  has  been  given  by  the  appellees' 
counsel  to  the  case  of  T?ie  Maryland  Ins.  Co.  v.  Le  Boy  and  others^ 
be  correct,  and  that  the  court  there  decided  that  the  taking  on 
board  the  jackasses,  whether  it  caused  delay  or  increased  the 
risk  or  not,  discharged  the  underwriters,  this  court  should  not 
follow  a  decision  at  war  with  reason,  justice,  and  public  policy, 
which  is  bottomed  on  a  nisi  prius  determination,  long  since  ac* 
knowledged  by  its  author  to  have  been  overruled,  and  which  is 
inconsistent  with  numerous  decisions  of  tribunals  of  the  highest 
aathority  made  after  argument  and  due  deliberation.  Among 
which  may  be  numbered  the  cases  of  Baine  v.  Bell,  9  East,  195; 
Kane  v.  Columbian  Ins.  Co.,  2  Johns.  264;  Comiack  v.  Gladstone, 
11  East,  347;  Laroche  v.  Oswin,  12  Id.  131;  Kingston  v.  Oirard, 
4  Dallas,  274;  and  Hughes  v.  Union  Ins.  Co.,  3  Wheat.  159. 

The  case  of  Stetson  v.  The  Massachusetts  Fire  Ins.  Co.,  4  Mass. 
330  [3  Am.  Dec.  217]  (not  cited  in  the  argument),  though  not 
containing  the  same  facts,  yet  presented  for  decision  a  question^ 
which  in  principle  can  not  be  distinguished  from  that  now  be- 
fore the  court.     In  his  proposals  for  insurance  Stetson  repre- 
sents his  house  (on  which  insurance  was  required)  as  connected 
with  other  buildings  on  one  side  only,  and  such  at  the  time  was 
the  fact.     Under  the  authority  derived  from  the  insured  a  frame 
building  was  subsequently  erected  and  joined  to  the  house  in- 
sured, so  that  it  became  connected,  in  relation  to  other  build- 
ings,  on  two  of  its  sides.     It  was  afterwards  consumed  by  fire, 
together  with  the  building  annexed  to  it.     By  one  of  the  articles 
of  the  company  (to  the  operation  of  which  all  persons  contract- 
ing with  them  are  subjected),  it  is  provided  that  the  insurer  may 
declare  the  policy  null  and  void  in  all  cases  where  the  insured 
shall  have  repaired  or  enlarged  a  building,  and  thereby  rendered 
the  risk  greater.     The  question  submitted  was  in  effect,  whether 
the  court  could  ex  natura  rei  pronounce  the  erection  of  the  frame 
building  an  increase  of  risk,  or  whether  that  fact  were  a  matter 
to  be  found  by  a  jury.     The  learned  judge,  by  whom  the  opin- 
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ion  of  the  court  was  pronounced,  states,  "  that  the  question 
maj  be  examined  upon  general  principles,  and  upon  the  terms 
of  the  contract."  In  considering  it  on  general  principles,  he 
states  that  ''  if  every  the  least  alteration  or  enlargement  of  a 
building  insured  against  fire  is  necessarily  and  of  course  ma- 
terial to  the  risk,  and  whenever  it  is  made  by  the  act  or  consent 
of  the  insured,  is  to  vacate  the  policy,  unless  it  should  be  re- 
newed by  the  insurer,  so  close  a  restraint  upon  the  party  would 
place  contracts  of  this  kind  in  a  state  of  complete  uncertainty, 
and  would  render  them  so  inconvenient  as  wholly  to  prevent 
them."  That  "  the  true  reason  why  in  a  case  of  marine  insur- 
ance, a  deviation  discharges  the  insurer,  is  not  the  increase  of 
the  risk,  but  that  the  party  contracting  has  voluntarily  substi- 
tuted another  voyage  for  that  which  was  insured.  This  change 
of  the  voyage  determines  the  contract  from  the  time  it  happens. 
The  same  strictness  is  not  requisite  in  an  insurance  against  fire, 
where  the  building,  although  enlarged  or  repaired,  remains  the 
same,  and  it  is  only  necessary  to  guard  the  insurer  from  an  in- 
crease of  risk,  by  an  alteration  of  the  building  insured. "  He 
further  states,  that  it  is  obvious  that  **  an  alteration  may  di- 
minish and  not  increase  the  risk,  and  if  this  may  be  reasonably 
supposed  in  any  case,  then,  whether  the  enlargement  of  a  build- 
ing insured  has  increased  the  risk  of  the  insurer,  ia  a  question 
of  fact  to  be  determined  by  the  jury.'* 

It  should  not  be  forgotten  that  there  is  no  express  stipulation 
restricting  the  insured  as  to  the  acts  of  ownership  he  may  exer- 
cise over  his  property,  or  the  repairs  or  alterations  he  may  cause 
it  to  undergo.  All  restraints  of  this  character,  therefore,  arise 
from  necessary  implication  founded  on  the  presumed  intentions 
and  understanding  of  the  parties,  and  are  such  as  are  called  for 
by  the  dictates  of  reason,  justice,  or  public  policy. 

Apply  this  doctrine  to  the  case  at  bar,  as  exhibited  in  the  ap- 
pellants' proof,  the  truth  of  which  must  be  conceded  in  granting 
the  prayer  of  the  appellees.  All  the  work  was  done  in  the  usual 
manner,  and  was  necessary  to  render  the  house  tenantable. 
The  insurer,  before  he  assumed  the  risk,  viewed  the  property, 
examined  its  condition,  considered  all  the  casualties  and  inci- 
dents to  which  it  might  be  liable,  and,  until  the  contrary  ia 
proved,  is  presumed  to  be  as  cognizant  of  these  matters  as  the 
insured  himself.  Did  he  not  know  that  the  insured  intended  to 
derive  benefit  from  the  use  and  occupation  of  his  house;  that  he 
contemplated  keeping  it  in  a  tenantable  condition  ?  If  so,  does 
not  reason,  justice,  and  the  understanding  of  the  parties  revolt 
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at  the  idea  of  an  implication  which  should  wrest  from  the  in- 
Bared  the  enjoyment  of  those  important,  inyaluable  rights,  for 
the  Becnritj  of  which,  or  an  equivalent  therefor,  the  very  con- 
tract of  insurance  itself  was  effected  ?  Nay,  does  not  common 
sense,  public  policy,  and  fair  dealing  between  man  and  man,  de- 
mand that  you  should  consider  it  as  having  been  the  intention 
of  the  parties,  and  as  of  the  very  essence  of  the  contract,  that 
the  insured  should  exercise  such  acts  of  ownership  over  his  prop- 
erty as  were  necessary  to  keep  it  in  tenantable  condition  ? 

This  being  a  case  in  which  the  intervention  of  a  jury  was  in- 
dispensably necessary  to  adjust  the  rights  of  the  contending  par- 
ties, the  county  court  erred  in  granting  the  prayer  of  the  appel- 
lees, that  the  appellants  were  not  entitled  to  recover;  for  which 
their  judgment  should  be  reversed. 

Judgment  reversed  and  procedendo  awarded. 


The  qQ«stioii  diBcossed  and  detennined  in  the  principal  case,  that  where 
the  policy  was  silent  such  repairs  as  were  necessary  to  the  property  mi^t  be 
made  by  the  insured,  and  that  if  the  risk  was  not  thereby  increased  the  pol- 
icy was  not  avoided,  was  detennined  in  the  same  way  in  the  case  of  Stetson  v. 
Mom,  Ineuranee  Co.,  3  Am.  Dec.  217;  and  the  latter  case  has  been  frequently 
feoogniaed  as  aathority:  See  note  thereto,  p.  2222. 


].iAMMOTT  t;.  Gist. 

19  Hassib  k  aiLL,438.] 

Labiklobd  ahd  Tenant. — ^A  parol  agreement  between  a  landlord  and  tenant^ 
that  the  latter  should  surrender  the  residue  of  his  term  in  the  premises 
leased  to  a  purchaser,  in  consideration  of  which,  the  landlord  agreed  to 
give  up  the  rent  in  arrear,  is  within  the  statute  of  frauds,  and  void. 

Bbflkvin.  Appeal  from  the  Baltimore  county  court.  The 
appellee.  Gist,  who  was  the  plaintiff  below,  leased  of  one 
Shade,  certain  premises  for  one  year,  for  a  rental  of  fifty  dol- 
lars, due  on  March  1,  1823.  The  defendant,  as  bailiff  of  Shade, 
levied  distress,  September  29,  1823,  for  said  rent,  on  the  per- 
flonal  property  replevied  in  this  action.  Plaintiff  offered  to 
prove  that  in  September,  1823,  Shade  agreed  to  sell  and  de- 
liver the  possession  of  the  premises  leased  to  him,  to  one  Hughes, 
and  that  Shade,  in  consideration  that  plaintiff  would  deliver 
possession  to  Hughes  in  October,  agreed  to  give  up  the  rent  in 
arrear.  That  he  did  deliver  possession  to  Hughes  in  October. 
The  evidence  was  admitted,  and  defendant  excepted.     The 
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property  replevied  was  seized  for  the  rent  agreed  to  be  released. 
Judgment  for  plaintiff. 

Kennedy  and  Meredith^  for  appellant. 

No  counsel  contra. 

By  Court,  Mabhk,  J.  We  think  Baltimore  county  court 
erred  in  receiving  parol  evidence  for  the  purpose  it  was  offered, 
as  stated  in  the  first  bill  of  exceptions.  Gist  held  the  property 
leased,  under  Shade,  and  that  tenancy  could  not  be  determined 
by  a  parol  license  to  quit  the  premises.  The  agreement  was, 
that  the  lease  should  be  surrendered  and  the  rent  discharged, 
and  is  embraced  within  the  statute  of  frauds,  which  provides 
that  no  lease  or  term  of  years,  or  any  uncertain  interest,  of  or 
in  any  messuages,  lauds,  tenemeuts,  or  hereditaments,  shall  be 
surrendered  unless  by  deed  or  note  in  writing,  or  by  act  or  op- 
eration of  law.  The  release  of  the  rent,  and  the  surrender  of 
the  property,  form  one  agreement — they  cannot  be  separated; 
and  to  make  the  agreement  available,  it  ought  to  have  been  in 
writing:  Botlinfj  v.  Martin,  1  Gampb.  817;  MoUet  v.  Brayne,  2 
Campb.  103;  Thomson  v.  Wilson,  3  Serg.  &  Low.  391.* 

In  the  second  bill  of  exceptions  there  was  a  prayer  by  the 
avowant,  that  the  court  would  instruct  the  jury  he  was  entitled 
to  recover.  If  the  parol  evidence  received  by  the  court,  as 
stated  in  the  first  bill  of  exceptions,  had  been  legal,  this  prayer 
might  have  been  important,  and  then  it  would  have  been  proper 
to  consider  the  objections  relied  on  in  the  argument,  one  of 
which  was  a  variance  between  the  agreement  offered  in  evidence 
and  that  set  out  in  the  pleadings.  But  as  this  court  has  de* 
cided  the  parol  evidence  of  the  agreement,  stated  in  the  first  bill 
of  exceptions,  ought  not  to  have  been  received  by  the  court,  thai 
evidence  must  be  rejected;  and  being  rejected,  the  cause  stood 
only  on  the  pleadings  and  the  evidence  offered  by  the  avowant 
The  pleadings  do  not  controvert  that  Lammott  was  the  bailiff 
of  Shade,  and  it  was  proved  by  testimony  the  rent  was  due. 

We  dissent  from  the  opinions  expressed  by  Baltimore  county 
court,  as  stated  in  both  bills  of  exceptions. 

Judgment  reversed,  a,ud  procedendo  awarded. 

dee  note  to  McCampbell  v.  McCampbell,  15  Am.  Dec  62,  as  to  how  far  the 
■tatute  of  frauds  may  be  relied  upon  as  a  defense. 

1.  S.  0.  9  Stark.  279. 
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Causten  v.  Bubke. 

[2  Habkw  astd  Gill,  2d5.] 
Om  Pabtnkr  can  not  Maintain  an  action  against  his  co-partner  for  per- 
sonal services  rendered  for  the  co-partnership. 

Assumpsit.  Appeal  from  the  Baltimore  coanty  court.  Issue 
joined  on  the  plea  of  non-assumpsit.  Verdict  and  judgment 
for  defendant.     The  other  facts  appear  from  the  opiuion. 

Mayer ^  for  appellant,  cited  Bradford  v.  Kimberly,  3  Johns. 
Ch.  433. 

Meredith,  contra.  Claims  arising  out  of  a  co-partnership,  as 
between  the  partners  themselves,  during  its  continuance,  are 
cognizable  alone  in  a  court  of  equity.  It  may,  therefore,  be 
considered  as  an  established  rule,  that  until  dissolution  and  au 
account  liquidated  by  the  partners,  indebitatus  assumpsit  will 
not  lie:  Smith  v.  Barrow,  2  T.  R.  476;  Harvey  v.  Crickett,  5 
Mau.  k  Sel.  340;  Lamatere  v.  Gaze,  1  Wash.  0.  0.  436;  Mur- 
ray T.  Bogart,  14  Johns.  318. 

By  Court,  Buchanan,  C.  J.  The  first  bill  of  exceptions 
being  properly  abandoned  by  the  counsel  for  the  appellant,  it 
is  considered  as  out  of  the  case.  The  question  arising  on  the 
Becond  bill  of  exceptions  is  a  question  of  construction. 

The  plaintijQf  and  defendant,  with  several  others,  were  asso- 
ciated together  in  business — they  were  partners  in  trade.  If 
the  contract  which  gave  rise  to  this  action  was  entered  into  by 
such  of  the  members  of  the  concern  as  were  present  in  their 
individual  characters,  if  it  was  a  personal  contract,  then  the 
plaintiff,  under  the  pleadings  in  the  cause,  would  be  entitled  to 
recover;  as  there  is  nothing  to  prevent  one  partner  from  suing 
another  on  a  mere  private  undertaking.  But  if  the  undertak- 
ing by  the  defendant  and  the  other  partners  present  was  not 
merely  personal,  but  on  account  of  the  co-partnership,  the 
plaintiff  is  not  entitled  to  recover;  on  the  general  principle, 
that  one  partner  can  not  maintain  an  action  against  his  co- 
partners, for  work  and  labor  done,  etc.,  on  account  of  the  part- 
nership. 

And  we  think  that  the  engagement  by  the  defendant  and  the 
others  of  the  concern  who  were  present  to  give  the  plaintiff 
&ve  hundred  dollars  for  going  abroad  on  the  business  of  the 
concern,  in  which  he,  as  a  partner,  was  equally  interested  as 
the  other  partners,  was  not  a  private  individual  contract,  but  an 
undertaking  on  account  of  the  concern.     The  same  engage- 
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ment  entered  into  with  a  stranger  would  have  been  binding  ou 
the  firm;  and  the  present  plaintiff,  as  a  member  of  that  firm, 
must  have  contributed  bis  proportionate  part  of  the  sum  con- 
tracted to  be  paid.  And  what  is  there  in  the  mere  circumstance 
of  his  being  employed  as  the  agent  to  transact  the  business  re- 
quired to  be  done  in  the  place  of  a  stranger,  to  give  to  the  same 
terms  an  entirely  different  meaning  and  character,  and  to  turn 
into  a  separate  individual  undertaking  on  the  part  of  some  of 
the  partners  a  contract  which  in  the  case  of  another  would  have 
been  considered  as  made  on  account  of  and  binding  upon  the 
firm  ?  We  can  perceive  nothing.  The  services  rendered  were  for 
and  on  account  of  the  firm,  the  compensation  for  those  services 
to  be  paid  by  the  firm,  and  his  just  proportion  of  that  compen- 
sation to  be  borne  by  the  plaintiff,  as  one  of  the  firm.  He  could 
not  sue  the  firm  of  which  he  was  himself  a  member,  nor  can  he 
sustain  this  suit  against  one  of  his  co-partners  for  services  ren- 
dered the  firm. 

The  court  are  of  opinion  that  the  judgment  of  the  court  below 
ought  to  be  affirmed. 

Stepho?,  J.  The  first  bill  of  exceptions  taken  in  this  case 
being  abandoned  by  the  appellant's  counsel,  it  only  remains  for 
this  court  to  consider  and  decide  upon  the  second.  [After  stating 
facts.]  The  general  principle  is  clear  and  incontrovertible,  that 
one  partner  can  not  sue  another  at  common  law  for  a  partner- 
ship claim,  unless  there  be  a  settlement  of  accounts  between 
them  and  a  balance  struck.  It  was  formerly  held  that  an  ex- 
press promise  to  pay  was  likewise  necessary;  but  the  law  now 
seems  to  be  settled  that  such  promise  is  not  essential. 

The  reason  is,  that  as  between  the  parties,  as  partners,  their 
relative  rights  can  not  be  known,  or  the  relation  of  debtor  and 
creditor  ascertained,  until  there  is  an  adjustment  of  their  ac- 
counts, either  by  themselves  or  by  a  bill  in  equity  for  an  account. 
But  it  is  equally  clear  and  indisputable,  that  where  one  partner 
has  an  admitted  claim  against  another,  or,  in  other  words,  where 
one  partner  has  in  his  hands  money  belonging  to  another  part- 
ner, which  he  has  not  a  right  to  carry  to  the  partnership  ac- 
count, an  action  will  lie  at  law  to  recover  it,  and  that  it  is  not 
necessary  to  resort  to  chancery  for  that  purpose.  This  principle 
is  established  in  Smith  v.  Barrow,  2  T.  B.  476,  where  the  court 
decided  that  one  partner  might  maintain  an  action  for  money 
had  and  received  against  another  partner,  for  money  received 
to  the  separate  use  of  the  former,  and  wrongfully  carried  to  the 
partnership  account.    Ashurst,  J. ,  says: ''  The  sum  now  claimed 
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by  the  plaintiff  did  not  belong  to  the  partnership  account;  and 
as  the  defendant  had  received  a  sum  of  money  belonging  to  the 
plaintiff  alone ,  which  he  has  wrongfully  carried  to  the  partner- 
ship account,  he  is  liable  to  refund  it  in  this  action."  Grose, 
J.,  says:  "  Supposing  that  the  plaintiff  had  received  this 
money,  he  would  have  been  entitled  to  have  set  apart  for  his 
separate  use  the  whole  sum,  except  that  part  which  belonged 
to  the  partnership  account.  Then  the  circumstance  of  the  de- 
fendant's having  received  it,  can  not  alter  the  right."  So  in 
the  case  now  before  this  court,  if  the  five  hundred  dollars  had 
been  paid  to  the  plaintiff,  according  to  contract,  on  his  per- 
forming the  stipulated  service,  can  there  be  a  doubt  that  he 
would  have  had  a  right  to  appropriate  it  to  his  own  exclusive 
use  ?  If  he  could,  can  his  right  be  so  materially  changed  by 
the  bad  faith  of  those  with  whom  he  dealt,  in  not  paying  it 
to  him  according  to  their  agreement?  In  Gow  on  Partnership, 
144,  the  law  is  stated  to  be,  that  where  one  partner  pays  a  part- 
nership debt  out  of  his  own  individual  funds,  equity  will  en- 
force a  contribution.  Formerly,  indeed,  he  says,  contribution 
was  always  obtained  through  the  medium  of  a  bill  in  equity, 
although  latterly,  actions  at  law  between  partners  for  a  con- 
tribution have  become  frequent.  In  support  of  this  principle, 
see,  also,  Wrighi  v.  Hunter^  1  East,  20,  which  was  an  action  at 
law  by  one  partner  against  another  for  contribution,  on  account 
of  money  paid  to  a  creditor  of  the  copartnership. 

This  case  likewise  shows  that  the  defendant  in  this  case  was 
liable  to  the  ^hole  demand,  he  not  having  pleaded  in  abate- 
ment that  there  were  other  partners.  Lord  Kenyon  says:  "  As 
between  a  creditor  and  the  partners,  all  are  liable  for  the  whole 
debt,  though,  as  between  the  partners  themselves,  each  is  only 
answerable  for  his  respective  share.  The  plaintiff  here  stands 
in  the  relation  of  a  creditor  to  the  other  three  partners.  He 
might  sue  all  or  one  of  them;  and  as  the  defendant  has  not 
pleaded  in  abatement,  I  think  the  whole  money  may  be  re- 
covered from  him."  The  case  of  Holmea  v.  Higgins,  8  Serg.  & 
Ijow.  27^,  is  distinguishable  from  the  present,  because  in  that 
case  there  was  no  express  promise  of  compensation  to  the  part- 
ner, whose  services  were  rendered  to  the  partnership.  He  was 
merely  appoioted  to  perform  a  particular  duty,  without  a  prom- 
ise of  payment.  As  to  the  liability  of  one  partner  to  be  ^ed 
by  another  in  the  case  of  an  express  undertaking,  the  case  of 
Van  Ness  v.  Forrest^  8  Cranch,  30,  is  referred  to  as  a  very  strong 

1.  S.  O.,  1  B.  k  C.  74. 
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authority.  In  Bradford  ▼.  Kimberhj,  3  Johns.  Ch.  433,  Chan- 
cellor Kent  says:  "  In  the  case  of  joint  partners,  the  general  rule 
is,  that  one  is  not  entitled  to  charge  another  a  compensation  for 
his  more  valuable  or  unequal  services  bestowed  on  the  common 
concern,  without  a  special  agreement;  for  it  is  deemed  a  case  of 
voluntary  management.  But  where  the  several  owners  meet, 
and  constitute  one  of  the  concern  an  agent  to  do  the  whole  bus- 
iness, a  compensation  is  necessarily  and  equitably  implied  in 
such  special  agreement,  and  they  are  to  be  considered  as  dealing 
with  a  stranger."  Suppose,  in  this  case,  the  partnership  had 
been  insolvent,  would  not  Causten  have  had  a  right  to  recover 
his  stipulated  compensation  from  the  persons  contracting  with 
him  as  individuals  ?  Or  would  he  have  lost  it  ?  According  to 
the  evidence  contained  in  the  bill  of  exceptions,  the  promise 
was  general  and  absolute,  not  qualified  or  conditional,  and  it 
amounted  to  a  waiver  of  any  right  to  have  the  partnership  ac- 
counts adjusted  prior  to  payment.  If  he  had  been  selected  for 
the  agency,  without  an  express  promise  of  remuneration,  it 
would  have  been  similar  to  the  case  of  Holmes  v.  Biggins^  8 
Serg.  &  Low.  27,  referred  to  in  the  argument.  A  partner  is 
entitled  to  nothing  for  services  rendered  in  and  about  the  part- 
nership concerns.  When,  therefore,  he  was  employed  for  a 
valuable  consideration  to  go  on  this  business  to  the  south,  it 
shows  that  those  who  contracted  with  him  did  not  deal  with  him 
in  the  character  of  a  partner,  but  as  they  would  have  dealt  with 
a  stranger.  Would  not  the  money,  when  received  by  him,  have 
belonged  to  him  exclusively,  or  could  it  have  been  carried  to  the 
partnership  account  ?  If  he  would  not  have  received  it  as  a  part- 
ner, it  is  clear  that  it  could  not  have  been  carried  to  the  partner- 
ship account.  Why,  then,  make  the  right  of  recovering  it  to 
depend  upon  a  final  settlement  of  the  partnership  transactions? 
And  it  is  only  in  such  a  case  that  a  resort  would  be  necessary 
to  a  court  of  equity  to  compel  payment. 

As  to  the  necessity  of  declaring  upon  the  special  contract,  the 
law  is  stated  to  be,  that  ''with  respect  to  debts  for  work  and 
labor,  or  other  personal  services,  it  is  a  rule  that  however  special 
the  agreement  was,  yet  if  it  was  not  under  seal,  and  the  terms  of 
it  have  been  performed  on  the  plaintiff's  part,  and  the  remuner- 
ation was  to  be  in  money,  it  is  not  necessary  to  declare  specially, 
and  the  common  indebitatus  count  is  sufficient:"  1  Chitty's 
Plead.  338.  To  the  same  effect  is  the  case  of  Mudd  v.  Mudd^  3 
Harr.  &  Johns.  4H8.  Upon  the  subject  of  the  liability  of  one 
partner  to  be  sued  by  another,  there  is  a  very  late  case.  Coffee 
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V.  Brian,  11  Serg.  &  Low.  25.'    The  facts  of  that  case  were  as 
follows:     "Thomas  Coffee,    the  plaintiff,   John  Coffee,   and 
Brian,  the  defendant,  were  jointly  concerned  in  the  Irish  but- 
ter trade;  John  Coffee  consigned  the  butters  to  Brian  in  Lon- 
don, who  sold  them,  and  Thomas  Coffee  accepted  bills  drawn 
bv  John  to  the  amount  of  the  butters  sent.     The  profits  of  the 
various  transactions  were  divided  between   the  three  parties. 
Brian  having  received  the  proceeds  from  a  certain  quantity  of 
this  butter,  Thomas  expressed  uneasiness  at  accepting  bills  in 
Lis  own  name  without  some  security  for  the  risk  he  incurred; 
when  Brian  engaged  to  provide  for  the  bills  at  maturity,  out  of 
the  proceeds  already  received.    Thomas  Coffee,  having  been 
obliged  to  pay  the  bills,  now  sued  the  defendant  for  the  amount 
in  an  action  on  the  bills,  and  for  money  had  and  received;"  on 
which  count  the  court  thought  the  plaintiff  was  entitled  to  re- 
cover.    In  that  case  it  was  insisted  that  the  whole  transaction 
was  a  partnership  concern,  and  that,  therefore,  an  action  would 
not  lie  by  one  partner  against  his  co-partner,  no  balance  hav- 
ing been  struck,  nor  any  agreement  entered  iiito  to  pay  sepa- 
rately.    In  deciding  this  case,  Best,  C.  J.,  observes:  "It  has 
been  objected  that  this  is  a  partnership  transaction,  and  no 
doubt  the  money  came  to  the  defendant  as  the  money  of  all 
three  of  the  partners;  but  that  has  happened  which  divests  them 
of  the  joint  property  in  it,  and  vests  it  in  the  plaintiff.     The 
defendant  says:  I  have  money  in  my  hands,  the  produce  of 
these  butters,  and  if  you  will  accept  certain  bills  I  will  hold  the 
money  on  your  account,  in  case  of  your  being  called  on  to  pay 
the  bills.    When  the  bills  were  paid,  therefore,  the  money  in 
the  defendant's  hands  become  separated  from  the  partnership 
account."    Park,  J.,  says:  '*  A  pEirtner  may  sue  for  a  balance 
due  to  him  upon  an  account  closed,  and  an  agreement  to  pay 
the  amount,  and  this  is  a  case  of  the  same  description."    This 
case  establishes  the  principle  that  one  partner  may  support  an 
action  against  another  partner  without  ascertaining  by  a  settle- 
ment of  their  partnership  dealings,  whether  he  is  a  debtor  or 
creditor  of  the  concern,  where  there  is  an  express  engagement 
by  one  partner  to  pay  him  for  a  particular  service  rendered  to 
the  partnership,  out  of  the  partnership  funds;  for  Park,  Jus- 
tice, observes:  "The  butters  were  consigned  on  the  account  of 
three,  but  it  was  necessary  that  one  of  them  should  accept  bills, 
and  Thomas  Coffee  refused  to  do  this  without  some  kind  of 
security;  upon  which  the  defendant  agrees  to  appropriate  for 

1.  S.  O.,  3  Btngh.  54;  10  Moore,  341. 
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that  purpose  money  already  in  his  hands/'  This  case  could 
only  have  been  likened  to  an  account  closed,  and  an  agreement 
to  pay  thehalauce,  upon  the  ground  that  the  express  assump- 
tion of  the  partner  to  pay  his  co-partner,  if  he  should  be  com- 
pelled to  pay  the  bills  when  they  became  due,  the  amount  he 
should  so  pay  amounted  to  a  waiver  of  the  settlement  of  their 
partnership  transactions;  and  to  an  acknowledgment  or  ad- 
mission of  his  right  to  receive  the  promised  indemnity  or  reim- 
bursement, without  such  a  settlement.  If  the  case  now  before 
this  court  is  to  be  viewed  under  the  aspect  of  a  partnership 
transaction,  the  above  authority,  it  is  conceived,  settles  the 
principle,  that  for  a  sum  of  money  expressly  promised  by  one 
partner  to  another  for  a  particular  service  rendered  to  the  con- 
cern, he  may  sue  in  a  court  of  common  law  without  an  ascer- 
tainment of  the  relation  of  debtor  and  creditor  first  having  been 
made.  And  it  is  here  worthy  of  remark  that  the  rigor  of  the 
law  upon  this  subject  has  been  lately  much  relaxed;  for  although 
it  was  formerly  holden  that  there  must  not  only  be  a  balance 
struck,  but  an  express  promise  to  pay,  yet  it  is  now  well  settled 
that  such  express  promise  is  not  necessary  to  enable  one  partner 
to  sue  another  at  law.  But  if  this  case  is  not  to  be  considered 
as  a  partnership  transaction,  but  as  a  contract  between  those 
partners  who  were  present  and  the  plaintiff,  in  their  individual 
capacities,  the  right  of  the  plaintiff  to  recover  in  this  suit  is  en- 
tirely free  from  doubt,  there  having  been  no  plea  in  abatement 
filed  in  the  cause. 

I  am  of  opinion  that  the  judgment  ought  to  be  reversed. 

Judgment  affirmed. 

Right  to  bus  Ck>PA&TNsa  at  Law. — ^It  has  been  freqnently  detenniaed 
that  one  partner  has  no  right  to  sae  his  copartner  at  lav,  upon  any  matter 
arising  oat  of,  or  connected  with,  the  copartnership,  mdess  there  has  been  a 
settlement  of  the  copartnership  acconnts,  and  a  prmnise  by  the  defendant  to 
pay  the  baUnce:  Kennedy  ▼.  MeFcMon,  5  Am.  Beo.  434;  Murray  v.  Bogert^ 
7  Id.  466;  see  Duncan  v.  Lyon,  8  Id.  513. 


Watees*  Repbeseatatives   v.  Riley's  Adminis- 

TBATOB. 

[Q  Habizs  k  QXLL,  806.] 
Rekedt  at  Law  Being  IGtONB,  chancery  will  not  revive  it  in  the  afaaenoe  ol 

any  accident,  fraud,  or  mistake. 
Surbtt  who  has  paid  the  Debt  may  compel  his  co-sarety  to  make  contri- 

bation;  or  he  may  by  substitution  take  the  place  of  the  creditor  and 
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quire  all  liis  rights  against  the  principal  debtor.  He  can  aoqoire  no 
rigfata  that  the  creditor  did  not  have,  and  can  not  compel  a  contribution 
by  the  representatiyes  of  his  co-surety  against  whom  the  creditor  had 
no  remedy. 
SuBXiTBS  ON  A  JoiKT  BoND,  WHILB  LxYXNO,  are  both  liable  to  the  creditor  ol 
their  principal,  and  one  may  recover  against  the  other  a  just  proportion 
of  what  he  is  made  to  pay;  but  if  one  dies,  the  remedy  as  to  him  is  gone, 
and  the  duty  and  the  remedy  survive  against  the  survivor.  If  the  sur- 
vivor pay  the  debt»  his  only  remedy  is  against  the  principaL 

Appeal  from  an  order  of  the  Montgomery  county  conrt,  sit- 
ting  as  a  court  of  equity. 
The  opinion  states  the  facts. 

F.  S.  Key  and  Z,  Magruder^  for  appellant. 

No  counsel  canira. 

By  Court,  Bugoanan,  0.  J.  It  appears  from  the  admissionB 
in  the  cause  that  on  the  seyenteenth  of  September,  1806,  George 
Biley  and  Richard  Waters,  as  sureties,  entered  into  a  joint  ad- 
ministration bond,  with  Meshach  Browning,  administrator  de 
bonis  non  of  John  Holmes;  that  Bichard  Waters  died  in  the 
year  1810,  and  George  Biley,  in  1814  or  1815,  on  whose  estate 
the  appellee  administered;  that  after  the  death  of  Waters,  judg- 
ment to  a  considerable  amount  was  obtained  on  the  administra- 
tion bond  against  Browning,  and  Biley,  the  surviving  sureties, 
on  account  of  which  large  payments  were  made  by  Biley, 
Browning  being  insolvent;  that  the  bond  was  drawn  and  exe- 
cuted by  order  of  the  orphans'  court  of  Montgomery  county,  in 
the  form  in  which  it  appears,  by  which  tribunal  it  was  inten- 
tionally required  to  be  "joint"  and  not  '*  joint  and  several;"  and 
that  since  the  death  of  Waters,  his  real  estate  has  been  sold 
for  the  payment  of  his  debts,  under  proceedings  regularly  in- 
stituted for  that  purpose. 

The  proceeds  of  which,  in  the  hands  of  the  trustee,  are  sought 
to  be  subjected  to  the  payment  of  half  the  amount  so  paid  by 
George  Biley,  on  account^^of  the  judgments  rendered  against 
him  and  Browning  on  the  administration  bond,  which  is  re- 
sisted on  the  part  of  the  heirs  and  representatives  of  Waters. 
In  the  case  of  a  joint  bond,  the  remedy  at  law  survives  against 
the  Bunriviug  obligor,  and  is  lost  as  against  the  representatives 
of  him  who  first  dies. 

If,  then,  this  was  a  suit  at  law  on  the  bond,  by  those  inter- 
ested in  the  estate  of  Holmes,  against  the  representatives  of 
Waters,  it  clearly  could  not  be  sustained,  the  remedy,  by  the 
death  of  Waters,  having  been  lost  as  against  his  representativesu 
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Nor  could  chancery,  in  proceedings  between  the  same  parties,  fix 
the  representatives  of  Waters  with  a  liability  which  did  not  ex- 
ist at  law.  The  general  rule  being,  that  where  the  remedy  at 
1:lw  is  gone,  chancery  will  not  revive  it  in  the  absence  of  any 
accident,  fraud  or  mistake;  to  which  the  case  of  a  bond  where 
all  are  principals  has  been  held  to  be  an  exception,  each  being 
equally  benefited,  and  under  an  equal  original  moral  obligation 
to  pay  the  debt,  independent  of  the  bond,  to  which  equity  re- 
lates back  when  the  remedy  at  law  on  the  bond  is  gone.  But 
in  the  case  of  a  surety,  who  is  bound  only  by  the  bond  itself, 
and  is  not  under  the  same  moral  obligations  to  pay,  equity  will 
not  interfere  to  charge  him  beyond  his  legal  liability. 

And  surely  there  is  no  evidence  here  of  either  mistake  or 
fraud.  The  act  of  assembly  under  which  the  bond  was  taken 
does  not  require  that  such  bonds  shaU  be  "joint  and  several," 
but  is  silent  on  that  subject,  and  the  admission  stated  in  the 
record  is,  that  it  was  intentionally  ordered  by  the  orphans' 
court  to  be  drawn  and  executed  as  a  joint  bond.  Mistake, 
then,  there  was  none,  since  it  is  admitted  that  what  was  done, 
whether  judiciously  or  injudiciously,  was  intentionally  done. 
And  there  is  as  little  evidence  of  fraud  of  any  kind.  On  whom 
could  fraud  have  been  committed?  Not  by  the  parties,  or 
either  of  them,  upon  the  orphans'  court,  because  they  executed 
the  bond  under  and  in  pursuance  of  the  directions  of  the  court; 
and  certainly  not  by  the  court  itself,  of  which  it  may  be  proper 
to  remark  there  has  not  been  the  slightest  insinuation.  And 
Waters,  not  having  been  a  principal  in  the  bond,  but  only  a 
surety,  the  exception  in  relation  to  principals  who  are  under  the 
same  moral  obligation  to  pay  the  debt,  being  equally  benefited, 
would  not  reach  the  case. 

Is  there,  then,  in  this  case,  anything  to  enable  a  court  of 
chancery  to  extend  to  the  appellee  any  relief,  to  which  those 
interested  in  the  estate  of  Holmes  would  not  have  been  entitled  ? 
If  there  is,  we  have  not  been  able  to  perceive  it.  There  is  no 
doubt  (as  a  general  phnciple),  that  a  surety,  who  has  paid  the 
debt,  may  compel  his  co-security  to  make  contribution;  or  he 
i^^^J}  1>7  substitution,  take  the  place  of  the  creditor,  and  acquire 
all  his  lights  against  the  principal  debtor.  But  he  can  acquire 
no  rights  that  the  creditor  had  not,  and  can  not,  therefore, 
compel  a  contribution  by  the  representatives  of  his  deceased  co- 
security,  against  whom  the  creditor  had  no  remedy.  So  long  aa 
the  securities  in  a  joint  bond  are  living,  the  creditor  has  his 
remedy  against  both,  and  one  may  recover  against  the  other  a 
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just  proportion  of  -what  be  is  made  to  pay,  both  being  under  the 
same  obligation  to  pay.  But  if  one  dies,  the  remedy  as  to  him 
is  gone,  and  the  duty  and  the  remedy  both  survive  against  the 
survivor,  and  there  being  nothing  due  from  the  representatives 
of  the  other  to  the  creditor,  a  payment  by  the  survivor  can  not 
be  for,  or  on  their  account,  nor  can  it  create  any  liability  in 
them  that  did  not  before  exist.  In  such  a  case  the  surviving 
surety  pays  only  his  own  debt,  in  which  the  representatives  of 
the  other  have  no  concern,  and  his  only  remedy  is  against  the 
principal  debtor.  This  is  just  that  case:  on  the  death  of  Richard 
Waters,  the  remedy  on  the  administration  bond  of  those  in- 
terested in  the  estate  of  Holmes,  survived  against  George  Riley, 
the  surviving  co*8ecurity,  and  Browning,  the  administrator  and 
principal  in  the  bond,  with  no  liability  resting  on  the  representa- 
tives of  Waters.  The  payments,  therefore,  by  George  Riley,  on 
the  judgments  obtained  against  him  and  Browning,  could  create 
no  charge  against  the  representatives  of  Waters,  on  account  of 
debts,  for  which  they  were  in  no  way  responsible,  and  which 
could  not,  by  the  creditors,  have  been  enforced  against  them 
either  in  law  or  equity.  In  this  view  of  the  case,  we  think  that 
the  proceeds  of  the  real  estate  of  Waters,  in  the  hands  of  the 
trustee,  can  not  be  charged  with  any  proportion  of  the  sums 
paid  by  George  Riley  on  account  of  those  judgments,  and  that 
the  decree  ought  to  be  reversed. 

AscEEB,  J.  Two  objections  have  been  made  to  the  decree  of 
the  court  below. 

1.  That  the  bond  is  void,  being  a  statutory  bond,  and  not  ac- 
cording to  the  form  prescribed  by  the  act  of  assembly,  not  hav« 
ing  the  words,  *'  not  already  administered,"  in  the  condition,  as 
required  by  the  act  of  1798,  c.  101,  sub  c.  5,  sec.  6. 

2.  That  at  the  death  of  Waters  the  liability  was  extinguished 
both  at  law  and  in  equity. 

Upon  the  first  question  it  must  be  remarked,  that  the  legisla- 
ture, by  the  act  of  1798,  c.  101,  sub  c.  3,  sec.  11,  in  prescrib- 
ing the  form  of  the  condition  of  a  bond  to  be  executed  by  an 
executor  or  administrator,  never  intended  that  the  form  should 
be  literally  pursued,  but  they  intended  only  to  prescribe  the 
substance  and  effect  of  the  condition.  This  section  expressly 
declares,  that  the  condition  shall  be  to  the  following  effect;  and  * 
then  gives  the  form :  The  sub.  c.  5,  sec.  6,  of  the  same  law  de» 
Clares  that  the  letters,  bond  and  oath,  of  an  administrator  de 
bonis  non^  shall  be  in  the  form  directed  in  the  case  of  an  execu- 
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tor,  except  that  tbe  words  "  not  already  administered/'  shall  be 
added  iu  the  proper  places.  By  looking  at  the  form  of  the  bond, 
oath  and  letters,  prescribed  in  the  section  previous  to  the  fifth 
section,  it  will  be  discovered  that  these  words  could  not  have 
been  intended  to  be  inserted  in  the  condition  of  the  bond,  there 
being  in  the  words  of  the  legislature,  no  proper  place  for  their 
insertion.  The  bond  is  perfect  without  them,  by  barely  stating 
the  obligation  to  discharge  the  duties  of  administrator  de  bonis 
non,  instead  of  those  of  executor  or  administrator;  and  when 
this  change  in  the  phraseology  is  effected,  the  condition  corre- 
sponds in  every  particular  with  the  condition  prescribed  by  t  e 
act. 

The  legislature  must  have  intended  the  insertion  of  the  words 
*'  not  already  administered,"  to  apply  to  the  oath  and  the  letters, 
in  which  alone,  according  to  the  forms  they  have  prescribed, 
would  there  be  appropriate  places  for  the  insertion  of  such  words. 

But  if  by  any  construction  the  bond  could  be  considered  as 
specially  referred  to,  and  being  one  of  the  instruments  indicated 
aa  containing  a  proper  place  for  the  insertion  of  these  words, 
I  would  not  wish  to  be  understood  as  intimating  an  opinion 
that  on  a  failure  to  insert  these  words  the  bond  would,  there- 
fore, be  inoperative  and  void.  On  the  contrary,  I  think  thai 
where  the  legislature  prescribes  the  substance  of  a  bond,  and 
the  bond  is  so  drawn  as  to  include  every  obligation  imposed  by 
the  law,  and  to  afford  every  defense  given  by  it,  it  will  be  suffi- 
cient, notwithstanding  it  may  be  slightly  variant  from  the 
literal  form  set  out.  This  is  the  doctrine  maintained  in  Bhodes 
V.  Vaughan^  2  Hawk's  N.  C.  167,  and  I  would  adopt  it  here  as 
consistent  with  reason  and  propriety.  Now,  the  designation  of 
the  administrator  by  the  name  of  administrator  de  bonis  nan  as 
explicitly  and  intelligibly  defines  his  duties  as  if  it  had  been  in 
so  many  words  stated  that  he  was  to  administer  on  "  goods  not 
already  administered."  Of  course,  his  obligations  are  the  same, 
and  he  would  be  deprived  of  no  defense  he  might  otherwise 
have  had. 

With  regard  to  the  second  objection,  it  is  perfectly  clear,  as 
a  general  principle,  that  where  a  bond  is  joint,  and  one  of  the 
obligors  die,  the  remedy  of  the  obligee  exists  against  the  sur* 
viving  obligor  alone,  and  that  it  is  extinguished  against  the 
representative  of  the  deceased  obligor;  and  that  in  ordinary 
cases  equity  will  not  interpose  to  give  relief  to  the  obligee  by 
enabling  him  to  pursue  the  estate  of  the  deceased  obligor  in 
the  hands  of  his  representatives.     But  there  are  exceptions  to 


June,  1828.]    Waters'  Bep.  v.  Riley's  Adm.  307 

this  g^eneral    rule,    as   where  a  bond  is  made  joint  by  fraud, 
ignorance,    or   mistake,  in  which  cases   equity  will  revive  the 
datj.      So,  too,  ^wliere  the  lending  is  to  two,  and  they  both  have 
the  benefib  of  llie  loan,  there  exists  on  the  part  of  both  obligors 
a  moral  obligation    to  pay,  and  equity  will  enforce  the  obliga- 
tion against  tlie  representatives  of  the  deceased  obligor,  although 
the  bond  be  joint,  and  not  several,  as  in  the  case  of  Simpscni  v. 
Vaugha7i ,  2  Atk.  33.   The  borrowing  on  the  one  side,  and  the  lend- 
ing on  the  otber,  created,  in  the  language  of  Lord  Hard'wicke, 
a  reasonable  presamption  that  the  bond    was  either  through 
fraud  or  mistake,  or  for  want  of  skill,  made  a  joint  bond,  in- 
stead of    a  joint  and  several  bond.     The  original  contract  of 
lending  and    borrowing  was  that  each  and  both  should  pay, 
and  in  Bucb   case   the  court  will  presume  fraud,  ignorance,  or 
mistake ,  in  tbe  cbange  of  the  contract  from  a  joint  and  several 
to  a  ^oint  contract.     A  surety  in  a  joint  bond,  not  having  par- 
ticipated in  tbe  borrowing  of  the  money,  or  in  its  original  con- 
uderation,  is   bound  to   the  obligee    by  no  moral  obligation 
wYiatever  to  pay,  but  merely  by  the  legal  force  of  the  bond, 
and  tbere  would  be  nothing  in  such  a  case  upon  which  to  build 
an  equity,  by  which  the  duty  as  against  him  should  be  revived. 
These  are  the  doctrines  as  it  respects  obligees  enforcing  obliga^ 
tions  wbicb  are  joint  against  the  representatives  of  deceased 
obligors. 

It  remains  to  be  considered  how  far  these  doctrines  can  be 
assimilated  to  the  cases  of  sureties  in  joint  obligations  claiming 
contribution.  And  here  it  is  necessary  to  consider  upon  what 
this  doctrine  of  contribution  is  founded.  It  is  said  by  the 
court  in  Veering  v.  Earl  of  Winchelsea,  2  Bos.  &  P.  272,  that  it 
is  founded  on  a  principle  of  equity,  and  not  on  a  contract;  but 
in  Claythorne  v.  Swinburne^  14  Ves.  169,  it  is  perhaps  more 
properly  intimated  that  as  it  is  founded  in  equity  all  who  be- 
come sureties  may  be  considered  as  contracting  with  regard  to 
the  principle  of  equity,  which  demands  contribution.  It  is, 
then,  a  principle  of  equity  that  the  losses  of  the  sureties  are  to 
be  equally  borne,  and  the  contract  between  the  sureties  is  in 
reference  to  this  doctrine  of  equity.  This  equitable  principle 
of  contribution  extends  to  joint  as  well  as  several  bonds,  and 
to  sureties,  where  even  their  names  appear  upon  different  in- 
struments: Deering  v.  Earl  of  Winchelsea,  2  Bos.  &  P.  270. 
If  it  be  built  either  upon  the  principle  of  equity  alone,  or  on 
a  contract  in  refeience  to  the  e:cisteuce  of  such  a  principle,  can 
the  accidental  death  of  a  joint  obligor  defeat  this  equity  ?   Sure- 


308  Waxbbs'  Bep.  v,  Bilet's  Adx.      [Maryland, 

ties  always  having  reference  to  this  equity  rely  on  the  contribu- 
tion to  lessen  their  responsibilities,  and  ultimate,  eventual,  and 
contingent  losses,  and,  of  coarse,  look  to  the  character,  solv- 
ency, and  safety  of  their  co-securities,  deriving  from  those^  cir- 
cumstances a  greater  security.  It  is  impossible  to  say  that 
if  the  contribution  is  founded  in  contract,  it  could  be  de- 
feated by  the  death  of  the  co-security;  and  if  the  contribu- 
tion depend  not  on  contract,  but  upon  equity,  that  such  equity 
can  be  defeated  by  the  death  of  one  and  the  survivorship  of 
the  other  obligor.  In  the  ease  of  an  obligee  pursuing  a  surety's 
estate,  equity  will  not  interpose,  because  where  equity  is  equal 
the  law  must  prevail,  and  the  bond  as  to  his  estate  is  eztin- 
iguished  at  law.  Now  the  surety's  equity  is  equal  to  the  ob- 
ligee's, no  consideration  passes  between  them,  there  is  no 
Tnoral  obligation  to  pay,  and  he  is  only  bound  by  the  letter  of 
his  contract.  How  different  is  the  case  of  a  demand  for  con- 
tribution there;  there  is  no  equality  of  equity  if  one  pays  the 
whole,  in  saying  he  mnst  bear  it.  There  exists  between  them 
a  clear  moral  obligation  to  apportion  the  loss,  to  say  nothing  of 
a  contract  between  them,  which  would  demand  the  interposi- 
tion of  equity  to  lighten  the  burden  which  has  been  thrown 
apon  one  of  them. 

The  obligee  can  not  enforce  a  bond  extinguished  at  law,  for  he 
bas  no  equity  which  would  give  it  life.  The  surety  does  not  even 
eeek  to  revive  the  bond  in  asking  contribution  of  his  co-security, 
fie  asks  it  in  virtue  of  a  consequence  which  has  befallen  him 
from  the  original  signature.  He  does  not,  in  any  case,  ask  to 
revive  it,  for  that  could  not  be  done;  his  payment  alone  had  ex- 
tinguished it.  But  he  asks  it,  because  it  would  be  against  con- 
science that  the  estate  of  one  who  had  entered  into  the  surety- 
ahip  vdth  him,  between  whom  there  was  a  privity,  and  in  rely- 
ing on  whose  solvency  and  ability  to  relieve  him  from  a  portion 
of  any  burden  which  might  fall  on  him,  he  had  entered  into  the 
liond,  should  be  entirely  exonerated.  To  say  that  the  bond  was 
extinguished  as  against  Waters'  estate,  does  not  meet  the  ques- 
tion. For  the  equity  of  the  survivor,  who  is  obliged  to  pay, 
looks  to  the  source  and  origin  of  the  transaction,  and  will  and 
ought  to  coerce  that  original  obligation  that  existed  between 
them,  and  which  is  founded  on  the  highest  and  clearest  equity 
and  justice. 

Any  contrary  view  must  be  grounded  on  the  notion  that  the 
sureties  in  the  bond  looked  to  its  joint  character,  were  ac- 
quainted with  the  legal  principles  which  attached  to  it,  and 
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gravely  contemplated  their  exoneration  by  death;  which  wonld 
be  a  very  forced  presumption,  utterly  inconsisteDt  with  fact, 
and  with  all  those  motives  which  experience  teaches  us  operate 
upon  mankiud  iu  such  situations.  I  do  not  mean  to  assert  that 
contribution  is  founded  on  contract;  it  would  be  sufficient  to 
justify  my  view  that  it  has  its  foundation  on  a  moral  obligation. 
But  I  can  not  but  think  that  there  is  much  reason  for  sayings 
that  it  may  be  viewed  in  the  light  of  a  contract;  for  contribution 
is  so  obvious  an  equity,  that  every  man  must  be  supposed  to 
look  to  it;  and  looking  to  it,  I  think  it  could  violate  no  princi* 
pie  to  say  that  the  sureties,  in  case  of  loss,  tacitly  enter  into  a 
contract  to  bear  each  a  portion  of  the  burden.  And,  although 
it  IB  positively  asserted  that  contract  has  nothing  to  do  with  the 
liability,  yet,  is  not  this  doctrine  clearly  contradicted  by  the 
fact  that  courts  of  law  maintain  actions  of  assumpsit,  in  which 
contribution  is  enforced  ?  For  how  would  such  an  action  lie 
but  upon  the  idea  of  a  contract,  express  or  implied  ?  If  it  be 
said  that  it  lies  on  the  principle  of  justice,  or  on  moral  obliga- 
tiou,  this,  in  itself,  will  not  be  sufficient,  unless  from  such  moral 
obligation  you  can  infer  a  contract.  And  it  will  be  found  in  Peck 
V.  EUiSj  2  Johns.  Ch.  136,  that  the  jurisdiction  of  courts  of  law 
in  contribution  between  sureties,  is  expressly  placed  upon  the 
ground  of  an  implied  assumpsit,  arising  from  the  knowledge  of 
the  general  principle,  that  equality  is  equity. 

It  has  been  correctly  remarked  that  "  rights  claimed  by,  and 
injuries  arising  from  survivorship,  are  not  viewed  in  a  very 
favorable  aspect,  either  at  law  or  in  equity:"  Jenkins  v.  De 
Groot,  1  Caine's  Cas.  122.  And  this  case,  it  strikes  me,  is  of  all 
cases  which  could  be  selected  the  least  favorable  for  enforcing 
advantages  claimed  to  the  deceased's  estate  from  the  survivor* 
ship  of  his  cO'Secuiity. 

I  am  clearly  of  opinion  that  the  decree  of  the  court  below  was 
correct,  and  that  it  ought  to  be  affirmed. 

Decree  reversed. 


Contribution  betweek  Co-subjsties:  See  Burrowe  v.  OameB  Ad.,  1  Am. 
Bee  677;  McCarmack  v.  Obannon,  5  Id.  609. 


Berry  v.  Gruttth. 

[2  Habbib  k  QiLLt  337.] 

AifXRBifBUT — Shzbifv's  Rsthrn  TO  A  FiERi  Facias  may  be  corrected,  so  aa 
to  make  the  some  conform  to  the  truth,  aud  it  is  the  aheriff 's  daty  to  so 
correct  iL 
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Sheriff  can  not  Sell  Propertt  that  has  not  been  levied  upon,  but  a  gen- 
eral description  in  the  schedule  and  advertisement  of  sale  is  sufficient. 

Sheriff's  Return  should  be  Regular  for  the  security  of  purchasers,  and 
should  describe  the  premises  with  precision,  but  it  is  sufficient  if  the 
property  sold  can  be  clearly  identified. 

Property  Levied  upon  may  be  Divided,  and  a  part  sold,  if  such  part  is  suf- 
ficient to  satisfy  the  judgment. 

Trespass  quare  clausum /regit.  Issue  joined  on  a  plea  of  not 
guilty.  Verdict  and  judgment  for  defendant.  Appeal  from  the 
Montgomery  county  court.    The  opinion  states  the  facts. 

Magruder,  for  appellant. 

F,  S.  Key,  contra. 

By  Court,  Buchanan,  0.  J.  This  was  an  action  of  trespass  for 
cutting  down  trees  in  a  close,  alleged  to  be  the  close  of  the  ap- 
pellant, who  was  the  plaintiff  below. 

The  appellant  claims  title  to  the  land  on  which  the  trees  were 
cut,  under  a  devise  from  his  father;  and  the  defendant  rests  his 
defense  upon  a  purchase  of  the  same  premises  by  himself  and 
Henry  B.  Griffith,  from  the  sheriff  of  Montgomery  county,  at  a 
sale  by  auction,  in  virtue  of  a  fieri  facias  regularly  sued  out  of 
the  Montgomery  county  court.  And  the  sole  question  pre- 
sented to  us  in  argument  is,  whether  the  sale  made  by  the 
sheriff  of  the  land  on  which  the  trespass  is  supposed  to  have 
been  committed,  was  a  valid  sale? 

To  prove  that  the  sale  was  irregular  and  void,  the  appellant 
offered  in  evidence  the  inventory  and  appraisement,  in  which 
the  land  upon  which  the  fieri  facias  was  levied,  is  described  as 
"  part  of  a  tract  of  land  called  Charles  and  Benjamin,  contain- 
ing five  hundred  acres  of  land  more  or  less,"  valued  at  six 
thousand  dollars.  The  sheriff's  advertisement  of  sale,  which  is 
of  "  all  the  right,  title,  interest,  and  estate  of  the  said  Elisha  D. 
Berry,  of,  in,  and  to  part  of  a  tract  of  land  called  Charles  and 
Benjamin,  containing  five  hundred  acres,  more  or  less,"  both  of 
them  stating  it  to  be  taken  by  virtue  of  a  writ  of  fieri  facias  at  the 
suit  of  William  Willson  and  Anna  Maria  his  wife.  And  also  a 
paper,  which  it  is  admitted  was  prepared  and  filed  by  the  sherifi 
as  his  return  to  the  fieri  facias,  and  in  which  the  land  sold  is 
described  as  *'  part  of  a  tract  of  land  called  Charles  and  Benja- 
min, lying  on  the  northwest  side  of  the  Baltimore  road,  con- 
taining two  hundred  and  fifty  acres,  more  or  less."  And  all 
of  them  describing  it  as  the  land  of  Elisha  D.  Berry.  And  the 
defendant  produced  a  corrected  return  by  the  sheriff  of  the 
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fieri  facias,  on  the  return-day  of  tbe  writ.  That  corrected  re- 
turn is  full  and  special,  and  erufficiently  describes  the  land  sold, 
and  entirely  supersedes  the  paper  that  was  first  prepared  by 
the  sheriff  as  his  return;  which  paper,  if  admitted  to  be  imper- 
fect as  a  return,  can  not  avail  the  appellant,  as  it  will  not  be 
denied  that  a  sheriff  has  a  right,  in  due  time,  to  correct  his 
return  to  &  fieri  facias,  so  as  to  make  it  conform  to  the  truth  of 
the  fact,  whatever  that  may  be,  and  to  give  it  effect  and  legal 
operation;  and,  indeed,  it  is  his  duty  to  do  so,  not  only  as 
respects  himself,  but  all  others  concerned,  and  purchasers  not 
less  than  others,  who  commit  themselves  to  the  accuracy  and 
integrity  of  sheriffs. 

In  this  case  it  is  not  denied  that  the  correction  was  in  time; 
nor  is  it  contended  that  the  return,  standing  alone,  is  upon  the 
face  of  it  defective,  but  it  is  supposed  that  there  are  discrep- 
ancies between  the  return,  the  inventory  and  appraisement,  and 
the  advertisement  of  sale,  which  vitiate  the  whole  proceedings, 
and  render  the  sale  void.  With  respect  to  certainty  in  the  de- 
scription of  the  property,  we  do  not  perceive  the  fatal  discrep- 
ancies that  are  supposed  to  exist.  The  corrected  return 
describes  the  land  levied  upon  as  the  property  of  Elisha  D. 
Berry,  to  be  ''  all  that  part  of  the  tract  of  land  called  Charles 
and  Benjamin,  which  was  devised  to  Elisha  D.  Berry  by  his 
father,''  with  a  reference  to  the  will,  and  states  the  amount  to 
which  it  was  appraised  to  be  six  thousand  dollars,  referring 
also  to  the  schedule  or  inventory.  Between  the  description, 
then,  of  the  land  levied  upon,  as  given  in  the  return,  and  the 
inventory  and  appraisement,  there  is  no  discrepancy,  but  the 
land  clearly  appears  to  be  identical.  In  the  latter  it  is  de- 
scribed as  part  of  a  tract  of  land  called  Charles  and  Benjamin, 
the  property  of  Elisha  D.  Berry,  containing  five  hundred  acres, 
more  or  less,  and  appraised  to  six  thousand  dollars.  In  the 
former  as  all  that  part  of  the  tract  of  land  called  Charles  and 
Benjamin,  belonging  to  Elisha  D.  Berry,  which  was  devised  to 
him  by  his  father,  stating  the  amount  of  the  appraised  value  to 
be  the  same  as  that  set  out  in  the  inventory  and  appraisement, 
and  showing,  by  the  reference  to  that  paper,  which  is  made  a  part 
of  the  return,  the  quantity  of  acres  to  be  the  same.  The  only 
difference  being  this:  that  the  return  professes  to  show  in  what 
manner  Berry  acquired  title,  by  reference  to  his  father's  will, 
which  the  inventory  does  not.  But  the  two  papers  manifestly 
show  the  land  devised  to  Berry  by  his  father,  and  the  land  levied 
on  to  be  the  same;  and  the  same  may  be  said  of  the  advertise- 
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ment  of  sale,  which  is  of  all  the  right,  title,  interest,  and  estate 
of  Elisha  D.  Berry,  of,  in,  and  to,  part  of  a  tract  of  land  called 
Charles  and  Benjamin,  containing  five  hundred  acres,  more  or 
less,  taken  by  virtue  of  a  writ  of  fieri  faciaa,  at  the  suit  of  Wil- 
liam WillsoD  and  wife.  This  paper  does  not,  to  be  sure,  set 
out  the  means  by  which  Berry  acquired  title,  but  it  describes 
the  land  seized  under  the  fieri  J  acias  as  the  property  of  Berry, 
by  its  name  and  contents,  as  it  is  described  in  the  other  two 
papers.  And  it  is  difficult  to  wink  so  hard  as  not  to  see  thai 
they  all  manifestly  relate  to  the  same  land,  and  describe  it  with 
sufficient  certainty.  But  it  is  not  true  that  lands  taken  in  exe- 
cution, must  be  described  in  the  schedule  and  advertisement  of 
sale,  with  technical  minuteness.  If  it  were  so,  it  would,  per- 
haps, be  found  that  there  are  few  titles  in  the  state,  acquired  by 
purchase  at  sheriff's  sales,  that  might  not  be  shaken.  The 
sheriff  can  not  sell  what  has  not  been  levied  upon,  but  a  gen- 
eral description  in  the  schedule  and  advertisement  of  sale  is 
sufficient. 

The  return  should  regularly,  for  the  security  of  purchasers, 
describe  the  premises  with  precision;  but  it  is  enough  if  the  da- 
scription  be  such  as  that  the  property  sold  may  be  clearly  iden- 
tified. In  this  case  the  land  sold  was  a  part  of  the  premises 
levied  upon  and  advertised,  and  that  part  is  described  in  the 
sheriff's  return  in  a  manner  by  which  it  may  be  sufficiently 
known  and  ascertained.  But  it  is  contended  that  the  sale  was 
void  because  a  part  only  of  the  premises  seized  and  advertised 
was  sold,  on  the  ground  that  the  sheriff  was  not  legaUy  author- 
ized to  sell  a  part  only,  but  was  bound  to  sell  the  whole  of  the 
land  levied  upon.  We  can  not,  however,  assent  to  the  proposition. 
Sheriffs,  it  is  believed,  are  already  sufficiently  disposed  to  sell 
more  than  is  necessary;  and  it  would  be  pregnant  with  mischief 
to  the  community  if  a  sheriff  who  lays  an  execution  for  one  hun- 
dred dollars  on  a  tract  of  land  worth  ten  thousand  dollars  should 
be  held  to  be  obliged  to  sell  the  entire  tract,  and  could  not  sell 
such  part  as  might  be  sufficient  to  discharge  the  debt.  On  the 
contrary,  we  think  that  in  such  a  case  the  sheriff  is  not  only  au- 
thorized to  lay  off  and  sell  such  a  proportion  of  the  land  as  may  be 
found  sufficient  to  satisfy  the  debt,  but  that  he  ought  to  do  so, 
and  not  to  sacrifice  at  auction  more  than  may  be  found  neces- 
sary. Or,  suppose  a  sherifi*  having  taken  in  execution  an  entire 
tract  of  land,  finds  it  will  sell  to  a  greater  advantage  if  divided 
and  sold  in  lots  than  if  sold  altogether,  and  accordingly  lays  it 
off  into  lots,  and  sells  them  separately  to   different  persons^ 
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would  it,  in  such  a  case,  be  said  that  the  Bale  of  each  lot  would 
be  void  because  the  sale  of  neither  was  the  sale  of  the  whole  ? 
And  jet  the  doctrine  contended  for  here,  if  maintained,  would 
lead  to  that  length. 

Vfe  can  perceiye  nothing  wrong  in  the  sale  and  return  in  this 
i,  and  a£Sim  the  judgment. 

Judgment  affirmed. 

6ee^  genenlly,  aa  to  amendinoiits  to  writs  of  axeoatum  and  the  retozna 
13  Am.  Beo.  173,  et  «eg.,  note. 


Wolf  v.  Wolf's  Exeoxjtob. 

[Q  Haxbu  axd  Gxxx,  882.] 

DaoovEBY—A  Bdendaht  ik  Equtit  ia  not  bound  to  make  any  diacoyery  in 
answering  a  bill  that  would  subject  him  to  a  criminal  prosecution.  It 
most  appear,  however,  from  the  bill  or  plea  that  his  answers  would  sub- 
ject him  to  punishment. 

I>l80OVZRT  MAT  BE  HAJ>,  not  Only  to  support  an  action  then  instituted,  but 
aa  auxiliary  to  the  maintenance  of  an  action  then  contemplated  to  be 
brought. 

Appeal  from  Frederick  county  court,  sitting  as  a  court  of 
equity.  Demurrer  to  the  bill,  which  was  OTerruled.  The  ap- 
appellant  was  the  defendant  below.    The  opinion  states  the 


W,  Schley,  for  appellant.  The  discoyeiy  sought  would  crimi- 
nate the  appellant  and  she  was  not  bound  to  answer:  Cooper's 
Plead.  202;  Fenton  y.  Hughes,  7  Yes.  290;  GartwrigU  v.  Green, 
8  Id.  405. 

Palmer  and  Boss,  contra.  Sharp  v.  Sharp,  8  Johns.  Ch.  407; 
Le  Boy  v.  Feeder,  1  Johns.  Cas.  417;  Chincey  v.  Tahourden,  2 
Atk.  392;  1  Hale's  P.  0.  505, 515;  Verplank  v.  Gaines,  1  Johns. 
CSh.  57. 

By  Court,  Stephen,  J.  This  is  the  case  of  a  demurrer  to  a  bill 
of  discoTCiy  filed  by  the  appellee  against  the  appellant,  on  the 
equity  side  of  Frederick  county  court,  on  the  ground  that  the 
matters  and  things  charged  in  the  bill,  of  and  concerning  which 
a  discovery  is  sought  to  be  obtained,  would  or  might,  if  con- 
fessed or  answered  by  the  respondent,  subject  her  to  punish- 
ment.  The  principle  is  uncontrovertibly  clear  and  well  estab- 
lished that  a  defendant  in  equity  is  not  bound  to  make  any  dis- 
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covery  in  answering  such  a  bill  as  would  subject  her  to  the 
punishment  of  the  law  by  a  criminal  prosecution,  or  would  cause 
her  to  iucur  any  pains,  penalties  or  forfeitures.  In  this  respect 
the  principles  of  equitable  jurisprudence  interpose  the  same 
shield  of  protection,  by  which  a  witness  is  guarded  in  a  court  of 
common  law;  but  it  is  equally  clear  that  if  no  such  penal  con- 
sequence will  follow,  it  is  the  undoubted  right  of  the  complain- 
ant to  ask,  and  the  duty  of  the  defendant  to  make,  the  discovery 
in  aid  of  the  administration  of  civil  justice. 

In  examining  the  allegations  in  the  bill,  it  is  not  perceived 
that  they  are  of  such  a  character  as  would,  if  answered,  subject 
the  respondent  to  the  apprehended  consequences.  She  was  the 
widow  of  the  complainant's  testator,  and  shared  largely  in  the 
bounties  of  his  will,  and  it  is  presumed  in  consequence  of  that 
relation,  most,  if  not  all  his  money  and  choses  in  action,  passed 
into  her  custody  and  possession  on  his  death.  The  allegations 
in  the  bill  are  nothing  more  than  a  charge  of  withholding  from 
the  complainant,  the  executor,  who  is  legally  and  rightfully  en- 
titled to  them  for  the  purposes  of  administration,  a  certain  sum 
of  money,  and  certain  choses  in  action,  belonging  to  the  estate 
of  his  testator. 

The  only  feature  of  the  bill,  which  seems  to  cast  the  most  dis- 
tant look  towards  a  criminal  accusation,  is  that  part  of  it  which 
charges  that  no  person  was  present  when  she  possessed  herself 
of  the  money,  bonds  and  notes;  but  it  is  most  manifest  that  this 
averment  was  not  made  to  give  a  color  of  criminality  to  her  con- 
duct; but  to  indicate  the  necessity  of  appealing  to  her  oath,  to 
enable  the  complainant  to  prosecute  the  suit  against  her,  which 
was  then  pending  at  law,  or  any  other  suit  which  he  might  there- 
after find  it  necessary  to  institute.  The  charge  is,  "that  no 
person  was  present  when  the  said  Mary  Wolf  took  possession 
of  the  money  aforesaid;  therefore,  your  orator  hath  no  1^^ 
proof  to  support  his  said  action  against  Mary  Wolf,  without  a 
discovery  of  the  facts  by  the  said  Mary  Wolf  in  this  honorable 
court  on  oath."  It  is  not  necessary,  as  was  contended  by  the 
counsel  for  the  appellant,  that  the  discovery  must  be  of  matter 
necessary  to  support  the  action  then  pending  against  hor  in 
Frederick  county  court;  because  the  position  is  undeniable, 
that  a  discovery  may  be  had,  not  only  to  support  an  action  then 
instituted,  but  as  auxiliary  to  the  maintenance  of  a  suit  then 
contemplated  to  be  brought.  This  principle  is  clearly  laid  down 
by  Cooper,  in  his  treatise  on  Pleading  in  Equity,  191,  192, 
where  he  says :  ' '  Where  a  bill  was  brought  for  a  discovery  in  aid  of 
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an  action  intended  to  be  brought,  a  demurrer,  upon  tbe  ground 
that  a  bill  T?ill  not  lie  merely  for  a  discovery  to  enable  tbe 
plaintiff  to  go  to  law,  where  the  plaintiff  had  not  actually 
brought  his  action,  was  overruled."  In  support  of  this  doctrine, 
he  cites:  Moodalay  v.  Morton,  1  Bro.  Ch.  469;  2  Dick.  652. 

Where  a  crime  is  charged  in  the  bill,  it  is  tbe  privilege  of  the 
respondeut  not  to  be  compelled  to  confess  either  the  offense 
charged,  or  any  fact  which  may  aid  in  the  prosecution  of  it. 
This  principle  will  be  found  in  Claridge  v.  Eoare,  14  Ves.  65, 
laid  down  in  the  following  words:  "  A  defendant  has  a  right  to 
insist  that  he  is  not  to  be  compelled  to  answer,  not  only  the 
broad  and  leading  fact,  but  any  fact,  the  answer  to  which  may 
furnish  a  step  in  the  prosecution,  if  any  person  should  choose 
to  indict  him."  But  it  must  appear,  either  by  the  bill  of  the 
complainant  or  by  the  plea  of  the  defendant,  that  his  answer 
may  subject  him  to  punishment,  or  he  will  be  compelled  to 
make  the  discovery  asked  for  in  the  bill.  As  if  a  bil]  states  the 
marriage  of  the  defendant  with  a  particular  woman,  this  of  itself 
is  no  offense;  but  if  he  pleads  that  she  is  his  sister,  that  fact 
would  constitute  the  alleged  marriage  a  criminal  act,  and  he 
may  refuse  to  state  anything  more,  or  to  speak  as  to  any  fact  or 
circumstance  which  may  form  a  link  in  the  chain.  For  this 
principle,  see,  also,  Claridge  v.  Hoare,  14  Yes.  64,  where  the 
lord  chancellor,  speaking  in  relation  to  this  subject,  says:  **  The 
first  consideration  is,  whether  an  indictable  offense  is  stated. 
For  the  consideration  of  that  question,  the  fact  appearing  upon 
the  plea,  the  embezzlement,  contrary  to  the  late  act  of  parlia- 
ment, must  be  taken  to  be  true;  also  that  all  the  matters  stated 
in  the  bill  relate  to  the  transaction,  so  stated  in  the  plea,  as 
criminal.  Then  the  bill  and  plea  together  bring  forward  the 
case  of  an  individual  charged  with  felony,  and  an  agreement 
between  several  other  persons,  of  which  the  object  was  to  pre- 
vent a  prosecution.''  In  the  case  before  this  court,  there  is 
nothing  in  the  allegations  of  the  complainant,  or  in  the  defense 
of  the  defendant,  which  indicate  a  criminal  charge,  to  a  prose- 
cution for  which  the  respondent  might  render  herself  amen- 
able, by  responding  to  the  facts  charged  in  the  bill,  or  the  in* 
terrogatories  therein  contained. 

Decree  affirmed. 
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HoYE  V.  Penn. 

[a  BABBIB  AMD  OZUh  473.] 

Gbiditor  Has  a  Right  to  Resort  to  all  the  Pbopebtt  of  his  two  debt- 
ors for  the  satisfaction  of  a  joint  debt,  owed  by  them  to  him,  and  chan- 
cery has  no  power  to  decree  that  if  the  property  of  one  of  the  debtors 
shall  not  be  sufficient  to  discharge  one  half  the  debt,  the  creditor  shall 
not  look  to  the  other  debtor  for  the  deficiency. 

Appeal  from  the  court  of  chancery.  The  chancellor  dia- 
missed  the  petition.     The  opinion  states  the  facts. 

Boyle,  for  the  appellant. 

Magruder,  contra. 

By  Court,  Martin,  J.  We  can  not  sanction  the  role  laid 
down  by  the  chancellor  in  this  case,  and  on  which  his  last  de- 
cree is  founded. 

The  original  decree  directed  that  the  trustee  should,  in  the 
first  instance,  sell  so  much  of  the  lands  of  Penn  as  would  be 
sufficient  to  raise  the  oue-half  of  the  debt,  and  so  much  of  the 
lands  of  Waters  as  would  be  necessary  to  make  the  other  half; 
it  further  ordered,  if  a  sufficient  sum  should  not  be  produced 
by  the  first  sale  to  discharge  the  debt,  the  trustee  should  pro- 
ceed to  sell  the  residue  of  the  lands  of  both  for  that  purpose. 
This  course  of  proceeding  was  directed  for  the  benefit  of  the 
debtors,  as  a  matter  of  equity  between  them,  but  not  to  oper- 
I  erate  ultimately  to  the  prejudice  of  the  creditor.     It  was  a  joint 

debt  due  by  Penn  and  Waters;  each  party  was  answerable  for 
the  whole;  and  we  think  it  a  clear  position,  that  where  a  cred- 
itor has  a  right  to  resort  to  the  joint  and  seyeral  funds  of  two 
,  debtors  for  the  payment  of  his  claim,  the  chancellor  has  no  au- 

thority to  limit  that  right  and  decree ;  if  the  funds  of  one  debtoi 
shall  be  sufficient  to  discharge  the  one  half  of  the  debt,  the 
I  creditor  shall  not  look  to  the  other  debtor  for  the  deficiency. 

In  this  case  all  the  lands  of  both  Penn  and  Waters  were  sold 
k  under  the  decree,  and  a  fund,  more  than  sufficient  to  pay  the 

i  debt,  was  produced  by  the  sale.     Whether  this  sum  was  made 

i  from  the  sale  of  Penn's  lands  or  Waters'  lands  is  a  matter  of  no 

I  import  to  Hoye.     He  is  not  interested  in  the  inquiry.     There 

I  is  a  fund  in  the  hands  of  the  trustee,  or  court  of  chancery,  from 

the  sale  of  lands  answerable  for  his  debt,  and  he  is  entitled  to 
the  whole  amount  of  it,  before  the  representatives  of   either 
Penn  or  Waters  can  have  a  claim  to  any  part. 
It  has  been  contended  that  the  sale  made  by  the  trustee,  and 
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the  report  of  the  auditor  founded  on  it,  and  directing  bow  the 
supposed  surplus  should  be  disposed  of,  having  been  confirmed 
bj  the  chancellor,  Hoje  is  concluded  by  it;  that  be  is  now  too 
late;  he  ought  to  have  made  his  objection  before  the  confirma- 
tion, and  while  the  subject  was  open  for  examination.  This 
would  be  requiring  an  impossibility  of  Hoye.  At  the  time  the 
sale  of  the  trustee  and  report  of  the  auditor  were  confirmed,  it 
was  not  known  any  objection  against  the  proceedings  existed. 
The  inability  of  the  purchaser  of  Waters'  land  to  pay,  did  not 
then  appear,  nor  was  it  disclosed  until  long  after  the  confirma- 
tion. No  laches,  therefore,  can  be  imputed  to  him;  and  it 
would  be  a  strange  system  of  equity  to  deprive  a  man  of  his 
debt  for  not  making  a  defense,  at  a  time  when  no  defense  ex- 
isted. 
Decree  reversed. 


Osgood  v.  Lewis. 

[2  Habbd  k  QiLL,  495.] 

Avna  VxBDior,  tbb  Alligations  of  Fraud  and  Decbit  in  the  declBra- 
tion  are  eqmTalent  to  the  charge  of  an  actual  9ck7iUr, 

AYwaatKST  of  Fraitd  and  Dsceit  is  immaterial  where  there  is  an  ezpreM 
warranty. 

Warbantibs,  on  thb  Sales  of  Pebsonaltt,  are  of  two  kii^ds,  expresi 
and  implied. 

Wabaantt,  What  is. — Any  affirmation  of  the  quality  or  condi« 
tion  of  the  thing  sold,  not  nttered  as  matter  of  opinion  or  belief,  made 
by  the  seller  at  the  time  of  the  sale,  for  the  purpose  of  assuring  the 
buyer  of  the  truth  of  the  fact  affirmed,  and  inducing  him  to  make  the 
purchase,  if  so  received  and  relied  on  by  the  purchaser,  is  an  express 
warranty. 

Wabiuntt— How  DsTERKnnsD. — ^If  the  facts  relied  upon  to  prove 
an  express  warranty  rest  in  parol,  it  is  the  province  of  the  jury  to  de- 
termine whether  such  facts  amount  to  an  express  warranty;  but  the 
ooort  must  determine  whether  an  agreement  in  writing  contains  an  ex- 
press warranty  or  not^ 

IxFLEXD  Warranties  arise  by  operation  of  law,  and  they  exist  without  any 
intention  of  the  seller  to  create  them.  They  are  conclusions  or  infer- 
fDoss  of  law,  pronounced  by  the  court,  upon  facts  admitted  or  proved 
before  the  jury. 

Imfukd  Warrantus  arb  of  Two  ELinds.— 1.  Those  untinotured  by  actual 
fraud  or  deceit,  as  a  warranty  of  title;  2.  Those  where  fraud  and  deceit 
are  their  very  essence;  as  where  a  seller,  knowing  of  the  unsoundness  of 
an  article,  uses  artifice  to  conceal  such  defect  from  the  buyer. 

A  STATKIfENT  IN  A  BiLL  OF  PARCELS  FDR  A  QUANTITr  of  oil,    that   it  WaS 

"winter-pressed  sperm  oil,*'  is  an  express  warranty  by  the  vendor,  that 
such  oil  was  winter-pressed. 
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Seller  op  Personal  Property  is  not  answerable  for  any  defects  in  the 
quality  or  condition  of  the  article  sold,  without  an  express  warranty  or 
fraud,  but  this  rule  is  not  universal,  as  where  personalty  is  sold  by 
sample,  etc. 

Case.  The  plaintiffs  purchased  from  the  defendant  a  certain 
quantity  of  sperm  oil,  and  received  from  him  at  the  time  the 
oil  was  delivered  a  bill  of  parcels,  containing  a  statement  that 
plaintiffs  had  purchased  of  him  one  hundred  and  fifteen  casks 
of  *'  winter-pressed  sperm  oil."  The  oil  turned  out  to  be  of  a 
very  inferior  quality.  Verdict  and  judgment  for  defendant. 
Appeal  from  the  Baltimore  county  court. 

Williams,  district  atiomey  of  United  States,  and  Taney,  for  ap- 
pellants. 

R.  Johnson,  and  Wirt,  aUomey-general  of  United  States,  contra. 

By  Court,  Dorset,  J.  Three  questions  have  been  argued  in 
this  cause.  The  first  (presented  by  the  first,  second,  and  third 
exceptions),  is  whether  the  statement  in  the  bill  of  parcels  that 
the  oil  therein  mentioned  was  winter-pressed,  be  a  warranty  of 
that  fact  ?  The  second  (arising  on  the  fourth  exception),  is 
whether,  upon  the  whole  proof  permitted  to  go  to  the  jury,  the 
county  court  erred  in  instructing  them  that  there  was  no  evi- 
dence that  the  oil  was  warranted  winter-pressed  ?  The  third 
question  (involved  both  in  the  third  and  fourth  exceptions),  is, 
can  the  appellants,  having  sued  in  case,  and  charged  fraud  and 
deceit,  recover  without  proof  of  a  scienter  ? 

It  was  not  denied  in  the  argument  that  after  verdict  the 
allegation  of  fraud  and  deceit  in  the  declaration  is  equivalent 
to  the  charge  of  an  actual  scienter;  and  it  was  admitted  that  if 
in  this  case  there  be  an  express  warranty  that  the  oil  was  winter- 
pressed,  then  the  averment  of  fraud  and  deceit  is  immaterial, 
and  need  not  be  proved. 

Warranties  on  the  sales  of  personal  property  have  usually 
been  divided  into  two  classes,  express  and  implied.  To  create 
an  express  warranty,  the  word  "  warrant "  need  not  be  used, 
nor  is  any  precise  form  of  expression  required.  Any  affirma- 
tion of  the  quality  or  condition  of  the  thing  sold  (not  uttered 
as  matter  of  opinion  or  belief),  made  by  the  seller  at  the  time 
of  sale  for  the  purpose  of  assuring  the  buyer  of  the  truth  of  the 
fact  affirmed,  and  inducing  him  to  make  the  purchase;  if  so  re- 
ceived and  relied  on  by  the  purchaser,  is  an  express  warranty. 
And  in  cases  of  oral  contracts  on  the  existence  of  these  neoes- 
sary  ingredients  to  such  a  warranty,  it  is  the  province  of  the 
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jary  to  decide  upon  considering  all  the  circumstances  attending 
the  trausaction.  But  of  written  contracts,  the  court  are  the 
expositors.  "Whether  the  instrument  contain  an  express  war- 
ranty or  not,  thej  must  determine;  not  leaving  the  question  to 
be  inferred  bj  a  jury  from  a  consideration  of  facts  aliunde. 

Implied  warranties  arise  by  implied  operation  of  law;  they 
exist  without  any  intention  of  the  seller  to  create  them;  and 
may  properly  be  divided  into  two  kinds.  The  one  untinctured 
by  actual  fraud  or  deceit,  as  the  warranty  of  title,  warranty 
that  provisions  purchased  for  domestic  use  are  wholesome;  and 
the  warrant}'  in  executory  contracts,  or  where  the  purchaser 
had  no  opportunity  of  inspection,  that  the  article  contracted 
for  shall  be  salable  as  such  in  the  market.  The  other  kind  of 
implied  warranties  are  those  where  fraud  and  deceit  are  of  their 
very  essence,  without  which  they  do  not  exist,  as  in  cases  where 
the  seller  of  any  article,  knowing  of  its  unsoundness,  uses  any 
disguise  or  artifice  to  conceal  it,  or  represents  it  (whether  in 
the  way  of  expressing  opinion  or  belief,  or  otherwise)  to  be 
exempt  from  such  defect.  Implied  warranties  are  not  conclu- 
Biona  or  inferences  of  fact  drawn  by  a  jury;  but  they  are  the 
conclusions  or  inferences  of  law  pronounced  by  the  court  upon 
facts  admitted  or  proved  before  the  jury.  If  the  facts  be  con- 
troverted, the  court  hypothetically  instruct  the  jury  that  if  they 
find  such  and  such  facts,  then  there  is  an  implied  warranty, 
and  their  verdict  must  be  given  accordingly;  but  if  they  do  not 
find  those  facts,  then  there  is  no  implied  warranty.  Where  an 
inquiry,  therefore,  is  submitted  to  a  jury  whether  an  afiirmation 
or  statement  made  by  the  seller  of  the  quality  of  an  article  sold 
be  a  warranty  or  not,  the  question  would  be,  not  whether  it  be 
an  implied,  but  an  express  warranty?  Had  the  court  below 
permitted  this  case  to  go  to  the  jury  to  determine  whether,  upon 
the  whole  testimony  offered,  the  oil  was  winter-pressed  oil,  the 
question  of  express  warranty  only  could  have  been  the  subject 
of  their  inquiry.  The  attempt,  therefore,  by  the  appellee's 
counsel  to  sustain  the  opinion  of  the  county  court  on  the  ground 
that  the  present  action  depends  on  an  implied  warranty,  if  these 
positions  be  correct,  can  not  avail  them. 

In  support  of  the  doctrine  likewise  insisted  on,  that  conced- 
ing this  to  be  an  implied  warranty,  on  which  an  action  on  the 
case  could  be  sustained,  without  any  allegation  of  fraud,  3'et 
that  fraud,  being  charged,  must  be  proved;  no  case  of  acknowl- 
edged authority  has  been  produced.  The  passages  relied  on 
to  establish  it  in  Selwyu's  Nisi  Prius,  p.  482-3,  tit.  Deceit,  are 
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mere  statements  of  the  principles  decided  in  DaWs  case,  Cro. 
Eliz.  44;  Springwell  v.  Allen,  Alley n,  91;*  and  Chandelor  v. 
Lopus,  Cro.  Jac.  4.  The  only  point  adjudged  in  the  two  former 
of  these  cases  is  that  he  who  sells  a  chattel  without  title  is  not 
answerable  to  the  purchaser  (from  whom  the  property  is  recoY- 
ered  by  the  rightful  owner),  unless  he  made  an  express  war- 
ranty, or  knew  of  the  defect  of  his  title.  And  the  only  point 
settled  by  the  last  case,  except  that,  in  pleading,  affirmation  of 
a  fact  does  not  mean  a  warranty  thereof,  is  that  if  the  seller  of 
a  horse,  knowing  him  to  be  uns6und,  affirms  lo  the  buyer  that 
he  is  sound;  or  if  the  owner  of  a  stone  of  no  real  value,  know- 
iug  it  to  be  such,  sell  it  to  a  person  unskilled  in  such  articles 
as  a  diamond  of  great  value,  and  affirm  it  so  to  be;  no  ac- 
tion lies  against  him  by  the  purchaser  whom  he  has  defrauded; 
and  that  it  is  the  same  thing  whether  he  knew  his  affirmations 
to  be  false,  or  believed  them  to  be  true.  It  is  unnecessary  to 
say  that  these  decisions  are  at  war  with  the  settled  axioms  of 
the  law  as  recognized  in  all  modern  cases  and  writers  on  the 
subject.  In  an  action  on  the  case,  upon  an  express  warranty, 
fraud  and  deceit,  though  alleged,  need  not  be  proved,  because 
the  allegation  is  immaterial,  the  action  being  sustainable 
without  it.  The  same  reason  will  produce  the  same  conse- 
quence in  all  actions  on  the  case  on  implied  warranties,  where 
the  scienter  is  not  an  essential  ingredient  of  the  right  of  action. 
This  view  of  the  subject  accords  with  that  found  in  Long  on 
Sales,  120,  where,  in  treating  of  warranties  in  sales  of  personal 
property,  it  is  stated  **  some  warranties  are  implied  by  law 
without  any  particular  stipulation  between  the  parties.  Thus 
the  seller  is  always  understood  to  undertake  that  the  commod- 
ity he  sells  is  his  own;  and  if  it  prove  otherwise,  an  action  on 
the  case  in  the  nature  of  deceit  lies  against  him  to  exact  dam- 
ages for  this  deceit.  In  contracts  for  provisions,  it  is  always 
implied  that  they  are  wholesome,  and  if  they  be  not,  the  same 
remedy  may  be  had/'  Yet  in  either  of  those  cases  the  seller  is 
liable,  though  ignorant  of  the  defect.  But  if  sued,  as  directed, 
'*  in  nature  of  deceit,"  where  the  scienter,  or  fraud  and  deceit, 
are  always  alleged,  no  recovery  can  be  had,  according  to  the 
doctrine  contended  for,  without  proof  of  actual  fraud.  In  such 
cases  the  fraud  and  deceit  are  intendments  of  law,  not  matters 
of  fact  necessary  to  be  proved.  As  was  justly  observed  by  Chief 
Justice  Anderson,  who  dissented  from  the  other  judges  in  Dale^s 
case:  ''  It  shall  be  intended  that  he  that  sold  had  knowledge 
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whether  they  were  his  goods  or  not."  It  hence  follows  that 
the  opinion  of  the  county  court  can  not  be  supported  on  the 
principle  urged  in  the  argument  of  the  third  question. 

Whether  the  statement  in  the  bill  of  parcels,  that  the  oil  was 
•*  winter-pressed,"  be  per  se  a  warranty  of  that  fact,  is  a  ques- 
tion of  more  difficulty.  In  oral  contracts,  much  of  the  colloquium 
"waa  never  intended  or  understood  by  the  parties  to  be  essential 
component  parts  of  the  contract.     But  in  written  agreements 
nothing  is  inserted  which  is  immaterial;  no  fact  stated  which  is 
not  presumed  to  be  relied  on  by  the  parties,  and  for  the  truth 
of  which  the  one  does  not  bind  himself  to  the  other.     Upon 
this  principle  it  is,  that  mere  recitals  in  deeds  have  been  held 
to  be  covenants;  upon  this  ground  must  rest  the  decision  that 
the  action  of  covenant  could  be  supported  in  Crcsmer  v.  Brad" 
shaWf  10  Johns.  484.    There  the  plaintiff  declared  on  a  bill  of 
sale,  by  which  the  defendant,  in  consideration  of  one  hundred 
and  seventy-five  dollars,  bargained  and  sold  to  the  plaintiff  *'  a 
negro  woman  slave,  named  Sarah,  aged  about  thirty  years,  being 
of  sound  mind  and  limb,  free  from  all  disease."    And  the  de- 
fendant, in  due  form,  in  the  covenanting  part  of  the  instrument 
(omitting  everything  as  to  age  or  soundness),  covenanted  only 
to  warrant  and  defend  the  slave,  so  sold  to  the  plaintiff,  against 
the  defendant  and  all  other  persons.     The  alleged  breach  was, 
that  the  slave  was  unsound,  and  affected  with  divers  diseases, 
etc.     Per  curiam  ^  the  words  in  the  bill  of  sale,  '*  being  of  sound 
mind  and  limb,  and  free  from  all  diseases,"  are  an  averment  of 
a  fact,  and  import  an  agreement  to  that  effect.     The  words  were 
not  used  as  a  mere  description  of  the  slave;  they  amount  to  an 
express,  not  an  implied  warranty;  to  a  warranty  of  the  sound- 
ness of  the  slave.     The  plaintiff  is  therefore  entitled  to  judg- 
ment. 

If  the  bill  of  parcels  be  considered  as  the  written  contract 
between  the  parties,  the  statement  therein,  that  the  oil  was 
*'  winter-pressed,"  could  not  be  considered  as  mere  matter  of 
description;  or  of  opinion  or  belief  of  the  seller;  but  as  the 
averment  of  a  material  fact,  of  which  he  has  taken  to  himself 
the  knowledge,  and  the  existence  of  which  be  warrants.  This 
court,  however,  has  never  decided  that  the  bill  of  parcels  is  the 
written  contract,  nor  is  it  designed  at  this  time  to  express  any 
opinion  upon  that  subject;  but  in  Baliurs  v.  Sellers  and  Fatter- 
son,  5  Harr.  &  John.  117  [9  Am.  Dec.  492],  and  6  Harr.  &  John. 
249,  this  court  did  decide  that  the  bill  of  parcels  in  that  case 
was  written  evidence  of  the  contract;  and  could  not  be  added 
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to,  or  yaried  by,  oral  testimony.  It  follows  as  a  necessaiy  oon- 
seqaence  that,  if  the  bill  of  parcels  be  '*  the  written  evidence 
of  the  contract/'  the  terms  and  expressions  thereof  mast  re- 
ceiye  the  same  eonstmction  that  would  be  given  them  if  ex- 
pounded from  the  written  agreement  itself,  where  calling  it 
**  winter-pressed  oil,"  would  be  a  warranty  that  it  was  such. 

Upon  English  authorities,  independently  of  any  decisions  in 
this  state,  it  would  appear  that  a  statement  in  a  bill  of  parcels, 
or  any  similar  instrument,  of  the  quality  of  an  article  sold,  is  a 
warranty  thereof.  In  Tales  y.  Fym,  6  Taunt.  446,  an  action 
upon  a  sale  note  (an  instrument  of  no  greater  solemnity  or 
obligation  than  a  bill  of  parcels)  '  *  of  fifty-eight  bales  of  prime 
singed  bacon,"  on  account  of  a  taint  in  some  of  it.  Justice 
Heath  decided  **  that  the  contract  amounted  to  a  warranty  that 
it  was  prime  singed  bacon,  and  being  in  writing,  could  not  be 
added  to  by  parol  evidence."  And  on  motion  to  set  aside  the 
verdict,  the  opinion  of  the  learned  judge  was  sustained  by  the 
court  of  common  pleas.  In  Shepherd  v.  Kain,  5  Bam.  &  Aid. 
240,  an  action  on  the  case  for  breach  of  warranty,  the  only  evi« 
dence  of  which  was  the  advertisement  of  a  vessel  as  '*  copper- 
fastened,"  yet  sold  with  all  faults,  upon  proof  that  she  was 
only  partially  copper-fastened.  Best,  J.,  determined  that  the 
plaintiff  was  entitled  to  recover;  and  this  opinion  was  afEurmed 
in  the  court  of  king's  bench.  These  are  cases  in  which  was 
recognized  an  express  warranty  of  quality,  from  the  mere  state- 
ment thereof  in  the  sale  note  or  advertisement. 

As  establishing  a  contrary  doctrine,  has  been  cited  for  the 
appellee,  the  case  of  Jendwine  v.  Slade,  a  nisi  prius  decision  of 
Lord  Kenjon,  in  2  Esp.  572.  The  action  was  brought  to  re- 
cover damages  on  the  sale  of  two  pictures,  sold  under  a  cata- 
logue, wherein  the  names  of  the  artists,  who  had  been  dead 
some  centuries,  were  placed  opposite  to  the  pictures;  the 
ground  of  action  being,  that  the  pictures  were  not  the  works  of 
those  artists,  of  which,  it  was  alleged,  the  catalogue  was  a  wai> 
ranty.  Lord  Keuyon  said:  "  It  was  impossible  to  make  this 
the  case  of  a  warranty;  the  pictures  were  the  works  of  artists 
some  centuries  back;  and  there  being  no  way  of  tracing  the 
picture  itself,  it  could  only  be  matter  of  opinion  whether  the 
picture  in  question  was  the  work  of  the  artist  whose  name  it 
bore  or  not.  What,  then,  does  the  catalogue  import  ?  That  in 
the  opinion  of  the  seller  the  picture  is  the  work  of  the  artist^ 
whose  name  he  has  affixed  to  it."  Looking  only  to  the  facts  in 
the  case  of  Jendwine  v.  Slade,  and  the  decision  of  the  judge 
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upon  tbem,  it  might  perhaps  be  considered  as  entitled  to  all 
the  weight  in  favor  of  the  appellee,  which  his  counsel  have 
ascribed  to  it.  But  when  tbe  explanation  and  grounds  of  tho 
opinion,  as  given  by  the  judge  himself,  are  adverted  to,  tbeir 
onlj  application  to  the  case  at  bar  is  to  recognize  the  plaintiff's 
right  to  recover.  He  states  tbat  it  is  impossible  to  make  put- 
ting the  name  of  the  artist  in  the  catalogue  opposite  the  pict- 
ure, a  warranty,  because  it  was  tbe  work  of  an  artist  some 
centuries  back;  and  there  being  no  way  of  tracing  the  picture 
itself,  it  could  only  be  matter  of  opinion  whether  the  picture  in 
question  was  the  work  of  an  artist  to  whom  it  was  imputed,  or 
not.  Suppose,  instead  of  an  ancient,  it  had  been  a  picture  of 
recent  execution;  what  then,  by  necessary  inference,  would  have 
been  the  opinion  of  the  learned  judge?  Why,  as  there  did 
exist  a  mode  "  of  tracing  the  picture  itself,'*  therefore,  by  plac- 
ing the  name  of  the  artist  in  the  catalogue,  opposite  the  pict- 
are,  is  not  a  mere  expression  of  the  opinion  of  the  seller,  but  a 
warranty  of  the  fact.  The  oil  in  controversy  is  no  article  of 
antiquity;  it  was  manufactured  but  a  short  time  before  in  Nan- 
tucket, where  Lewis  resided,  and  whence  he  brought  it  to  Balti- 
more, and  sold  it  as  his  own.  Without  great  inconsistency  and 
abandonment  of  his  own  reasoning,  Lord  Kenyoa  (who  decided 
Jendwiiie  v.  Slade)  could  not  do  otherwise  than  determine  that 
the  statement  in  the  bill  of  parcels,  that  the  oil  was  **  winter- 
pressed,"  was  a  warranty  thereof. 

As  a  general  proposition,  it  is  true  that  in  sales  of  personal 
property  the  seller  is  not  answerable  for  any  defects  in  the 
quality  or  condition  of  the  article  sold,  without  an  express  war- 
ranty or  fraud.  But  the  universality  of  this  rule  is  qualified  by 
many  exceptions,  much  more  inconsistent  with  it  than  the  prin- 
ciple on  which  the  appellants  here  rest  their  right  to  recover. 
As  if  a  manufacturer  contract  to  famish  goods  at  a  stipulated 
(even  though  it  be  reduced)  price,  there  is  an  implied  warranty 
that  the  goods  delivered  be  of  merchantable  quality.  To  this 
effect  is  the  case  of  Laing  V.  Fidgeon^  6  Taunt.  108.  So  also  if 
the  buyer  had  no  opportunity  of  ascertaining,  by  inspections^ the 
quality  of  the  article,  there  is  an  implied  warranty  that  it  be 
salable  in  the  market  under  the  denomination  by  which  it  was 
sold.  Such  are  the  cases  of  Gardiner  v.  Gray,  4  Campb.  144, 
and  Bridge  v.  WaiUy  1  Stark.  504.  It  is  not  sufBcient  that  the 
article  delivered,  abstractly  bear  the  name  of  that  contracted 
for;  it  roust  do  more,  there  is  an  implied  warranty,  that  it  be  of 
that  quality  which  a  commodity  of  that  name  must  possess  to  be 
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salable  in  the  market.  Nay,  such  is  the  disposition  of  coarta 
of  justice  to  ingraft  exceptions  upon  this  general  rule  of  law, 
that  in  Gray  and  another  y.  Cox  and  oiherSy  in  4  Bam.  &  Cres. 
108,  Abbott,  C.  J.,  decided,  *'  that  the  defendants  having  sold 
the  copper  to  be  applied  to  a  specific  purpose,  and  having  re- 
ceived for  it  the  market  price  of  the  day,  must,  in  law,  be  con- 
Bidered  as  warranting  it  to  be  reasonably  fit  for  that  purpose." 
And  the  same  doctrine  was  previously  avowed,  in  Bluett  v. 
Osborne  and  another,  1  Stark.  384,  by  Lord  EUenborough,  who 
stated  that  ''  a  person  who  sells,  impliedly,  warrants  that  the 
thing  sold  shall  answer  the  purpose  for  which  it  was  sold." 

The  cases  of  Seixas  v.  Woods,  2  Cai.  48  [2  Am.  Dec.  215], 
and  Swell  v.  Colgate,  20  Johns.  196  [11  Am.  Dec.  266],  have  been 
mainly  relied  on  for  the  appellee,  and  it  must  be  admitted  that 
upon  tbe  principles  on  which  they  are  professedly  decided,  it  is 
not  possible  to  reconcile  them  with  the  decisions  in  England, 
which  have  been  referred  to.  Regarding  the  facts  only  of  these 
Kew  York  cases,  it  might,  perhaps,  be  urged  (but  whether  upon 
sustainable  ground  or  not,  we  mean  to  intimate  no  opinion), 
that  they  differ  from  tbe  case  at  bar  in  this;  here  the  statement 
relied  on  as  a  warranty,  is  of  the  quality  of  the  thing  sold,  viz., 
that  it  was  *'  winter-pressed;"  there  the  question  was,  whether 
the  selling  an  article  as  brazilletto  or  barilla,  creates  an  implied 
warranty,  that  it  be  that  for  which  it  is  sold.  The  court  there, 
however,  have  placed  their  opinions  upon  no  such  distinction; 
but  have  broadly  determined  that  the  showing  by  the  seller  to 
the  purchaser,  of  the  invoice  representing  the  quality,  the  ad« 
Tertisement  of  sale,  and  bill  of  parcels  delivered  to  the  buyer, 
all  representing  the  same  fact,  are  no  evidence  of  a  warranty 
(either  express  or  implied)  of  the  quality  of  the  articles  sold. 
Justices  Thompson  and  Kent,  by  whom  Seixas  v.  Woodn  was  de- 
cided (Lewis,  C.  J.,  having  dissented),  appear  mainly  to  found 
their  opinion  upon  the  two  old  cases  of  Chandelor  v.  Lopus,  and 
Springwdl  v.  Allen,  to  tbe  former  of  which  they  are  made  by  the 
reporter  to  give  an  entirely  new  version.  They  state  the  decis- 
ion of  tbe  court  to  have  been,  that  an  action  of  trespass  would 
not  lie,  for  selling  a  jewel,  affirming  it  to  be  a  bezar  stone, 
when  in  truth  it  was  not,  unless  the  defendant  knew  it  not  to 
be  a  bezar  stone,  or  had  warranted  it  to  be  such.  The  court  in 
tbat  case  made  xio  such  decision.  They  held  the  declaration  to 
be  ill,  ''  for  as  much  as  no  warranty  is  alleged"  (the  narr.  having 
only  stated  tbut  the  goldsmith  "  affirmed  to  Lopus  that  the  stone 
was  a  bezar  stone  ").    And  so  far  from  intimating  an  opinion  that 
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tLe  action  could  have  been  sustained,  if  the  goldsmith  had 
known  the  stone  not  to  be  a  bezar  stone,  they  expressly  state, 
that  "  although  he  knew  it  to  be  no  bezar  stone,  it  is  not  ma- 
terial; for  every  one  in  selling  his  wares,  will  a£Qrm  that  hia 
wares  are  good,  or  the  horse  which  he  sells  is  sound;  yet  if  he 
does  not  jvarrant  them  to  be  so,  it  is  no  cause  of  action."  As 
to  Spriru/well  v.  Alien,  it  professes  to  settle  precisely  the  same 
question  which  arose  in  Dale's  case;  that  no  action  would  lie 
against  a  man  selling  the  horse  of  another,  which  he  believed  to 
be  hia  own.  Many  other  cases  are  relied  on,  in  Seixas  v.  Woods^ 
some  of  which  are  applicable  to  sales  of  real  propei*ty  ouly,  and 
in  none  of  them  can  aught  be  f ouud  further  sustaining  the  opin- 
ion there  pronounced,  or  more  strongly  militating  against  that 
now  given,  than  the  general  rule  before  laid  down,  that  in  sales 
of  personal  property  no  warranty  of  quality  is  implied. 

The  case  of  SweU  v.  Colgate,  20  Johns.  196  [11  Am.  Dec. 
266],  is,  in  fact,  a  mere  reiteration  of  what  was  decided  in  Seixas 
V.  Woods,  The  weight  of  the  authority  of  Seixas  v.  Woods  (and 
consequently  of  SweU  v.  Colgate),  is,  however,  somewhat  shaken 
by  that  distinguished  jurist,  the  late  Chancellor  Kent,  by  whom 
it  was  decided.  In  his  commentaries,  vol.  2,  p.  274,  275,  after 
ample  time  for  the  most  thorough  investigation  and  mature 
deliberation  upon  the  subject,  when  treating  ''  of  the  implied 
warranty  of  the  articles  sold,''  he  says:  ''  In  Seixas  v.  Woods 
the  rule  was  examined  and  declared  to  be,  that  if  there  was 
no  express  warranty  by  the  seller,  or  fraud  on  his  part,  the 
buyer,  who  examines  the  article  himself,  must  abide  by  all 
losses  arising  from  latent  defects  equally  unknown  to  both 
parties;  and  the  same  rule  was  again  declared  in  Stoeti  v.  Col" 
gaie.  There  is  no  doubt  of  the  general  rule  of  law  as  laid 
down  in  Seixas  v.  Woods,  and  the  only  doubt  is  whether  it 
was  well  applied  in  that  case,  where  there  was  a  description 
in  writing  of  the  article  by  the  vendor,  which  proved  not  to 
he  correct,  and  from  which  a  warranty  might  have  been  in- 
ferred." But  yield  to  those  cases  (what  we  think  them  by  no 
means  entitled  to)  the  full  effect  of  establishing  the  universality 
of  the  rule,  without  an  exception,  that  nothing  but  an  express 
warranty  or  fraud  will  enable  a  purchaser  to  obtain  an  indem- 
nity for  a  defect  of  quality  in  the  thing  purchased,  the  case  be- 
fore us  stands  unaffected  by  it.  The  statement  in  the  bill  of 
parcels  that  the  oil  was  *'  winter-pressed "  is  regarded  as  an 
express  warranty;  and  under  the  decisions  in  Batlurs  v.  Sellers 
^  Patterson,  6  Harr.  &  Johii.  249  [9  Am.  Dec.  492],  the  court,  and 
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not  the  jury,  is  the  tribuDal  so  to  declare  it.  The  opinions 
of  the  couBtj  court,  therefore,  in  none  of  the  exceptioDS,  can  be 
sustained. 

But  suppose  the  bill  of  parcels  is  not  to  be  construed  in  the 
same  manner  that  a  'written  agreement  between  the  parties 
•should  be,  and  is  to  be  regarded  as  a  mere  receipt,  and  that, 
notwithstanding  the  ease  of  Batiiirs  v.  Sellers  S  Patterson,  6 
fiarr.  &  John.  249,  parol  evidence  might  be  offered  to  prove  tlie 
•contract,  is  it  possible  that  a  jury  could  attach  less  weight  to 
•the  written  statement  in  the  bill  of  parcels  than  they  would 
•do  to  Lewis'  verbal  affirmation  of  the  same  fact;  which  affirm- 
ation is  an  express  warranty,  if  so  intended  to  be,  of  which 
intention,  in  oral  contracts,  the  jury  only  are  competent  to 
judge. 

Adverting,  then,  to  some  of  the  leading  facts  in  proof  by  the 
appellants:  that  they,  for  the  first  time,  were  about  to  become 
dealers  in  sperm  oil;  that  '*  winter-pressed"  was  of  nearly  dou* 
ble  the  value  of  summer-pressed  oil;  that  the  price  paid  was 
that  of  winter-pressed  oil;  that  such  was  the  temperature  of  the 
weather  at  the  time  of  sale  that  the  most  experienced  dealers  in 
the  article  could  not  distinguish  the  one  from  the  other  but  by 
the  aid  of  chemical  experiments  by  men  of  science;  that  in  the 
bill  of  parcels  it  was  denominated  "  winter-pressed"  oil;  aud 
the  appellee  had  admitted  that  he  had  sold  it  for  the  best  win- 
ter-pressed oil,  and  that  it  was  not  what  he  had  sold  it  for — 
can  the  instruction  given  to  the  jury  (as  stated  in  the  fourth  ex- 
ception), that  there  was  no  evidence  of  a  warranty,  be  for  one 
moment  sustained  ?  Would  it  have  been  an  unreasonable  in- 
ference from  the  facts  to  be  drawn  by  the  jury  that  in  the  verbal 
contract  the  appellants  required  and  received  a  warranty  of 
quality  ?  Upon  what  other  ground  can  its  insertion  in  the  bill 
of  parcels  be  accounted  for  ? 

It  matters  not  that  this  testimony  be  contradicted,  its  foroe 
impaired  by  the  proof  adduced  on  the  part  of  the  appellee;  in 
such  circumstances  it  is  the  jury,  not  the  court,  who  are  to  de- 
cide. 

Dissenting  from  the  opinions  of  the  county  court,  on  all  the 
exceptions,  let  their 

Judgment  be  reversed,  and  a  procedendo  awarded. 


Warramtt,  when  implied  in  sale  of  chatteh:  Shnermm  v.  Brigkam,  6  Aol 
Dec.  113,  note;  see  note  to  Bailey  v.  NiekoU.  1  Id.  84;  Sem»  v.  WoodM^  S 
Id.  215,  note  220. 
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[IBlod'sOb.448.] 

I^AHD  WAB  HOT  LiABLB  TO  Salb  ON  ExiouTiON  ftt  oommon  Uw  for  the  debt 

d  a  priTste  creditor. 
For  a  Dbbt  Dux  thx  Stats  or  thx  Kino,  land  oonld  always  be  taken  in 

execotion. 
Kino's  Dkbt  is  Pbkfbbbxd  in  execution,  and  in  the  administration  of  de- 
cedents' estates  to  that  of  a  citizen. 
Kino's  Prkfebxncb  Dnvoltzd  upon  thx  Statx  at  the  revolution. 
Statx  has  a  LncN  on  thx  Lands  of  its  judgment-debtor,  from  the  oom« 

mencement  of  the  action  under  our  statute. 
Bxanon's  wholk  Kxal  Eotatx  is  Liablx  in  this  Statx  by  statute,  to  be 

taken  in  execution. 
Judomxnt  Likn  attaches  on  land  at  the  date  of  the  judgment. 
JuiMJHXNT  liiKN  EXISTS  AVTXR  THX  DxATH  of  a  party  has  abated  the  causey 

but  execution  can  not  issue  until  the  judgment  has  been  reviyed. 
FiKBi  Facias  Boonb  thx  Dxixndant's  Goods  from  its  tesU  at  common 

law. 
Undxb  thx  Statotx  of  Frauds,  Fikri  Facias  binds  the  defendant's  goods 

only  from  its  delivery  to  the  shenjT  as  respects  purchasers  and  creditors. 
Ax  TO  thx  Partt  HtmbWiIT,  notwithstandino  thx  Statutx,  judgment  and 

fieri  fada»  still  relate  to  the  first  day  of  the  term,  or  at  least  to  the  UtiU 

of  the  writ. 
FkXBi  Facias  Testxd  in  thx  Dktxndant's  Lipx-timx  may  be  executed 

after  his  death. 
No  Distinction  is  Madk  bbtwxxn  Rbaltt  and  Personalty  under  the 

statute  subjecting  land  to  sale  on  execution,  as  it  has  been  construed 

here,  so  far  as  the  effect  of  an  execution  tested  in  the  debtor's  life-time 

is  concerned;  so  that  the  debtor's  land  may  be  sold  after  his  death  under 

a  fieri  faudiu  levied  or  tested  before. 
Land  d  Changed  into  Personalty  by  an  Execution  Sale,  and,  the 

debtor  being  decessed,  the  surplus  goes  to  his  personal  representative. 
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and  not  to  hia  heir.     So  held  by  the  chancellor,  but  the  court  of  apx»c..Is 

held  otherwiae. 
Mutation  of  Rraltt  into  Pebsonaltt  bt  Judicial  Proceedings  discussed 

by  the  chancellor. 
Money  in  the  Hands  of  a  Sheriff  or  a  third  person  can  not  be  taken 

under  tkfieri/acia^ 
Sheriff  holding  Money  made  on  Execution  from  another  Coubt  can 

not  be  directed  by  this  court  to  bring  it  in  for  distribution. 

Cbeditob'b  Bnx,  by  Hiram  and  Elizabeth  Jones,  against  tbe 
infant  heirs  of  Jesse  Jones,  deceased,  and  Biohard  Spencer  and 
Edward  Brown.  From  the  allegations  of  the  bill,  which  were 
admitted  by  the  answers  severally  put  in  by  the  defendants,  it 
appeared  that  Jesse  Jones,  deceased,  was  indebted  to  the 
plaintiff,  Hiram  Jones,  on  a  certain  single  bOl,  and  that  the  said 
Hiram  was  also  the  owner  and  holder  of  two  judgments  recov- 
ered against  the  deceased,  in  his  life-time,  by  the  defendant, 
Spencer,  and  assigned  to  the  said  Hiram;  that  the  deceased 
was  also  indebted  to  the  plaintiff,  Elizabeth  Jones,  in  a  certain 
sum  on  bond;  that  the  deceased  died  intestate  in  August,  1825, 
seised  of  about  twenty  acres  of  land,  and  leaving  a  widow  and 
the  two  infant  defendants,  his  heirs  at  law;  that  there  had  been 
no  administration  on  his  estate,  and  all,  or  nearly  all,  his  per- 
sonalty had  been  sold  on  executions  levied  in  his  life-time;  that 
one  Thomas  Dawson  had  recovered  a  judgment  against  the  de- 
ceased on  March  17, 1823,  in  his  life-time,  in  the  Kent  county 
court,  which  was  afi&rmed  on  appeal  by  the  court  of  appeals; 
tbat  a  fieri  facias  was  issued  thereon  from  the  court  of  appeals 
on  July  1,  1824,  which  was  on  August  16,  1824,  levied  by  the 
defendant  Brown,  as  sheriff,  on  certain  land  of  the  deceased; 
that  the  deceased,  before  his  death,  made  a  partial  payment  to 
the  sheriff;  that  after  his  death  the  land  was  sold  under  said 
execution  September  3, 1825,  subject  to  the  dower  of  the  widow 
of  the  late  David  Jones,  and  also  of  the  widow  of  Jesse  Jones, 
deceased;  that  the  amount  of  Dawson's  judgment,  together 
with  costs,  expenses,  etc.,  was  paid  out  of  the  proceeds,  leaving 
a  balance  of  one  thousand  four  hundred  and  fifty-one  dollars 
and  thirty-eight  cents  in  the  defendant  Brown's  hands.  The 
bill  prayed  that  the  land  of  which  Jesse  Jones  died  seised 
should  be  sold,  and  the  proceeds,  together  with  the  money  in 
the  defendant  Brown's  hands,  paid  over  to  a  trustee,  appointed 
by  the  court,  to  be  applied  to  the  plaintiffs'  claims,  and  such 
other  debts  as  might  be  found  due  from  the  intestate,  etc. 

Blaio),  Chancellor.     This  case  standing  ready  for  hearing 
without  opposition  from  tbe  defendants,  the  solicitor  of  the 
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plaintifrs  was  fully  beard,  and  the  proceedings  read  and  con* 
side  red. 

The  peculiar  nature  of  this  case  seems  to  require  a  more  than 
usually  attentive  consideration.  Putting  aside  so  much  of  it 
as  relates  to  the  small  parcel  of  land  of  which  the  intestate  died 
seised,  about  which  there  can  be  no  difficulty,  this  is  the  case 
of  a  creditor's  bill,  iu  which  it  appears  that  the  real  estate  of 
the  debtor  bad  been  taken  in  execution  during  his  life-time,  and 
sold  after  bis  death,  leaving  a  balance,  which  even  yet  remains 
in  the  bands  of  the  sheriff  whose  official  term  must  have  since 
expired,  and  who  has  been  brought  here  as  a  defendant,  un- 
associated  with  any  personal  representative  of  the  intestate. 
These  circumstances  present  a  case  in  which  it  becomes  neces- 
Baiy  to  determine  the  extent  of  the  power  of  the  sheriff  to  follow 
out,  after  the  death  of  the  defendant,  the  authority  conferred 
on  him  by  the  fieri  /acia»  he  had  previously  levied;  and  if  it 
should  appear  that  his  authority  to  proceed  with  the  execution 
was  well  founded,  to  ascertain  whether  the  surplus  of  the  pro- 
ceeds of  the  sale  so  made  is  to  be  considered  as  real  assets  to 
be  taken  from  the  hands  of  the  heirs,  or  to  be  accounted  for  as 
personal  assets  by  an  adminstrator  of  the  intestate;  and  also, 
to  inqoire  whether  there  is  any  mode  in  which  this  court,  by 
any  exercise  of  power  within  its  own  legitimate  sphere,  can 
eompel  an  officer  of  another  and  a  superior  tribunal  to  place  a 
fond,  now  in  his  hands  by  their  authority,  under  the  direction 
of  this  court,  to  be  disposed  of  as  prayed  by  these  plaintiffs. 

It  was  a  well*settled  principle  of  the  common  law  of  England 
that  tLe  real  est-ate  of  a  debtor  could  not  be  taken  in  execution 
at  the  cnit  of  a  citizen  creditor,  and  sold  for  the  satisfaction  of 
the  debu.  This  rule  was  considered  as  a  fair  and  necessary 
result  fium  the  nature  of  the  feudal  tenures  according  to  which 
all  the  ijmds  of  that  country  were  held.  And  as  the  most 
liberal  spacies  of  those  tenures  was  expressly  declared  to  be 
that  by  waich  all  the  lands  of  Maryland  should  be  held,  it  fol- 
lowed tha\;  real  estate  could  be  no  further  subject  to  be  taken 
in  executi(/n  here  than  the  same  kind  of  estate  was  liable  in 
England:  Charter  of  Maryland,  sec.  5  and  18;  Gilb.  Exch.  89. 
In  the  case  of  the  king,  however,  an  execution  always  issued 
against  the  lands  as  well  as  the  goods  of  a  public  debtor,  be- 
'^use  the  debtor  was  considered  as  being,  not  only  bound  in 
^)er8on,  but  as  a  feudatory,  who  held  mediately  or  immediately 
from  the  king;  and,  therefore,  holding  what  he  had  from  the 
king,  he  was  from  thence  to  satisfy  what  he  owed  to  the  king: 
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Gilb.  Exec.  3.     As  a  consequence  of  ibis  liability,  and  for  tb6 
public  benefit,  if  a  judgment  was  obtained  against,  a  public 
debtor  by  tbe  king,  be  tbereby  acquired  a  lien  upon  the  real 
estate  of  sucb  debtor,  wbicb  took  effect,  not  merely  from  the 
date  of  tbe  judgment,  but  by  relation  from  the  commencement 
of  the  suit  to  tbe  exclusion  of  all  subsequent  incumbrances: 
Pow.  Mort.  by  Coven,  c.  23,  sec.  9;   Gilb.  Exch.  93;  Borke  v. 
Dayrell,  4  T.  R.  410;  Sug.  Pow.  184.     In  England  the  king's 
debt  is  preferred  in  execution  and  in  the  administration  of  a 
deceased's  estate  to  that  of  a  citizen,  which  right  of  preference 
was  in  Maryland  extended  to  tbe  lord  proprietary:    1650,  c. 
28.     After  our  revolution  it  was  held  to  have  devolved,  accord- 
ing to  the  principles  of  the  common  law,  upon  tbe  state:   State 
V.  Bogers,  211.  &  McH.  198;  Hdllingsworth  v.  FaUen,  3  Id.  125; 
Murray  v.  Eidley,  3  Id.  171.     And  it  has  been  expressly  de- 
clared that  all  lands  and  tenements  belonging  to  any  public 
debtor,  after  the  commencement  of  suit  against  him,  shall  be 
liable  to  execution  in  whatever  hands  or  possession  they  may 
be  found:   March,  1778,  c.  9,  sec.  6;   November,  1787,  c.  40. 
By  which  legislative  enactment,  the  state's  lien,  as  in  England, 
relates,  not  merely  to  the  date  of  the  judgment,  but  to  the  com- 
mencement of  the  action.     Whence  it  follows  that  the  liability 
of  the  real  estate  of  a  debtor  to  the  state  to  be  taken  in  execu- 
tion, and  the  lien  of  the  state  incident  to  such  liability ,  are 
founded  upon  the  common  law  and  the  acts  of  assembly  passed 
in  express  relation  to  debts  due  to  the  state. 

But  the  general  rule  of  the  common  law  in  regard  to  the  lia- 
bility of  real  estate  to  be  taken  in  execution  as  between  parly 
and  party,  was  modified  by  a  statute  passed  in  the  year  1285, 
which  made  such  estates  liable  to  be  partially  taken  in  execu- 
tion: 13  Ed.  1,  c.  18.  This  statute,  which  gave  the  writ  of 
elegit,  enlarged  the  remedy  of  the  creditor  by  declaring  that 
when  a  debt  was  recovered  or  damages  adjudged,  it  should  be 
in  the  election  of  the  plaintiff  to  have  a  fieri  facias,  or  to  have 
all  the  debtor's  chattels  and  the  one  half  of  his  lands  delivered 
to  him  until  the  debt  was  levied  to  a  reasonable  extent:  2  Inst. 
394;  which  gave  the  election  immediately  that  the  debt  was  re- 
covered, and  therefore  the  whole  land  was  held  to  be  bound 
from  the  day  of  the  rendition  of  the  judgment,  and  those  con- 
cerned, it  was  presumed,  might  easily  ascertain  from  the  record 
by  what  judgments  the  lands  of  the  debtor  were  thus  bound: 
Gilb.  Exec.  37.  But  as  some  inconvenience  arose,  because, 
according  to  the  common  law,  judgments  took  effect  by  relation 
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from  the  first  day  of  the  tenn,  it  was  in  the  year  167G  declared 
by  the  statute  of  frauds  that  the  day  on  which  judgments  were 
rendered  should  be  entered  upon  the  record,  and  that  pur- 
chasers shotdd  be  charged  from  such  time  only,  and  not  from 
the  first  day  of  the  term  whereof  the  judgment  was  entered:  29 
CarL  2,  c.  3,  sees.  14  and  15.  This,  then,  was  the  nature  and  ex- 
tent of  the  judicial  lien  as  between  party  and  party,  with  which 
the  real  estate  of  a  debtor  might  become  bound  in  Maryland  as 
well  as  in  England.  And  this  judicial  lien  was  afterwards 
mainly  fortified  and  enlarged  by  a  statute  passed  in  the  year 
1732  (5  Geo.  2,  c.  7),  applicable  only  to  the  then  colonies  of 
Great  Britain,  and  received  as  law  in  Maryland,  which  sub- 
jected the  whole  of  a  debtor's  real  estate  to  be  taken  in  execu- 
tion and  sold  for  the  payment  of  his  debts. 

Whence  it  appears  that  the  lien  arising  from  the  judgments 
of  Dawson  and  Spencer,  at  their  respective  dates,  fastened  upon 
the  real  estate  of  Jesse  Jones,  adhered  to  it  after  his  death,  and 
would  have  followed  it  into. whosesoever  hands  it  might  have 
passed  until  they  were  satisfied,  or  the  right  to  sue  out  an  exe- 
cution upon  them  had  become  entirely  barred.  But  a  judicial 
lien  of  this  kind  may  exist  after  the  case  has  abated  by  the 
death  of  a  party,  and  yet  no  execution  could  be  immediately 
issued  against  the  lands  upon  which  it  attached,  after  the  death 
of  the  party,  until  the  judgment  had  been  regularly  revived. 
And  this  was  in  fact  the  situation  of  Spencer's  judgments. 
Hence,  although  it  will  be  necessary,  in  the  further  considera- 
tion of  this  case,  to  recollect  the  nature  and  extent  of  the  judi- 
cial lien  with  which  the  real  estate  of  Jesse  Jones  had  been 
incumbered  during  his  life-time,  yet  the  authority  of  the  sheriff 
to  make  the  sale  he  did,  after  the  death  of  Jones,  under  the 
fieri  facias  issued  on  Dawson's  judgment,  must  be  deduced 
from  other  principles  of  law. 

By  the  common  law,  afieri/acias  bound  the  goods  of  the  d^ 
fendant  from  its  teste,  so  that  any  sale  made  by  him  after  that  time 
was  void,  because  it  was  thought  that  if  it  were  not  so,  every 
execution  might  be  avoided  by  a  sale;  and  it  was  presumed  that 
the  sheriff  would  execute  such  writs  immediately,  and  that 
there  would  be  thereby  such  notice  in  the  neighborhood  as  to 
prevent  any  deception  or  fraud.  But  this  notion  of  a  retro- 
spective lien  going  back  to  the  tesle  of  the  writ  was  abused;  writs 
were  taken  out  one  under  another,  so  as  to  obtain  liens  upon 
the  g^oods  of  debtors  without  delivering  them  to  the  sheriff,  by 
which  means  their  sales  and  all  commerce  were  made  uncertain. 
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To  prevent  which,  it  was  declared  by  the  statute  of  frauds  that 
the  goods  should  be  bound  only  from  the  actual  delivery  of  the 
writ  to  the  sheriff;  by  which  the  old  law  was,  in  effect,  restored, 
which  supposed  the  writ  to  be  delivered  to  the  sheriff  immedi- 
ately from  the  teste:  Gilb.  Exec.  14. 

The  mere  seizure  under  the  fieri  facias  does  not  absolutely  or 
totally  divest  the  defendant  of  all  property  in  the  goods  taken; 
but  the  sheriff  thereby  acquires  onlj  a  qualified  property  in 
them,  commensurate,  however,  in  all  respects  to  the  perform- 
ance of  the  duties  assigned  him  by  the  writ.     He  is  responsible 
for  the  safety  of  the  property,  and  therefore  may  have  an  action 
against  any  wrong-doer  who  attempts  to  injure  it,  or  to  take  it 
from  him.     Yet,  if  before  a  sale  the  defendant  pays  to  the  sher- 
iff the  whole  debt  and  costs,  he  is  bound  to  redeliver  the  prop- 
erty so  taken  in  execution.     The  statute  of  frauds  was  intended 
for  th^e  benefit  of  purchasers  and  creditors  only;  therefore,  still, 
as  relates  to  the  party  himself,  the  judgment  B,ndL  fieri  facias  re« 
late  to  the  first  day  of  the  term,  or  at  least  to  the  te^  of  the 
writ;  BO  that  if  it  be  tested  in  the  defendant's  life-time  it  may  be 
taken  out  and  executed  after  his  death:    Tidd,  Pra.  915;  Pow. 
Mort.  by  Coven.  275,    280,    615;  Odes  v.    Woodward,   2  Ld. 
Baym.  850;  Bragner  v.  Langmead,  7  T.  R.  20;  DocuraY.  Henry, 
4  H.  &  McH.  480.    And  so,  on  the  other  hand,  if  the  plaintiff 
dies,  after  tifierifacias  has  been  sued  out,  it  may  nevertheless 
be  executed.    And  as  the  writ  commands  the  sheriff  to  bring 
the  money  into  court,  it  is  his  duty  to  do  so  accordingly,  so 
that  it  may  be  there  deposited  to  be  paid,  if  the  plaintiff  be 
dead,  to  his  executor  or  administrator  when  he  shall  appear;  or, 
if  the  defendant  be  dead,  that  the  surplus,  if  any,  may  be  paid 
to  his  legal  representatives  when  they  may  come  prepared  to 
show  their  right  to  it:    Tidd,  Pra.  915.     Hence  it  is  clear,  that 
this  positive  command  of  the  writ,  virtually  and  necessarily  in- 
tercepts the  property  in  its  course  and  evicts  it  from  the  hands 
of  the  executor  or  administrator  of  the  deceased  defendant, 
who  died  after  it  bore  iede:     WUbraham  v.  Snow,  2  Saund.  47; 
Oades  v.  Woodtoard,  7  Mod.  94;  Dr.  Needham's  Case,  12  Id. 
5;  Waghome  v.  Langmead,  1  Bos.  &  Pul.  572;  Bobinson  v.  Ibnge, 

8  P.  Wms.  400. 

These  are  the  well-settled  principles  of  law  in  relation  to  the 
personal  property  of  the  defendant  against  whom  the  fieri  facias 
issued.  But,  as  in  England  real  estate  cannot  be  taken  in  exe- 
cution under  a  fieri  facias,  there  are  no  English  adjudications  in 
relation  to  a  case  like  this,  where  ihefierifaciaa  had  been  levied 
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U|)OQ  the  real  estate  of  the  debtor.  But  the  statute,  5  Geo.  II, 
c.  7,  which  subjected  lands  to  be  sold  for  the  payment  of  debts, 
has  been  so  interpreted,  and  carried  into  effect  here,  as  to  make 
DO  distinction  whatever  between  the  debtor's  real  and  personal 
estate,  so  far  as  it  may  be  affected  by  any  execution  bearing  teste 
in  his  life-time:  Barney  y.  Patterson^  6  H.  &.  J.  182;  Davidson 
V.  Beaiiy,  3  H.  &  McH.  61G.  And,  therefore,  by  analogy  to  the 
principles  of  the  English  law,  apphcable  to  an  execution  against 
the  personalty,  it  has  been  held  in  this  and  in  other  states,  in 
which  this  English  statute  has  been  received,  that  by  a  fieri 
facias  which  bears  teste  oi  has  been  levied,  during  the  life-time  of 
the  defendant,  his  real  estate  may  be  intercepted  in  its  descent 
and  evicted  from  the  hands  of  his  heir;  who,  if  he  happens  to 
have  obtained  actual  possession  of  the  estate  after  the  death  of 
his  ancestor,  will  be  treated  merely  as  a  terre-tenant,  whose  in- 
terest cannot  be  allowed  in  any  manner  to  retard  or  turn  aside 
the  execution  which  had  been  thus,  in  fact,  or  by  relation, 
sued  out  in  the  life-time  of  the  debtor:  Sir  William  Hdrbert's 
CasCj  3  Co.  12;  Winslead  v.  Winsieady  1  Hayw.  245;  BeaUy  y. 
Chapline,  2  H.  &.  J.  19.  Whence  it  clearly  follows  that  the  sale 
of  Jesse  Jones'  lands,  made  after  his  death,  under  the  fieri 
facias  issued  on  Dawson's  judgment  was,  in  all  respects,  regu- 
lar and  lawful. 

The  next  inquiry  is,  how  far  the  judicial  proceedings,  to 
which  the  real  estate  of  Jesse  Jones  has  been  subjected,  have 
produced  a  change  in  its  character,  or  converted  it  from  realty 
into  personalty.  And  if  it  has  been  so  converted,  then  it  will 
become  necessary  to  ascertain  the  exact  point  of  time  at  which 
that  very  important  change  was  definitively  effected. 

The  writ  of  fieri  facias  commands  the  sheriff  to  have  the 
money  in  court,  there  publicly  to  pay  the  party.  He  may  him- 
self pay  the  plaintiff,  but  if  he  does  so  it  will  be  at  his  peril; 
for  he  is  only  perfectly  safe  in  bringing  the  money  into  court, 
according  to  the  express  command  of  the  writ.  The  sheriff  can 
not  deliver  the  property  taken  in  execution  to  the  plaintiff  in 
satisfaction  of  his  claim;  he  must  sell  it  and  bring  in  the  money. 
The  property  of  the  defendant  is  to  be  taken  and  converted  by 
a  sale  into  money;  and  hence,  if  the  judgment  be  afterwards 
reversed  by  a  writ  of  error,  the  defendant  shall  not  be  restored 
to  the  thing  in  specie,  but  the  money  for  which  it  was  sold;  for 
the  fieri  facias  gave  the  sheriff  authority  to  levy  the  money  of 
the  goods,  so  that  he  was  obliged  to  turn  the  goods  of  the  defend- 
ant into  money;  and  therefore,  the  restitution  must  be  of  what 
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Ibe  execution  had  taken  from  him,  which  was  money,  and  not 
the  thing  itself,  for  then  nobody  would  buy:  Gilb.  Exec.  16 
and  20.  These  are  the  well-settled  principles  of  the  common 
law  in  relation  to  personal  property  taken  in  execution  under  a 
fieri  facias;  and  the  statute  having  made  lands  liable  to  the 
payment  of  debts,  and  subject  to  the  like  remedies  and  process 
as  personal  estate,  it  follows,  upon  the  same  principles,  that 
where  lands  have  been  sold  under  ajieri  facias  they  must  be 
considered  as  having  been  converted  into  personalty.  So,  if 
the  judgment  should  be  afterwards  reversed,  the  title  of  the 
purchaser  can  not  be  affected  by  it;  for  otherwise  there  would 
be  no  security  in  purchasing  at  sheriff's  sale:  Davidson  v.  Beaily, 
3  H.  &  Mc.  G16;  Barney  v.  Patterson,  6  H.  &  J.  204. 

Hence,  the  surplus  of  the  proceeds  of  a  sale  of  lands,  as  well 
as  of  goods  remaining  in  the  hands  of  the  sheriff  after  a  sale 
made  by  him  under  o,  fieri  facias,  can  only  be  viewed  as  the  sur- 
plus of  that  money  which  he  was  commanded  by  the  writ  to 
make  and  bring  into  court.  And  hence  such  surplus  must  be 
regarded  in  all  respects  as  a  portion  of  the  personalty  of  the 
defendant. 

From  a  case  reported  as  having  been  considered  and  deter- 
mined by  the  general  court,  it  appears  that  Philemon  C.  Blake 
had  given  two  bonds  to  the  state  for  the  performance  of  bis 
official  duties  as  sheriff,  on  which  the  state  sued,  and  having 
obtained  judgments  on  each  of  them,  issued  Sk  fieri  facias  on  the 
first  judgment,  and  had  it  levied  upon  his  real  estate,  which 
was  sold  for  a  sufficiency  to  satisfy  the  first  judgment,  leaving  a 
surplus  of  eighty  pounds,  which  was  then  in  the  hands 
of  the  defendant.  The  only  question  was,  whether  the  state 
was  entitled  to  a  preference  from  the  commencement  of 
the  second  suit  over  any  judgments  obtained  against  Blake 
after  that  time.  As  to  which  it  was  held,  that  upon  the  state's 
obtaining  a  judgment  against  its  debtor,  the  act  of  assembly 
(March,  1778,  ch.  9,  sec.  6)  gave  it  a  lien  upon  his  lands  by  rela- 
tion from  the  commencement  of  the  suit,  into  whosesoever  hands 
they  might  come;  and,  therefore,  that  the  state  was  entitled  to 
have  its  second  judgment,  satisfied  out  of  the  surplus,  in  prefer- 
ence to  any  judgment  rendered  after  the  commencement  of  ita 
second  suit:  Davidson  v.  Clayland,  1  H.  &  J.  546. 

The  court  is  reported  to  have  said,  in  delivering  the  reasons 
of  their  judgment,  that  '*  the  surplus  of  the  money  arising  from 
the  sale  of  the  said  Blake's  land,  after  satisfying  the  first  judg- 
ment of  the  state,  remaining  in  the  hands  of  the  defendimt,  is 
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to  be  conmdered  as  land,  and  subject  to  the  attachment  of  the 
state,  issaed  on  the  second  judgment,  in  preference  to  the  claim 
of  the  plaintiff:"  Davidson  v.  Olayland,  I  H.  &  J.  550. 

But  the  only  question  was,  whether  the  lien  of  the  state  con- 
tinued to  adhere  to  the  proceeds  of  the  sale.  Whether  they 
were  to  be  considered  as  realty  or  personalty  was,  therefore,  a 
matter  of  no  kind  of  importance,  and  so  it  appears  from  the 
general  tenor  of  the  aiguments  of  the  counsel  as  well  as  of  the 
opinion  of  the  court.  The  question  tamed  upon  the  construc- 
tion of  the  act  of  assembly  as  to  the  continuance  of  the  state's 
lien,  and  nothing  more.  The  point,  whether  by  a  sale  under  a 
fieri  facias  the  real  estate  had  been  converted  into  money  or  per- 
sonalty, or,  whether  the  surplus  was  to  be  regarded  as  real  or 
personal  estate,  could  not  have  arisen,  because  either  alternative 
might  have  been  assumed;  and  upon  the  principles  laid  down, 
the  decision  must  have  been  the  same;  and,  therefore,  this  point 
could  not  have  been  in  the  mind  of  the  court,  and  decided  upon 
in  that  case.  And  besides,  this  act  of  assembly  (March,  1778, 
c.  9,  sec.  7)  does  in  itself  most  manifestly  regard  the  surplus  as 
money  or  personalty;  for  it  declares  that  the  sheriff  shall  sell 
the  lands  to  the  highest  bidder,  and  shall  retain  sufficient  in  his 
hands  to  pay  the  debt  and  all  costs,  his  own  fees  included,  re- 
turning the  overplus,  if  any,  to  the  debtor;  that  is,  he  shall,  from 
the  money  into  which  the  lands  have  been  converted,  pay  the 
debt,  returning  the  overplus  of  that  money  to  the  debtor. 

There  is,  therefore,  nothing  to  be  found  in  that  case,  when 
carefully  examined,  which  can  be  considered  as  at  all  at  variance 
with  the  general  and  well-settled  principles  of  the  common  law, 
according  to  which,  in  all  cases  where  personal  property  has 
been  legally  sold  under  Bk  fieri  facias^  it  is  held  to  be  made  into 
money,  or,  if  it  be  realty,  that  it  is  by  such  sale  converted  into 
money  or  personalty. 

It  frequently  occurs  in  this  court  on  creditors'  bills,  where 
the  originally  suing  creditor  claims  by  simple  contract,  and  the 
land  has  been  sold  to  satisfy  his  claim,  that  there  afterwards 
come  in  mortgagees  or  judgment-creditors;  in  whicb  case,  the 
sale  stands  and  is  deemed  valid,  and  their  liens  are  considered 
as  following  and  binding  the  proceeds  of  the  sale,  not  because 
these  proceeds  are  held  to  be  realty,  but  because  ilo  act  of  any 
other  creditor,  or  of  the  court,  can  divest  the  mortgagee  or  judg- 
mentrcreditor  of  his  lien  upon  the  lands  without  giving  him  a 
satisfaction,  according  to  the  priority  of  his  lien,  out  of  the  pro- 
ceeds of  the  sale  of  that  land  which  had  been  so  bound.     If, 
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however,  in  a  creditors*  suit  against  the  representatives  of  their 
deceased  debtor,  his  lands  are  sold  to  pay  his  debts,  leaving^  a 
surplus,  or,  if  in  a  suit  by  a  mortgagee  against  the  heirs  of  the 
mortgagor  the  mortgaged  lands  are  sold  to  pay  the  debt,  leaving 
a  surplus,  in  such  cases  the  surplus  is  considered  as  a  part  of  the 
proceeds  of  the  real  assets  taken  from  the  heir;  therefore,  must 
be  paid  to  him,  not  to  the  executor  or  administrator  of  his  an- 
cestor, and,  consequently,  can  only  be  taken  from  him  to  satisfy 
other  claimants  who  may  have  an  equity  to  be  let  in  after  the  dis- 
tribution, by  a  special  application,  under  the  creditors'  bill,  or 
in  the  suit  by  the  mortgagee,  upon  the  ground  of  the  insufficiency 
of  the  personal  estate  of  the  deceased:  Pow.  Mort.  by  Coven. 
983;  Bromley  V.  Goodere,  1  Atk.  76;  Flanagan  v.  Flanagan,  cited 
IBro.C.C.  500;  ^anifcsv.5co«^  5 Madd. 493;  Mackubin Y.Brown 
1  Bland.  Ch.  410;  Wright  v.  Bose,  2  Sim.  and  Stu.  323;  Fenwick 
V.  Laughlin,  1  Bland.  Ch.  474. 

There  are  other  modes  of  judicial  proceeding  by  which  real 
estate  may  be  changed  into  personalty,  or  by  which  lands  may 
be  converted  into  money,  or  choses  in  action.  This  often  oc- 
curs under  the  acts  of  assembly  directing  the  course  of  descents; 
according  to  which,  where  the  lands  of  an  intestate  are  inca- 
pable of  being  divided  among  his  heirs  without  loss,  they  may, 
on  application  to  the  proper  court  of  law,  be  ordered  to  be  sold, 
and  the  proceeds  of  the  sale,  or  the  bonds  of  the  purchaser, 
divided  among  the  heirs.  But  the  exact  point  of  time  when 
the  judicial  proceeding,  instituted  for  that  purpose,  had  effected 
a  change  in  the  nature  of  the  property,  was  considered  as  a 
most  interesting  question  in  its  consequences  to  the  relative 
rights  of  the  parties.  As  to  which  it  was  held,  after  mature 
deliberation,  that  the  mutation  of  the  estate,  from  real  to  per- 
sonal, may  be  determined  to  be  complete  when  the  commis- 
sioners' sale  is  ratified  by  the  court,  and  the  purchaser  has 
complied  with  the  terms  of  it  by  paying  the  money  if  the  sale 
is  for  cash,  or  by  giving  bonds  to  the  representatives  if  the  sale 
is  on  a  credit:  Siaie  v.  Krebs,  6  H.  &  J.  36. 

According  to  this  rule,  the  mutation,  from  realty  to  personalty, 
can  only  be  finally  consummated  by  a  series  of  separate  and 
distinct  acts:  1.  There  must  be  a  judgment  or  judicial  authority 
given  by  the  court  to  sell;  2.  The  commissioners,  or  agents  em- 
ployed to  make  the  sale,  must  have  reported  to  the  court  that 
tbey  had,  in  pursuance  of  that  authority,  made  a  sale;  3.  The 
court  must  have  ratified  the  sale  so  made  and  reported;  and 
lastly  the  purchaser  must  have  either  ]3aid  the  purchase-money 
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or  have  given  his  bonds  to  secure  the  payment  of  it  to  the  party 
entitled.  When  all  these  acta  have  been  done,  the  judicial 
function  of  the  court,  in  relation  to  the  subject,  has  finally  ter- 
minated; and  the  fund  which  had  been  submitted  to  its  opera- 
tion has  been  thereby  changed  from  one  kind  of  property  into 
another;  from  real  into  personal  estate. 

With  regard  to  the  mutation  of  the  estate,  the  rule  in  equity 
seems  to  be  different;  or,  at  least,  it  appears  to  have  been  held, 
that  all  four  of  those  several  acts  are  not  essentially  necessary 
to  produce  a  conversion  of  the  property  from  realty  to  personalty. 
For,  where^  on  a  bill  in  chancery  to  obtain  a  partition  of  the  real 
estate  of  an  intestate  among  his  heirs,  one  of  whom  was  then  a 
feme-covert,  on  the  lands  being  deemed  incapable  of  division,  a 
decree  was  passed,  ordering  them  to  be  sold;  and  the  trustee 
appointed  for  that  purpose,  reported  that  he  had  sold  them  ac* 
cordingly;  which  sale  was  finally  ratified  by  the  court.  After 
which,  and  before  the  purchase-money  had  been  paid,  and  be- 
fore any  order  had  been  passed  by  the  court,  directing  the  man- 
ner in  which  the  purchase-money  should  be  distributed,  the 
feme-covert  died;  and  then  her  husband  died.  Upon  which  the 
interest  of  the  feme-covert,  at  the  time  of  her  death,  was  viewed 
in  the  nature  of  an  eqxiitable  chose  in  action;  her  individual 
legal  estate  in  the  realty  having  been  changed  by  the  decree, 
the  sale,  and  the  ratification  thereof,  into  a  floating  undivided 
interest  of  that  kind. 

Hence  it  appears,  that,  in  equity,  the  mutation  is  effected  by 
the  mere  preliminary  operations  of  the  court,  or  by  those  judicial 
proceedings  which  are  always  had  as  preparatory  only  to  that 
partition  of  the  property  among  the  parties  which  is  the  sole 
object  of  the  suit.  And  it  was  further  held,  that  although  the 
husband  was  a  party  to  the  suit,  yet  he  could  not  be  considered 
as  having,  by  those  proceedings  alQne,  reduced  this  interest  of 
bis  wife's  into  possession;  because  the  proceeding  only  directs 
a  sale  of  the  property,  and  the  proceeds  to  be  brought  into 
court.  It  professes  not  to  ascertain  the  rights  of  the  respective 
claimants;  it  mokes  no  distribution,  it  awards  no  payment, 
either  immediately  or  contingently,  to  husband  and  wife,  or 
either  of  them;  no  such  decree  has  passed  as  is  equivalent  to  a 
judgment  at  law,  which  would  vest  the  chose  of  the  wife  absolu- 
tely in  the  surviving  husband;  nor  has  any  order  been  passed 
by  the  court,  directing  the  proceeds  to  be  paid  to  the  husband 
and  wife,  or  to  the  husband  alone.  And,  therefore,  although 
the  real  estate  of  the  wife  had  been  converted  into  an  interest  in 
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the  nature  of  an  equitable  chose  in  action,  that  is,  into  mere 
personal  property  of  that  description;  yet,  as  the  husband  haa 
not  reduced  it  into  possession  during  his  life-time,  it  passed  to 
the  personal  representatives  of  the  l&ie  feme-coverl,  not  to  those 
of  her  deceased  hudband:  Leadenham  v.  Nicholson,  1  H.  &  6. 
275;  Eamniond  v.  Sleir,  2  G.  &  J.  81;  Cary  v.  Taylor,  2  Vem. 
302. 

A  married  woman  who  is  entitled  to  an  undivided  part  of  a 
real  estate  can  not  be  in  any  way  deprived  of  it  without  her  ex- 
press consent,  which,  by  the  common  law,  can  only  be  obtained 
by  a  fine,  or,  under  the  acts  of  assembly,  by  her  privy  exam- 
ination and  acknowledgment  of  a  deed  conveying  it  to  another. 
From  necessity,  and  for  the  purpose  of  effecting  a  partition  of 
a  real  estate  which  is  incapable  of  division  without  loss,  it  may 
be  sold  and  converted  into  personalty.  But  a  change  of  the 
nature  of  property,  in  order  to  attain  a  particular  object, 
should  not  divest  the  owner  of  his  right  to  it  to  any  extent 
whatever.  The  conversion  of  a  real  estate  into  personalty  for 
the  purpose  of  thereby  awarding  to  a  feme-covert,  more  fully 
and  exactly  than  could  otherwise  be  done,  her  due  share  of  it, 
ought  not  to  be  allowed  to  operate  so  as  to  impair  her  right  to 
it,  or  to  lessen  her  absolute  control  over  it  in  any  way  whatever. 
When  a  married  woman  petitions  for,  or  consents  to  have  a 
partition  made,  of  a  real  estate  in  which  she  is  entitled  to  an 
undivided  interest,  and  acquiesces  in  a  sale  of  it  for  the  pur- 
pose of  making  a  just  division  of  its  value,  because  of  its  being 
difficult  or  impracticable  to  make  a  correct  partition  of  it  in 
kind  without  mutual  loss,  she  ought  not  to  be  considered  as 
having  thereby  virtually  agreed  to  have  her  own  absolute  right 
to  her  share  transferred  to  another,  or  in  any  way  lessened  or 
impaired.  For  if  that  were  the  efifect  of  the  judicial  proceed- 
ing, then  the  inevitable  consequences  of  a  suit  for  a  partition  in 
all  such  cases  would  be  that  the  suit  itself  would  operate  as  a 
partial  or  total  extinguishment  of  the  rights  and  interest  of  the 
feme-covert.  Because,  if  by  a  sale  for  the  purpose  of  effecting 
a  partition,  the  wife's  share  is  thereby  converted  into  person- 
alty, which  her  husband  may,  at  pleasure  and  without  her  con- 
sent, reduce  into  possession,  the  result  will  be  that  she  may 
thus  be  divested  of  her  real  estate  without  her  express  consent; 
and  even  if  the  husband  were  allowed  so  to  take  the  wife's 
share  as  personalty,  subject  to  what  is  called  the  wife's  equity, 
then  she  could  only  have  a  portion  of  it  settled  upon  her, 
whereas  the  whole  of  the  proceeds  of  sale  awarded  to  her  are. 
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in  truth,  but  the  sabstitute  for  her  realty,  and  therefore,  to  do 
her  justice,  the  whole  should  be  settled  upon  her  as  land,  uu^ 
less  she  should  expressly  consent  that  the  proceeds  of  sole 
should  be  otherwise  disposed  of:  Spurrier  v.  Spurrier ^  post, 
000*;  Jglehart  v.  Armiger,  post,  000". 

It  may  well  be  doubted  whether  it  is  within  the  constitu- 
tional competency  of  either  the  legislative  or  judicial  department 
of  our  government  to  pass  any  law,  or  to  do  any  act,  which 
shall  result  in  thus  divesting  any  one  of  his  property,  or  im- 
pairing bis  rights  without  his  express  consent.     It  is  a  general 
rule  of  law,  from  which  no  court  of  justice  should  x^ermit  itself 
to  deviate,  that  no  citizen  can  in  any  way  be  deprived  of  his 
property  without  his  consent,  or  otherwise  than  as  a  punish- 
ment, or  as  a  means  of  compelling  him  to  pay  his  debts,  and 
comply  with  his  contracts.    If,  being  competent  to  consent,  he 
refuses  to  allow  his  property  to  be  applied  to  a  public  purpose, 
it  can  not,  even  in  that  case,  be  taken  from  him  without  an 
adequate  compensation.    But  if  the  owner  be  incompetent  to 
contract,  or  to  manage  his  own  affairs,  a  court  of  justice  never 
undertakes  even  to  alter  the  nature  of  his  property  from  realty 
to  personalty,  or  the  reverse,  except  from  necessity  and  for  his 
obvious  advantage:  1  Madd.  Chan.  339;  High.  Lun.  60, 69.    So, 
too,  although  this  court  has  been  expressly  authorized  by  vari* 
ous  acts  of  assembly,  for  the  benefit  of  an  infant,  or  person 
non  compos  mentis,  to  have  his  real  estate  sold  and  converted 
into  personalty,  yet  as  he  can  give  no  consent  to  any  such  con* 
version,  it  is  but  just  that  his  rights  and  interests  should  be  no 
further  deranged  or  impaired  than  may  be  indispensably  neces- 
sary; therefore  it  has  been  expressly  declared  that  the  proceeds 
of  the  sale  of  the  real  estate  shall,  in  such  cases,  pass  as  realty 
to  the  heirs  of  such  infant,  or  person  non  compos  mentis,  as  if 
no  such  sale  had  been  made:  1800,  c.  67,  sec.  5;  1816,  c.  164, 
sec.  9;  1828,  c.  26,  sec.  3;  1829,  c.  222. 

An  obvious  consequence  of  this  mutation  of  a  wife's  real 
estate  into  personalty  is  that  it  casts  over  the  property  thus 
changed,  by  what  seems  to  be  considered  as  the  tacit  consent  or 
acquiescence  of  the  wife  (but  certainly  without  her  privy  examina- 
tion or  express  assent),  all  the  law  which  regulates  personal  prop- 
6rtj  belonging  to  the  wife.  As  land,  her  husband  could  have  only 
limited  and  qualified  right  to  and  enjoyment  of  it;  she  could 
not  be  deprived  of  it  without  her  solemn,  free,  and  express  con- 
sent, which  if  not  given,  it  would,  after  her  death,  pass  to  her 

1.    1  Bland's  Ch.  475.  3.    1  Bland's  Oh.  619. 
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heirs;  but  as  personalty,  on  being  reduced  into  possession  by 
the  husband,  it  becomes  absolutely  Lis  property,  and  may  be 
wasted  or  disposed  of  by  Lim  without  any  control  from  her: 
Chaplin  v.  Chaplin,  3  P.  Wms.  245.  But  subject  to  these  princi- 
ples in  regard  to  the  mutation  of  the  property  itself,  the  court  of 
appeals  has  distinctly  recognized  the  existence  of  that  right  of 
2k  feme-covert  in  regard  to  her  property  which  her  husband  may 
ask  a  court  of  equity  to  put  into  his  hands,  called  "  the  wife's 
equity;"  and  which  can  only  be  secured  to  her  by  a  court  of 
equity:  The  State  v.  Krebs^  ^H,.  &  J.  37.  In  relation  to  wbich 
it  has  been  laid  down  that  where  a  husband  comes  into  equity 
to  obtain  any  of  his  wife's  choses  in  action,  the  court  will  not 
receive  her  consent  to  bar  her  equity,  until  after  the  amount 
due  to  her  has  been  ascertained;  for  though  she  may  not  think 
6ve  hundred  dollars  the  proper  subject  of  a  settlement,  she 
may  think  differently  of  five  thousand  dollars:  Jeniegan  v. 
Baxter,  6  Mad.  32. 

But  although,  in  general,  choses  in  action  are  not  subject  to 
be  taken  in  execution,  either  at  law  or  in  equity,  yet  this  in- 
terest, which  has  been  held  to  be  in  the  nature  of  an  equitable 
«hose  in  action,  will  be  so  far  considered  as  parcel  of  the  realty 
as  to  be  subject  to  be  intercepted  by  an  order  of  this  court  for 
the  benefit  of  the  creditors  of  the  deceased  debtor  where  his 
personalty  has  been  exhausted,  or  where  the  heir  to  whom  it 
has  been  awarded  is  the  debtor,  and  is  beyond  the  jurisdiction 
of  the  state:  BalUeU  v.  Foss,  1  H.  &  G.  604;  McCanihy  y.  GoM, 
1  Ball  &  B.  389. 

The  rules  thus  laid  down  upon  this  subject  must,  howeyer,  as  it 
would  seem,  be  received  with  some  qualification.  The  six  heirs 
of  an  intestate  instituted  proceedings  at  law  to  have  the  real 
estate  which  they  claimed  by  descent  divided  among  them;  on 
the  commissioners  having  made  return  of  its  value,  and  that  it 
would  not  admit  of  a  division  without  loss,  one  of  them  elected 
to  take  the  whole,  at  the  valuation.  After  which,  the  elector 
Laving  failed  to  pay  the  valuation,  one  of  the  heirs,  who  had  not 
been  satisfied,  brought  an  ejectment  for  his  one  undivided  sixth 
part  of  the  land  descended,  against  the  elector.  Upon  which 
it  was  held  that  a  legal  estate  in  fee  in  the  land  elected  to  be 
taken  can  not  vest  in  the  party  electing  to  take,  and  pay  the 
value,  without  his  actually  paying  the  persons  entitled  their 
juRt  proportions  of  the  value  in  mouey,  or  giving  bonds  to  them 
for  the  same,  agreeably  to  the  act  of  assembly:  1802,  c.  d4; 
1820,  c.  191,  sees.  20.  21.  and  22:  Jarrett  v.  Cooley.  6  H.  &  O. 
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258.  Whence  it  would  seem,  that,  altbongh  the  elector  may 
be  regarded  as  a  purchaser,  yet,  by  bis  election  alone,  the  estate 
is  not  thereby  changed  from  realty  to  personalty,  or  from  an 
undivided  estate  into  an  estate  in  severalty,  until  the  value  in 
money  or  bond  has  been  actually  paid  or  given,  although  the 
judicial  proceedings  under  vvhich  the  election  had  been  made 
may  bave  been  long'  before  finally  terminated :  Bidgely  v.  Igle^^ 
hart,  posi. 

In  the  case  now  under  consideration,  the  court  is  informed 
by  the  bill,  that  the  surplus  of  the  x)roceeds  of  the  sale  of  the 
real  estate  of  the  late  Jesse  Jones,  yet  remains  in  the  bands  of 
the  sheriff  who  made  the  sale,  in  obedience  to  a  writ  of  fieri 
facioH,  which  emanated  from  the  court  of  appeals  of  the  eastern 
shore;  and,  further,  that  there  has  been  no  administrator  ap- 
pointed to  take  charge  of  the  personal  estate  of  the  intestate^ 
Jesse  Jones. 

I  feel  perfectly  satisfied  that  the  surplus  in  the  hands  of  the 
late  sheriff,  who  is  now  here  as  a  defendant,  must  be  regarded  aa 
personalty;  and  as  such,  belongs  not  to  the  heirs,  but  to  the  per* 
Bonal  representative  of  Jesse  Jones.  But  there  is  no  such  per- 
son here  as  a  party  to  this  suit,  and,  without  such  a  party» 
I  bold  it  to  be  impracticable,  by  any  decree  of  this  court,  to  af* 
feet  this  surplus;  which,  as  personalty,  can  only  be  called  for 
from  the  hands  of  the  personal  representative  of  the  intestate,  to 
whom  it  rightfully  and  exclusively  belongs;  for,  although  credit- 
ors may  be  allowed  to  proceed  against  the  heirs  alone,  in  re- 
spect to  the  real  assets  descended  to  them,  where  there  is  no  ad* 
ministrator,  or  the  personalty  has  been  altogether  exhausted,  yet 
they  certainly  can  not  be  allowed,  in  this  way,  to  obtain  satis- 
faction  of  their  claims  from  a  merely  personal  fund,  to  which 
they  direct  the  attention  of  the  court,  without  making  the  ad- 
ministrator, who  alone  can  be  entitled  to  such  fund,  a  party  to 
the  suit. 

Supposing,  however,  that  an  administrator  of  the  late  Jesse 
Jones  was  here  as  a  party  to  this  suit,  even  then  this  defend- 
ant. Brown,  the  late  sheriff,  as  regards  his  possession  of  this 
surplus,  must  be  considered  as  an  officer  of  the  court  of  appeals; 
but  can  the  chancellor  order  money  which  has  been  legally 
placed  in  the  hands  of  an  officer  of  the  court  of  appeals,  sub- 
ject to  their  control,  to  be  brought  into  this  court,  to  be  disposed 
of  here  as  may  be  deemed  right  among  the  parties  to  this  suit  ? 
This  court  might  order  an  administrator,  if  there  was  such  a 
person  here  as  a  party  to  this  suit,  to  move  the  court  of  appeals 
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to  direct  their  officer,  this  sherifT,  to  pay  this  surplus  to  bim, 
the  administrator.     But  the  chancellor  can  give  no  such  direc- 
tion to  this  sheriff;  because  in  undertaking  to  control  an  officer 
of  the  court  of  appeals,  as  to  any  disposition  of  money  placed 
in  his  hands  by  their  authority,  the  chancellor  would  thus  bring 
this  court  into  direct  conflict  with  the  jurisdiction  of  that  triba- 
nal,  which  certainly  ought  not  to  be  dode  in  any  manner  or 
under  any  circumstances  whatever.     Money  in  the  hands  of  a 
sheriff,  or  of  a  third  person,  can  not  be  taken  under  a  fieri 
facias,  and  the  correctness  of  this  position  generally  is  recog- 
nized by  the  attachment  act,  1715,  c.  40,  sec.  7;  Parke's  His.  Co. 
Chan.  274,  which  gives  what  is  called  a  judicial  attachment  as 
against  third  persons;  but  even  that  process  can  not  be  levied 
upon  money  which  had  been  made  and  brought  into  the  hands 
of  a  sheriff,  by  virtue  of  a  writ  of  fieri  facias^  because  no  third 
person  or  other  court  can  be  allowed  to  interfere  with  the  exe- 
cution of  his  duty,  according  to  the  command  of  the  process  of 
that  court,  under  whose  authority  he  was  acting:  Turner  v.  Esn- 
dall,  1  Cran.  133;  Armislead  v.  Fhilpot,Doug.  231;   WiUutoa  v. 
Ban,  2  New  Kep.  376;  Fieldhouse  v.  Crojl,  4  East,  510;  Knighi 
V.  Griddle,  9  Id.  48;  Stratford  v.  Tioynam,  Jac.  Rep.  418;  1831, 
c.  321.    Hence,  it  is  clear  that  this  sheriff.  Brown,  has  been  im- 
properly made  a  party  to  this  suit. 

Whereupon  it  is  ordered  that  this  case  stand  over,  with  leave 
to  amend,  and  to  make  proper  parties. 

Afterwards  the  plaintiffs  filed  the  following  judgment,  or 
direction  of  the  court  of  appeals,  for  the  eastern  shore  of 
Maryland: 

"  Ordered  by  the  court,  that  Edward  Brown,  late  sheriff  of 
Kent  county,  pay  to  such  trustee  as  the  chancellor  of  Mary- 
land shall  appoint,  the  sum  of  one  thousand  four  hundred  and 
£fty-one  dollars  and  thirty-eight  cents,  which  sum  of  money 
the  said  Edward  Brown,  as  sheriff  aforesaid,  in  his  return  upon 
n  writ  of  fieri  facias,  issued  from  this  court  at  the  suit  of  Thomas 
Dawson  against  Jesse  Jones,  states  to  have  remained  in  his 
hands  after  paying  and  satisfying  the  debt,  damages,  costs  and 
charges  due  upon  the  said  fieri/acias,  and  the  taxes  and  fees 
due  to  him,  the  said  Edward  Brown,  as  late  sheriff  and  collector 
of  Kent  county.  The  said  sum  of  money  being  part  of  the 
real  estate  of  the  said  Jesse  Jones,  deceased.  The  chancellor 
will  distribute  and  dispose  of  the  same  as  he  shall  deem  equit- 
able and  proper." 


July,  1827.]  Jones  v,  Jones.  343 

The  case  being  thereupon  submitted  to  the  chancellor,  with- 
out argument,  he  made  the  following  decree: 

Bi.A2n>,  Chancellor.  Decreed,  that  in  obedience  to  the  order 
of  the  court  of  appeals,  for  the  eastern  shore  of  Maryland, 
filed  in  this  case  on  the  sixth  instant,  the  said  sum  of  one  thou- 
sand four  hundred  and  fifty-one  dollars  and  thirty-eight  cents, 
mentioned  in  the  bill  of  complaint,  be  paid  by  the  said  Edward 
Brown  to  John  B.  Eccleston,  the  trustee  hereinafter  named; 
which  money  having  been  declared  by  the  said  order  to  be  a 
part  of  the  real  estate  of  Jesse  Jones,  deceased,  when  received 
by  the  said  trustee  he  shall  bring  into  this  court  to  be  applied 
nnder  the  chancellor's  direction,  after  deducting  the  costs  of 
this  suit,  and  such  commission  to  the  trustee  as  the  chancellor 
shall  think  proper  to  allow  in.  consideration  of  the  skill,  atten- 
tion, and  fidelity  wherewith  he  shall  appear  to  have  discharged 
bis  trust;  that  before  the  said  trustee  shall  be  entitled  to  receive 
the  said  sum  of  money,  hc^shall  file  with  the  register  of  this 
court  the  bond  hereinafter  mentioned;  that  provided  the  said 
sum  of  money  shall  be  paid  by  tlie  said  Edward  Brown  on  or 
before  the  first  day  of  January  next,  no  interest  thereon  shall 
be  demanded;  but  if  not  then  paid  he  shall  from  that  time  be 
required  to  pay  interest  on  the  same. 

It  is  further  decreed,  that  the  lands  in  the  proceedings  men- 
tioned be  sold;  that  John  B.  Eccleston  be  appointed  trustee  to 
make  the  sale,  etc. ;  and  that  the  trustee,  at  the  time  of  adver- 
tising the  said  property  for  sale,  give  notice  to  the  creditors  of 
the  said  Jesse  Jones  to  file  the  vouchers  of  their  claims  in  the 
chancery  office,  within  four  months  from  the  day  of  sale. 

The  trustee  made  sale  of  the  realty  accordingly,  and  having 
received  the  surplus  from  defendant.  Brown,  and  given  notice 
to  crediitors,  the  whole  estate  was  finally  distributed,  after  allow- 
ing to  the  two  widows  a  portion  of  the  proceeds  of  the  realty  sold 
by  the  trustee  in  lieu  of  their  dower. 


JuBGJCSNT  IS  A  IiTEN  upon  the  debtor's  realty  co-eztenAive  with  the  terri- 
torial jurisdiction  of  the  court:  Jioads  v.  Symmes,  13  Am.  Dec.  620.  The 
death  of  one  of  several  joint  judgment-debtors  does  not  discharge  the  lien 
upon  his  property:  Ex  parte  Dixon,  12  Am.  Dec.  92.  In  Anderson  v.  Tuck, 
33  Md.  233,  the  principal  case  is  recognized  as  authority  upon  the  point  that 
the  lien  of  a  judgment  attaches  from  its  date. 

EzscuTioK  Binds  the  Defendant's  Goods  from  delivery  only:  Beats  v. 
Gwemsey,  5  Am.  Dec  348;  Haggerty  v.  Wilber,  8  Id.  321;  Cresson  v.  StotU^ 
Id.  373;  see,  also,  Tabb  v.  Harria,  7  Id.  732.  In  North  Carolina,  an  execu- 
tion is  binding  from  its  te^e,  and  one  first  tested  will  take  priority  over  one 


341  FoBNSHELL  V.  MuBBAT.  [Maryland, 

of  janior  teste  first  delivered  and  levied:  Orten  v.  Johnmm,  11  Am.  I>ee.  763^ 
and  cases  cited  in  the  note  thereto. 

Death  of  PLADmFr  or  Defendant  after  Lett. — It  was  held  in  Bvckiter 
V.  TerriUf  12  Am.  Dec  269,  that  an  execution  is  not  abated  by  the  death  of  the 
plaintiff  after  a  levy  has  been  made.  In  Brisiow  v.  Payton,  15  Am.  Dec  134, 
it  was  decided,  contrary  to  the  doctrine  of  the  principal  case,  that  upon  the 
death  of  the  defendant  in  execution,  even  after  a  levy,  the  sheriff  could  not 
proceed  without  a  revivor.  But  in  Mcuwe^s  Heirs  v.  Long,  15  Am.  Dec  547, 
the  court  held  that  if  the  defendant  in  execution  should  die  after  the  levy, 
the  sheriff  might  nevertheless  proceed;' but  that  if  the  death  should  occur 
before  the  levy,  but  after  the  execution  was  sued  out»  the  sheriff  could  not 
go  cu  with  the  writ,  and  if  he  did  so,  a  sale  thereunder  would  be  void.  An 
execution  not  tested  in  the  debtor's  life-time  can  not  issue  after  his  death 
without  a  «ci./a.;  Woodcock  v.  Bmnet,  13  Am.  Dec  66& 
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IIBlakd's  Ch.479.] 

Marriage  is  a  Civil  Contract,  as  well  as  a  religions  vow,  which,  while  it 

is  invalidated  by  want  of  consent^  is,  if  valid,  obligatory  upon  the  par^ 

tics  during  their  joint  lives,  and  can  not  be  cast  off  at  pleasure. 
Solemnization  in  the  Face  of  the  Church,  or  by  a  clexgyman,  is  the  most 

correct,  if  not  the  only  legal,  mode  of  contracting  marriage  in  this  state 
Cohabitation,  Refutation,  and  the  fact  that  the  parties  have  represented 

themselves  as  husband  and  wife,  are  generally  8u£Bcient  evidence  of  a 

marriage;  the  only  exceptions  are  in  prosecutions  for  bigamy  and  actions 

of  criminal  conversation. 
Divorce  in  this  State  can  bo  granted  only  by  an  act  of  the  legislature. 
Jurisdiction  concerning  Alimony  has  been  devolved  on  the  court  of  chan* 

eery. 
Countt  Court  may  Inquire  into  the  VALiDrnr  of  a  marriage  in  oertain 

cases. 
Court  of  Chancery  can  not  Determine  the  Validity  of  a  marriage  except 

when  procured  by  abduction,  terror,  or  fraud. 
Voidable  Marriage  can  be  Questioned  in  England  only  by  a  direct  suit 

for  that  purpose  in  the  spiritual  court. 
After  the  Death  of  One  of  the  Parties  to  a  marriage,  no  judicial  proceed* 

ing  can  be  had  to  inquire  into  its  validity. 
Marriage  Questioned  after  Death  of  Party,  When. — ^The  validity  of 

a  marriage  may  be  inquired  into  after  the  death  of  a  party  where  it,  or 

the  legitimacy  of  the  issue,  forms  a  link  in  a  chain  of  title 
Marriage  Valid  where  Celebrated  is  valid  everywhere. 
Chancellor  may  Determine  a  Question  of  Legitimacy  in  a  chain  of 

title  without  the  aid  of  a  jury  where  the  proof  is  dear. 

Bill  for  an  account  against  the  defendant  Murray,  as  admin- 
istrator de  bonis  non  of  Henry  Somervell,  deceased,  with  whom 
was  joined  as  defendant  the  administrator  of  Thomas  Somer* 
Tell,  deceased,  the  brother  of  the  said  Henry.    The  plaintiffs 
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claimed  in  their  bill  that  they  and  the  said  Thomas,  now  de- 
eeased,  were  sole  next  of  kin  of  the  said  Heniy.  Two  of  the 
plaintiffs  were  the  children  of  Mary,  a  deceased  sister  of  the 
said  Henry,  by  her  marriage  with  one  Andrew  Davidson.  The 
other  plaintifEs  were  the  children  of  the  said  Mary  by  a  subse- 
quent marriage  with  one  William  Fulton.  The  defendants,  by 
their  joint  and  separate  answer,  claimed  that  the  plaintiffs  were 
illegitimate,  for  the  reason  that  when  the  said  Mary  married 
the  said  Andrew  Davidson  and  William  Fulton,  she  had  a  hus- 
band living  in  Ireland,  to  wit,  John  Lewis,  to  whom  she  was 
lawfully  married  in  1789.  The  marriage  was  proved  by  the 
testimony  of  two  vritnesses  who  were  present  at  the  ceremony, 
and  who,  vnth  several  other  witnesses,  testified  that  after  the 
said  marriage,  the  said  John  and  Mary  cohabited  as  husband 
and  wife,  and  were  reputed  to  be  so  in  the  neighborhood  for 
two  years,  when  the  said  Mary  abandoned  her  husband  and 
went  to  America;  and  that  the  said  John  was  still  living  in  Ire- 
land. An  Irish  attorney,  whose  deposition  was  taken,  testified 
that  such  a  marriage  as  that  described  by  the  other  witnesses, 
was  valid  in  Ireland. 

Bl&hd,  Chancellor.  This  case  standing  ready  for  hearing, 
and  having  been  submitted  without  argument,  the  proceedings 
were  read  and  considered. 

Marriage  has  been  considered  among  all  nations  as  the  most 
important  contract  into  which  individuals  can  enter,  as  the  pa- 
rent, not  the  child,  of  civil  society:  DcUrymple  v.  Dalrympley  2 
Hag.  Con.  64.  It  would  seem  that  in  the  dark  ages  a  notion 
prevailed  of  the  mysterious  nature  of  the  contract  of  marriage, 
in  which  its  spiritual  nature  almost  entirely  obliterated  its  civil 
character;  by  which  notion  some  were  carried  so  far  as  to  say 
that  a  marriage  of  an  insane  person  could  not  be  invalidated 
on  that  account.  In  more  modern  times,  it  has  been  considered 
in  its  prox)er  light,  as  a  civil  contract,  as  well  as  a  religious 
vow,  and  like  all  civil  contracts,  will  be  invalidated  by  want  of 
consent  of  capable  persons:  Turnery.  Meyers,  1  Hag.  Con.  Bep. 
414;  Brouming  v.  Beane,  2  Phill.  Bep.  69;  Shelf.  Lun.  69,  446; 
Portsmouth  v.  Forlsmouihy  1  Hag.  Bep.  366.  It  has  been  most 
commonly  everywhere  celebrated  by  some  religious  solemnities; 
and  from  its  nature  and  objects,  has  been  held  to  be  obligatory 
during  the  joint  lives  of  the  parties,  without  the  power  of  being 
thrown  off  at  the  pleasure  of  either  or  both  of  them:  Gordon  v. 
Fye,  Fergusson's  Bep.  Appen.  note  A,  349;   Wenlmeaik  v.  TFerf- 
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meath,  1  Jac.  Bep.  138;  except,  perhaps,  in  the  single  instance, 
according  to  the  ancient  and  now  obsolete  law,  where  the  hus- 
band or  wife,  with  the  consent  of  the  other,  became  a  monk  or 
nun  professed,  whereby  the  contract  of  marriage  was  virtually 
dissolved:  Co.  Lit.  132. 

According  to  the  law  of  England,  a  contract  of  marriage  is 
not  deemed  complete,  so  as  to  entitle  the  wife  to  dower,  and 
the  issue  to  inherit,  unless  it  be  celebrated  in  the  face  of  the 
church,  or  with  the  blessing  of  a  priest:  Dalrymple  v.  Dalrymple, 
2  Hag.  Con.  Bep.  54.  In  Scotland,  no  religious  ceremony  is 
necessary  to  constitute  a  legal  marriage :  Id. ;  and  in  England, 
during  the  time  of  the  commonwealth,  marriage  was  allowed  to 
be  contracted  before  a  justice  of  the  peace:  4  Bac.  Abr.  531» 
536.  In  Maryland,  there  was  a  time  when  marriage  might  have 
been  legally  contracted  before  a  county  court  or  in  presence  of 
a  magistrate:  1702,  ch.  1,  sec.  4;  1715,  ch.  44,  sec.  25;  but 
other  provisions  having  been  made  upon  the  subject  by  the  legis- 
lature of  the  province:  1717,  ch.  15,  and  by  the  general  assem- 
bly of  the  state:  February,  1777,  ch.  12;  it  would  now  seem  to 
be  certainly  the  most  correct,  if  not  the  only  legal  mode  of  con- 
tracting marriage,  here  as  in  England,  by  having  it  celebrated 
in  the  face  of  some  church,  or  with  the  blessing  of  a  clergyman. 

In  general  it  is  sufficient  to  show  that  a  man  and  woman 
have  cohabited  as  husband  and  wife;  have  represented  them- 
selves as  such;  or  have  been  reputed  in  the  neighborhood  of 
their  residence  to  have  been  legally  married,  to  establish  the 
fact  of  their  marriage  and  the  legitimacy  of  their  children. 
The  only  exceptions  to  this  rule  are  the  cases  of  a  prosecution 
for  bigamy,  and  an  action  of  criminal  conversation,  in  each  of 
which  proof  of  an  actual  marriage  is  necessary.  For  although 
the  action  of  criminal  connection  is,  in  its  form,  properly  a 
civil  action,  yet  it  is  in  the  nature  of  a  criminal  prosecution; 
and  if  proof  of  cohabitation  or  reputation  were  received  as 
alone  sufficient  evidence  of  the  marriage,  it  would  place  it  in 
the  power  of  the  parties  to  collude  together  aud  pass  them- 
selves off  as  husband  and  wife  occasionally,  for  the  express 
purpose  of  profiting  by  such  a  suit:  Morris  v.  MUler,  4  Burr. 
2057;  JJirt  v.  Barlow,  Doug.  171.  But  although  in  such  cases 
the  mere  general  reputation  of  a  marriage  may  not  be  deemed 
sufficient,  yet  it  appears  that  the  deliberate  admission  of  the 
defendant  in  an  action  of  criminal  conversation,  that  the  woman 
was  the  wife  of  the  plaintiff;  or  the  confession  of  the  accused 
of  the  fact  of  the  first  marriage  in  a  x>i'osecution  for  bigamy, 
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will  even  in  those  cases  be  received  as  sufficient  to  establish  the 
fact  of  the  marriage:  Stark.  Ev.,  pt.  4,  36  and  1185. 

In  England  the  spiritual  court  has  jurisdiction  to  inquire 
into  the  validity  of  a  contract  of  marriage;  and  may,  in  certain 
caseSy  determine  that  it  is  wholly  void,  or  decree  that  it  be  dis- 
solved, and  that  the  parties  be  divorced;  but  in  all  cases  not 
falling  within  the  jurisdiction  of  the  ecclesiastical  courts,  the 
parliament  alone  can  grant  relief:  4  Bac.  Abr.  554.  In  Mary- 
land, there  never  having  been  an  ecclesiastical  court,  and  no 
power  to  grant  a  divorce  by  annulling  for  any  cause,  a  contract 
of  marriage  which  was  originally  valid  ever  having  been  con- 
ferred upon  any  of  the  courts  of  justice,  it  follows  that  a 
divorce  can  only  be  granted  by  an  act  of  the  general  assembly: 
Uler9on  v.  Tswsh,  Fergusson's  Rep.  23*;  Mrs.  LeveU's  case,  Id. 
Appen.,  note  G.  382.  But  all  questions  concerning  alimony, 
even  under  the  provincial  government,  were  considered  as  hav- 
ing devolved  upon  the  court  of  chanceiy.  It  was,  however, 
provided,  February,  1777,  ch.  12,  sec.  15,  that  the  general  court 
should  have  power,  on  an  indictment,  or  by  petition  of  either 
jmrty,  to  inquire  into  the  validity  of  any  marriage,  and  might 
declare  any  marriage  contrary  to  the  marriage  act,  or  any  sec- 
ond marriage,  the  first  subsisting,  null  and  void.  This  law,  as 
it  would  seem,  may  now,  since  the  abolition  of  the  general 
eoort,  on  proper  application,  be  executed  by  a  county  court. 
This  court  has  been  clothed  with  no  such  authority  to  determine 
the  validity  of  a  contract  of  marriage;  but,  by  virtue  of  its 
general  jurisdiction  in  matters  of  fraud  affecting  contracts,  it 
would  seem  that,  considering  marriage  as  a  mere  civil  contract, 
it  may,  at  the  instance  of  either  party,  declare  a  marriage  to  be 
null  and  void  which  has  been  procured  by  abduction,  terror, 
and  fraud:  Portsmouth  v.  Portsmouth,  1  Hag.  Bep.  355;  In  mat' 
ter  of  Fust,  1  Cox,  418;  JSx  parte  TuHng,  1  Ves.  &  Bea.  140; 
Ferlai  v.  Gojon,  1  Hopk.  Ch.  478  fl4  Am.  Dec.  554]. 

In  England  the  validity  of  a  marriage  which  is  not  absolutely 
void,  but  merely  voidable,  can  only  be  drawn  in  question  and 
determined  in  a  suit  instituted  for  .that  purpose  in  the  ecclesi- 
astical court.  But,  as  by  the  death  of  the  husband,  or  the 
wife,  the  marriage  is  at  an  end,  so  any  then  depending  suit 
which  may  have  been  instituted  during  their  lives  for  that  pur- 
pose, is  thereby  immediately  abated,  and  can  not  be  in  any  way 
revived  or  further  prosecuted;  nor  can  any  other  judicial  pro- 
ceeding be  thereafter  instituted  in  the  ecclesiastical  courts,  or 

1.  UUtrton  ▼.  Tamh,  Fergusaon  R.  23. 
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elsewhere,  for  the  purpose  of  declaring  a  marriage,  which  lias 
been  thus  terminated  bj  the  death  of  either  party,  to  have  been 
null  and  void,  for  the  purpose  of  bastardizing  the  issue  of  saeb 
marriage,  or  barring  the  husband  of  his  courtesy,  or  the  wido'w 
of  her  dower;  nor  can  any  one,  by  any  judicial  proceeding,  l>e 
bastardized  after  his  death,  who  had  carried  the  reputation  of 
legil^imate  during  his  life;  because  wrongs  and  personal  de- 
fects die  with  the  indiyidual;  and  the  peace  of  families  and  tbe 
nature  of  the  testimony  by  which  alone  pedigrees  are  capable 
of  being  traced,  in  cases  where  a  party  makes  title  by  descent, 
require  that  there  should  be  a  limitation  beyond  which  the  in- 
stitution of  any  judicial  proceeding  for  the  purpose  of  trying 
the  validity  of  any  marriage  or  the  legitimacy  of  any  person 
ought  not  to  be  allowed:  Co.  Lit.  33;  1  Hall.  Const.  Hist.  Eng*. 
395;  Kenn'scase,  7  Co.  142^;  Einks  v.  Earris,  4  Mod.  182;  Eem- 
ming  v.  Price,  12  Mod.  432;  Eaydon  v.  Gould,  1  Salk.  119;  Brown- 
woord  V.  Edwards,  2  Ves.  245;   EUioU  v.  Garr,  2  Phill.  16.     If 
these  principles  be  correct,  and  as  entirely  applicable  here, 
under  different  forms  of  judicial  proceedings,  as  in  England, 
it  follows  that  there  can  now,  after  the  death  of  Mary,  be  no 
judicial  proceeding  had  to  declare  her  second  and  third  mar- 
riages, with  Davidson  and  with  Fulton,  void  for  the  purpose  of 
bastardizing  her  issue  by  either  of  them. 

But  the  issue  of  Mary,  by  her  second  and  third  marriages, 
which  were  absolutely  void,  not  merely  voidable,  are  here  claim- 
ing as  parties  to  this  suit,  and  found  their  title  to  recover  mate- 
rially aud  essentially  upon  the  validity  of  those  marriages,  and 
their  own  legitimacy  as  the  fruit  of  them.  In  all  such  cases, 
where  a  party  claims  as  heir,  or  next  of  kin,  and  his  own  Inti- 
macy, or  that  of  the  deceased  under  whom  he  claims,  is  thus 
necessarily  involved,  and  put  in  issue,  it  never  has  been  ques- 
tioned, that  the  court  might  inquire  into  and  decide  upon  tbe 
validity  of  the  marriage,  or  the  fact  of  legitimacy.  This  has 
been  often  done  in  England:  Alleyne  v.  Grey,  2  Salk.  437;  Mace 
v.  Cadell,  Cowp.  233;  Stark  Ev.,  4  pt.  218,  931;  and  has  also 
been  allowed  by  the  courts  of  this  state:  Chesddine  v.  Brewer^ 
1  H.  &  McH.  152;  Ferlat  v.  (7q/on,  1  Hopk.  494  [14  Am.  Dec. 
654];  because,  wherever  the  validity  of  a  marriage,  or  the  legit- 
imacy of  a  party,  forms  a  component  part  of  the  matter  in  con- 
troversy, it  becomes  indispensably  necessary,  that  the  court 
should  inquire  into  and  determine  upon  that  fact,  as  well  as 
ever}"  other  part. of  the  case;  for  otherwise,  it  would  be  to  sap* 

1.  Kmn't  coie,  7  Co.  42. 
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pose  a  suit  broaght  before  a  court  which  had  not  a  capacity  to 
try  the  cause  of  action:  1  Bac.  Abr.  571.  And  upon  that 
ground,  although  it  is  perfectly  well  settled  that  the  court  of 
chanceiy  has  no  criminal  jurisdiction  whatever,  and  is  in  its  iu- 
stitatiou  and  forms  of  procedure  absolutely  civil,  yet,  if  a  bill 
be  filed  in  it  for  the  purpose  of  setting  aside  a  deed,  or  to  be 
relieved  against  a  will  on  the  ground  of  fraud,  the  instrument 
complained  of  may  be  shown  to  be  a  forgery;  and  the  fact  of 
forgery  may,  when  thus  incidentally  involved,  be  determined 
and  relief  given,  founded  upon  a  criminal  fact,  although  it 
would  be  altogether  improper  for  it  directly  to  decide  upon  any 
sach,  question  upon  a  criminal  charge:  Barnesly  v.  Powel^  1  Yes. 
120,  287;  Stacey.  Mabboi,  653;  DuvUe  v.  Levelt,  Fergusson's  Bep. 
63;  Stark.  Ev.,  4  pt.  931;  Peake  v.  Highfield,  1  Buss.  560. 

It  appears  that  the  first  marriage  of  Mary  with  John  Lewis, 
was  legally  had,  and  solemnized  in  Ireland;  hence,  according 
io  the  law  of  nations,  it  must  be  held  to  be  a  valid  marriage 
here;  for  otherwise  the  rights  of  mankind  would,  in  this  respect, 
be  in  a  moet  precarious  and  uncertain  condition:  Roach  v.  Gar- 
van^  1  Ves.  169;  Herberi  v.  Herbert,  3  Phill.  68;  DarUze  v.  Leveil, 
Feig.  Bep.  63;  Edmonsione  v.  Lockhart,  Id.  1G8;  Butler  v. 
Forbes,  Id.  209;  Herberi  v.  Herbert,  2  Hag.  Cons.  363;  Ending 
V.  Smith,  Id.  371.  And  consequently,  the  subsequent  marriages 
of  Mary,  in  Maryland,  with  Davidson,  and  after  his  death  with 
Fulton,  while  her  husband,  John  Lewis,  was  alive,  must  be  con- 
sidered as  utterly  void. 

When  a  question  of  legitimacy  becomes  thus  involved  in  a  con- 
tiOTersy  in  a  court  of  chancery,  it  is  said  to  be  usual  to  make  up 
an  issue,  and  have  the  matter  tried  by  a  jury,  who  are  the  proper 
judges  of  fact:  Beve^  v.  Fox,  2  Yes.  270;  Bead  v.  Passer,  1  Esp. 
213.  But  it  is  not  indispensably  necessary,  in  any  case,  that 
the  chancellor  should  have  any  fact  determined  by  a  jury.  It 
is  only  when  he  entertains  a  reasonable  doubt  as  to  the  fact, 
and  when  it  depends  on  evidence,  the  weight  of  which  can  be 
better  estimated  by  a  jury,  or  where  the  testimony  is  very  ob- 
scure and  contradictory,  if  he  thinks  fit  that  the  chancellor,  for 
the  information  of  his  own  conscience,  may  have  recourse  to  this 
auxiliary  mode  of  obtaining  it:  Short  v.  Lee,  2  Jac.  &  Walk. 
496;  Peahe  v.  Highfield,  1  Buss.  660.  But  in  this  case  the  proof 
is  so  clear  and  demonstrative,  that  there  is  not  the  smallest  room 
for  a  doubt  upon  the  subject;  therefore,  I  hold  it  to  be  my  duty 
to  pronounce  an  immediate  decree. 
The  proofs  clearly  establish  the  fact,  that  the  late  Mary,  the 
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mother  of  the  plamiifis,  had  been,  loni^:  previously  to  their 
birth,  legally  married,  and  was  then  the  lawful  wife  of  a  certain 
John  Lewis,  who,  at  the  time  of  the  marriage,  and  continually 
ever  since,  has  resided,  and  is  now  living  in  Ireland.  And  con- 
sequently these  plaintiffs,  who  were  all  bom  in  Maryland,  many 
years  after  their  mother  came  to  and  resided  in  this  state,  are 
all  of  them  illegitimate;  and  as  such,  they  can  not  take  as  her 
legal  repr^entatives,  or  as  the  next  of  kin  of  the  late  Henry 
Somervell.  The  act  of  1825,  ch.  156,  has  no  retrospectiYe 
operation,  and  therefore  can  not  affect  this  case. 

Whereupon  it  is  decreed  that  the  bill  of  complaint  be  dis- 
missed, with  costs,  to  be  taxed  by  the  register 


Solemnization  of  Mabsiaos  is  not  necessary  to  its  validity,  unless  made 
■o  by  statute,  bat  a  marriage  jfcr  verba  de  prcesenli  is  valid,  and  an  actual 
marriage  may  be  inferred  from  proof  of  cohabitation,  repatation,  and  declara- 
tions of  the  parties:  Fenton  v.  Beed,  4  Am.  Dea  244,  and  note;  Londomdeny 
V.  Cfunfter,  9  Id.  51,  and  note;  AlUn  v.  Hall,  10  Id.  578;  Cannon  v.  AlAury^ 
Id.  708;  but  see  Ligonia  v.  Buxton,  11  Id.  46. 

Lex  Loci  Coktractus  Govxrns. — ^A  marriage,  valid  in  the  oomitty  where 
it  is  celebrated,  is  valid  everywhere:  Medtoay  v.  Needham,  8  Am.  Dec.  13L 
But  see  the  note  to  that  case.  See,  also,  the  note  to  Hanover  v.  Turner,  7 
Am.  Dec.  208;  De  Couehe  v.  Savetier,  8  Id.  478;  and  Le  Breton  v.  Nfmckei,  5 
Id.  736. 

Mabriaos  Procubed  bt  Fraud,  abduction,  or  terror,  may  be  vacated  in 
a  court  of  equity:  FerUU  v.  Oqjan^  14  Am.  Dea  554. 

Jurisdiction  to  Gbant  Aumony.  See  Fiaehli  v.  FiiMi,  12  Am.  Dea 
251,  and  note;  and  Almond  v.  Almond,  15  Id.  78l« 


DuvAiiL  V.  Waters. 

[1  Blaxd'S  Ch.  609.] 

Wastb  and  Trespass  Distikouished. — ^Waste  is  tne  abuse  or  destmetivB 
use  of  property  by  him  who  has  not  an  absolute  unqualified  title;  tres- 
pass is  an  injury  or  unauthorized  use  of  another's  property  by  one  who 
has  no  right  whatever. 

Common  Law  Kemedies  against  Wastb  were:  A  prohibition  commanding 
the  sheriff  to  prevent  its  being  done,  and  a  writ  of  waste  after  the  injury 
had  been  done  to  recover  the  place  wasted  and  treble  damages. 

No  Common  Law  Process  to  Prevent  Trespass. — ^There  was  no  prooeH 
at  common  law  to  prevent  a  threatened  trespass  upon  realty,  however 
great  or  irreparable. 

Writ  of  Estrepement  lay  at  common  law  in  aid  of  an  action  to  recover  real 
property  to  prevent  any  injury  being  done  thereto  pending  the  contro- 
versy. This  remedy  is  corrective  as  well  as  preventive;  for  if  the  pro- 
hibition is  violated  the  plaintiff  may  recover  damages. 
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This  Writ  13  Treated  as  a  Hexedy  agmnst  Waste,  but  where  there  ia 
no  privit^^  of  title  between  the  parties  in  the  action  to  which  it  is  auxil- 
iary, the  injury  which  it  seeks  to  prevent  is,  in  chancery  acceptation,  tres- 
pass rather  than  waste. 

Eventual  Waste  is  that  done  by  an  admitted  particular  tenant  after  the  in- 
stitution of  a  suit  involving  the  title,  or  a  partition  suit. 

JuiUiiDiCTiON  IN  Case  OF  Waste. — The  subject  of  waste  has  passed  almost 
exclusively  into  the  cognizance  of  the  court  of  chancery  in  this  state. 

IsjuxcnoN  Lies  to  Stay  Waste  whenever  an  action  of  waste  would  lie, 
whether  there  is  any  privity  of  title  or  not,  and  in  other  cases  where  such 
an  action  coold  not  be  brought. 

Cases  of  Injunctiok  against  Waste  discussed  by  the  chancellor. 

lyjcTKCTioN  AND  ACCOUNT  OF  Past  Waste  may  be  sought  in  one  suit,  but 
a  bill  for  an  account  of  waste  will  not  lie  where  an  injunction  can  not  be 
asked  or  granted. 

In  England  an  Injunction  to  Stat  Waste  will  be  granted  where  there  is 
a  subsisting  privity  of  title  or  contract  admitted  by  the  answer,  or  an  un- 
oontroverted  legal  or  equitable  title  in  the  plaintiff;  but  not  where  the 
bill  states  that  the  defendant  relies  upon  an  alleged  adverse  title  in  him- 
self, or  where  the  pbdntiff^s  title  is  positively  denied  by  the  answer. 

Injunction  against  Trespass  Lies,  in  England,  only  in  strong  cases  of 
destruction  or  irreparable  mischief. 

To  Prevent  Waste,  Pending  a  Suit  to  determine  a  title,  the  only  remedy 
in  England  seems  to  be  the  writ  of  estrepement,  which  has  fallen  into 
disuse;  although  in  a  variety  of  other  cases  the  court  of  chancery  ezer- 
dsea  its  conservative  power  to  protect  the  subject  of  litigation  from 
waste,  injury,  or  loss,  pending  a  suit. 

bijuNcnoN  TO  Stat  Waste  Pending  Litigation  Lies  in  this  State 
wherever  an  action  at  law  or  suit  in  equity  has  been  brought  in  which 
the  title  has  been  or  may  be  drawn  in  question,  whether  the  subject  of 
the  controversy  be  realty  or  personalty. 

PluviTT  OF  TiTLH  OR  Ck>NTBACT  IS  Unnxgessabt  to  Bupport  the  injunction 
in  such  casea 

SccH  Injunction  is  Auxiuabt  to  the  Suit  ob  Action  involving  the  title, 
and  follows  its  fate. 

Denial  of  the  Plaintiff's  Ttilb  in  th&  Answer  does  not  warrant  the  dis- 
solution of  an  injunction  against  waste  pending  the  suit. 

Obdinaxy  Use  and  Cultivation  Are  not  Inhibited  by  such  an  injunc- 
tioiL 

Injunction  Does  Not  Lib  to  Prevent  a  Mere  Trespass,  not  instant  and 
irreparable,  when  no  suit  or  action  has  been  instituted  involving  the 
tiUe. 

Separate  Bill  for  an  Injunction  against  Waste,  pending  a  suit  here 
to  try  the  title,  is  irregular;  the  relief  should  be  sought  by  a  petition  in 
the  original  suit. 

Fraudulent  Convetancb  is  void  against  creditors. 

liAND  Ck>ULD  Not  be  Sold  on  Execution  at  common  law,  but  it  is  other- 
wise in  this  state  by  statute. 

Title  Passes  bt  the  Sale  of  land  under  a  Jleri  fadaSf  but  there  must  be 
some  written  and  recorded  evidence  of  the  sale. 
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Return  of  ▲  Sale  of  Land,  on  execntion,  most  be  made  describing  tlie 

property  with  sufficient  precision  to  enable  it  to  be  identified. 
TECiuncAL  AccuBACT  IN  THE  DESCRIPTION  is  Unnecessary  in  sach  a  case. 

Bill  filed  by  Charles  Duvall  to  set  aside  as  fraudulent  a 
couveyance  made  bj  tlie  defendant,  Natban  Waters,  to  Nathan 
I.  Waters  and  Samuel  Batcliff,  also  defendants,  of  certain  land 
claimed  by  the  plaintiff  as  purchaser  at  a  sale  on  execution 
against  the  defendant,  Nathan  Waters,  made  sabsequent  to  the 
conveyance  aforesaid.  The  facts  are  stated  in  the  opinion  of 
the  chancellor  on  the  final  hearing.  Before  the  hearing  the 
plaintiff  filed  a  separate  bill  against  the  same  defendants,  re- 
citing the  nature  and  pendency  of  the  former  bill,  stating  that 
the  defendants,  since  the  institution  of  the  suit,  had  been  com- 
mitting waste  by  cutting,  destroying,  and  removing  timber,  etc., 
and  praying  an  injunction  against  the  same.  The  injunction 
was  granted.  Subsequently  the  defendants  put  in  an  answer 
denying  the  plaintiff's  title  and  the  facts  upon  which  it  rested, 
and  averring  that  the  conveyance  by  Nathan  Waters  was  for  a 
good  and  valuable  consideration,  and  then  gave  notice  of  a  mo- 
tion to  dissolve  the  injunction. 

Bland,  Chancellor.  The  motion  to  dissolve  the  injunction 
standing  ready  for  hearing,  the  solicitors  of  the  parties  were 
heard,  and  the  proceedings  read  and  considered. 

It  has  been  urged,  in  support  of  this  motion,  that  this  was 
not  merely  and  properly  a  case  of  waste,  but  an  injunction,  in 
restraint  of  trespass,  granted  at  the  instance  of  a  plaintiff  who 
claimed  title;  which  title  had  been  directly  and  positively  de- 
nied by  the  defendants.  And  that  according  to  the  well-estab- 
lished law  of  this  court,  as  deduced  from  the  English  authori- 
ties, no  such  injunction  could  be  granted  or  continued  where 
the  title  of  the  plaintiff,  as  in  this  instance,  was  admitted  to  be 
in  dispute,  or  was  altogether  denied  by  the  defendant  in  his  an- 
swer. This  objection  is  certainly  well  founded  upon  the  prin- 
ciples of  the  English  law;  but  it  is  otherwise  according  to  the 
law  of  Maryland.  This  is  the  first  instance,  since  I  have  been 
here,  in  which  the  correctness  of  this  peculiar  species  of  injunc- 
tion has  been  called  in  question;  and  as  its  origin  and  nature 
seem  to  have  fallen  into  some  degree  of  obscurity,  it  may  be 
well  to  take  a  larger  view  of  the  subject  than  might  other- 
wise be  deemed  necessary. 

The  terms  waste  and  trespass  are  very  often  used  to  desig- 
nate injuries  to  property  of  the  identical  same  nature.  The 
cutting  of  a  timber  tree,  or  the  pulling  down  of  a  house,  may 
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be  an  act  entirelj  lawful;  or  it  may  be  an  act  of  waste,  or  of 
trespass,  and  that  not  because  of  any  peculiarity  in  the  act  it- 
self; but,  because  of  the  party,  by  whom  it  may  have  been 
done,  haying  an  absolute  title,  a  limited  estate,  or  no  right 
whatever.  The  absolute  owner  of  an  estate  in  fee  simple,  with- 
ont  any  incumbrance  or  charge  upon  it,  has  an  uncontrollable 
power  to  dispose  of  it  as  he  may  think  proper;  and  can  be  in 
no  way  held  accountable,  as  a  waster  or  trespasser,  for  any 
thing  he  may  do  with  the  trees,  houses,  or  soil  of  his  lands.  If 
he  who  does  such  an  act  has  only  a  particular  estate,  as  a  ten- 
ancy for  life  or  years,  it  is  properly  said  to  be  a  trespass.  In 
general,  when  any  permanent  or  lasting  injuiy  is  done  by  the 
holder  of  the  particular  estate  to  the  inheritance,  or  to  the 
prejudice  of  any  one  who  has  an  interest  in  the  inheritance,  it 
is  properly  called  waste;  as  where  timber-trees  are  felled,  or 
houses  are  destroyed,  by  a  tenant  for  life  or  years;  or  by  mort- 
gagor or  mortgagee  in  possession ;  or  by  a  tenant  in  fee  simple, 
where  the  state  has  reserved  to  itself  an  interest  in  the  trees, 
etc.,  for  the  use  of  the  public.  In  general,  waste  is  the  abuse 
or  destructive  use  of  property  by  him  who  has  not  an  absolute, 
unqualified  title.  And  in  general,  trespass  is  an  injury,  or  use 
without  authority,  of  the  property  of  another,  by  one  who  has 
no  right  whatever. 

At  common  law,  if  the  owner  of  the  inheritance  had  good 
reason  to  believe  that  a  tenant  in  dower,  or  by  the  courtesy,  or 
a  guardian  designed  to  commit  waste,  he  might,  before  any  waste 
was  done,  have  a  prohibition  directed  to  the  sheriff,  command- 
ing him  to  prevent  it  from  being  done;  and  in  execution  of  this 
writ  of  prohibition  the  sheriff  might,  if  necessary,  call  to  his  aid 
the  posse  comitatus.  This  writ  was  extended  by  a  statute  passed 
in  the  year  1267 ,  to  tenants  for  life  and  for  years;  and  afterwards, 
in  1285,  it  was  taken  away  and  another  form  of  writ  given  in  its 
place;  but,  when  the  court  of  chancery  first  granted  injunctions, 
it  seems  to  have  taken  its  jurisdiction  from  this  writ  of  prohibi- 
tion of  waste:  Go.  Lit.  53;  2  Inst.  299,  389;  52  Hen.  III.  c.  23; 
13Edw.  1,  c.  14;  Kilt.  Rep,  -209,  212;  Jefferson  v.  Bishop  of 
Durham,  1  Bos.  &  P.  108,  121;  Ooodeson  v.  Gallalin,  Dick.  455. 

After  waste  had  been  actually  committed,  the  ancient  cor- 
rective remedy,  in  a  court  of  common  law,  was  by  a  writ  ol 
waste  for  the  recovery  of  the  place  wasted,  and  treble  damages 
as  a  compensation  for  the  injury  done  to  the  inheritance:  Go. 
Lit.  53;  2  Inst.  300.  There  were,  however,  several  cases  to 
which  the  writ  of  waste  did  not  extend,  and  as  to  such  cases  the 
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party  was  left  withoat  any  remedy  at  common  law.  The  action 
of  waste  could  only  have  been  brought  by  him  who  had  the  im- 
mediate reTersion  or  remainder,  to  the  disinheritance  of  whom 
the  waste  was  always  alleged  to  have  been  committed,  and 
therefore,  if  a  lease  had  been  made  to  A.  for  life  or  years,  re-> 
mainder  to  B.  for  life,  and  A.  committed  waste,  the  action 
could  not  be  brought  by  him,  in  reversion  or  remainder,  sa 
long  as  the  life  estate  of  B.  continued.  But  the  intervening 
life  estate  only  suspended  the  remedy,  for  after  its  terminatioii 
the  reversioner  and  remainderman  might  then  bring  his  action 
against  A.  for  the  waste  done  before  that  time:  Co.  Lit.  53; 
Clifton's  case^  5  Co.  76.  Nor  could  any  one  maintain  this  action 
unless  he  had  the  estate  of  inheritance  in  him  at  the  time  the 
waste  was  committed;  not  could  it  be  sustained  against  an  ex- 
ecutor for  waste  committed  by  his  testator,  it  being  a  wrong 
which  died  with  the  person;  nor  could  one  co-parcener  bring  an 
action  of  waste  against  another,  although  one  joint  tenant  or 
tenant  in  common  might  have  a  writ  of  waste  against  his  co- 
tenant,  compelling  him  either  to  make  partition  and  take  the 
place  wasted  as  his  own  share,  or  to  give  security  not  to  commit 
any  further  waste:  2  Inst.  302,  305,  403;  3  Black.  Com.  227. 

At  the  common  law  there  was  no  process  by  which  a  threat- 
ened trespass  upon  a  real  estate,  however  great  or  irreparable, 
could  be  prevented.  After  the  act  was  done,  the  injured  owner 
might  bring  his  action  of  trespass  against  the  wrong-doer,  and 
recover  satisfaction  in  damages,  but  the  common  law  gave  him 
no  means  of  preventing  the  execution  of  the  designs  and  threats 
of  any  one  whose  declared  and  settled  purpose  was  to  commit 
a  trespass  upon  his  lands.  If,  however,  the  claimant  was  not 
in  possession,  and  he  thought  proper  to  bring  an  action  to 
establish  his  right  and  recover  the  estate,  then,  and  in  aid  of  such 
suit,  and  to  prevent  any  injury  from  being  done  to  the  property 
pending  the  controversy,  the  common  law  gave  him  the  writ  of 
estrepement:  Jacob,  L.  Diet.  verb.  Estrepement.  It  would  seem 
that  originally  this  writ  could  only  be  used  as  an  aid  to  a  real 
action  for  the  recovery  of  the  land  itself,  but  its  scope  having 
been  extended  by  the  statute,  it  was  afterwards  used  in  connec- 
tion with  actions  in  which  no  land  was  demanded,  as  in  actions 
of  waste,  trespass,  etc.  It  was  not,  however,  allowed  to  be 
associated  with  a  suit  for  partition,  because,  the  tenants  being 
both  of  them  in  possession,  there  was  no  reason  why  one  should 
be  restrained  and  not  the  other.  A  writ  of  estrepement  might 
be  sued  out  at  the  same  time,  and  together  with  the  original 
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writ,  commeDciDg  the  action,  and  that,  too,  in  those  cases 
where  damages  for  waste  done  pending  the  action  might  be 
recoTered,  because  it  was  injurious  to  the  commonwealth  that 
waste  should  be  done,  and  peradventure  he  who  committed  it 
might  not  be  able  to  satisfy  the  plaintiff  his  full  damages:  2 
Inst.  328. 

The  writ  of  estrepement  is  certainly  a  preyentive  remedy^ 
and  so  far  it  is  analogous  to  a  writ  of  prohibition,  by  which  a 
tenant  in  dower,  or  bj  the  courtesy,  might  be  prevented  from 
doing  waste.    But  it  is  more;  it  is  also  a  remedial  and  cor- 
rectiTe  remedy,  because  the'  holder  of  land  may  not  only  be 
prevented  from  doing  waste,  but  if  he  should  do  any,  notwith- 
standing the  prohibition,  the  plaintiff  may  recover  damages  for 
such  waste,  even  up  to  the  time  when  possession  shall  be  de* 
livered  to  him.     This  writ  has  some  other  peculiar  traits  of 
character.     It  can  never  be  brought  into  action  independently 
and  alone;  it  must  always  be  associated  with  another  as  its 
leader,  to  which  it  acts  as  an  auxiliary,  whose  fortunes  it  must 
follow,  and  to  whose  final  fate  it  must  submit.     If  it  emanates^ 
as  it  may,  at  the  same  time  and  together  with  its  chief,  from 
the  chancery  office,  it  is  then  called  an  original;  but  if  it  be 
awarded  by  the  court  in  which  the  action  is  depending,  as  it 
may,  it  is  then  called  a  judicial  writ  of  estrepement.    This  writ, 
as  its  very  name  distinctly  imports,  is  always  intended  to  stay 
waste.     It  is  nowhere  spoken  of  as  a  means  by  which  a  mere 
trespass  may  be  prevented;  in  all  its  modifications  it  is  contin- 
ually treated  as  a  remedy  against  waste:  F.  N.  B.  139;  2  Inst. 
328;  3  Black.  Com.  225;  Jacob,  L.  Diet.  verb.  Estrepement. 
But  in  a  writ  of  right,  and  in  all  the  other  actions,  except  a 
writ  of  waste,  to  which  an  estrepement  is  called  in  as  an  aux- 
iliary, there  is  not  any  privity  of  title  whatever  between  the 
parties  to  the  suit,  all  such  privities  being  expressly  disavowed. 
The  plaintiff  asseits,  and  calls  for  the  vindication  of  his  abso- 
lute title  against  an  unqualified  wrong-doer,  who  he  complains 
of  as  a  disseisor,  ejector,  or  trespasser.     And,  therefore,  in  all 
such  cases,  the  injury  which  it  is  the  office  of  the  writ  of  es- 
trepement to  prevent  is  not  properly  waste,  founded  on  privity 
of  title,  as  between  a  reversioner  and  a  particular  tenant,  but 
literally  a  trespass,  in  the  chancery  acceptation  of  that  term, 
and  not  a  mere  abusive  use  of  that  which  a  lawful  holder  had  a 
light  to  enjoy. 

Where  the  title  and  the  rights  of  the  parties  are  admitted, 
there  can  be  no  mistake;   and  therefore  there  should  be  n« 
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confusion  or  misapplication  of  these  terms,  waste  and  tres- 
pass. But  in  the  English  authorities  there  is  not  the  same 
distinctness  in  the  application  of  them  to  any  such  injuries 
to  the  inheritance,  where  the  rights  of  the  parties  are  dis- 
puted and  put  in  litigation.  If  the  party  asserts  his  title  to 
an  estate  by  an  action  at  law,  such  acts,  with  reference  to  a 
presumption  in  favor  of  the  validity  of  his  title  pending  the 
suit,  are  said  to  be  waste;  but  if  he  asks,  in  a  court  of  chancery, 
to  have  the  doing  of  such  acts  prevented  by  an  injunction,  they 
are  denominated  trespasses:  Eden,  Inj.  136;  MUchell  v.  Dors,  6 
Ves.  147;  Crockford  v.  Alexander;  15  Id.  138;  Mogg  v.  Mogg, 
Dick.  670.  This  difference  in  characterizing  the  same  iujurioos 
acts,  when  proposed  to  be  prohibited  by  an  estrepement  as 
waste,  and  when  proposed  to  be  restrained  by  injunction  as 
trespass,  has  been  attended  with  some  confusion.  And,  there- 
fore, in  relation  to  the  peculiar  species  of  injunctions  now 
under  consideration,  all  such  acts  as  would  be  deemed  waste 
when  done  by  an  admitted  particular  tenant,  if  done  after  the 
institution  of  auy  suit  involving  the  title,  or  of  a  suit  for  par- 
tition, it  may  be  well  to  denominate  eventual  waste. 

The  judicial  records  of  the  state,  and  the  acts  of  assembly  regu- 
lating officers'  fees,  show  that  the  writ  of  waste,  as  well  as  the  writ 
of  estrepement,  were  at  one  time  in  common  use  in  Maryland:  2 
Hiirr.  Ent.  149,  800;  Adams  v.  BrereUm,  3  H.  &  J.  124;  1763,  c. 
18,  sees.  89  and  94;  1779,  c.  25,  sec.  2.  But  here,  as  in  England, 
these  writs  have  fallen  into  disuse,  and  are  now  seldom  or  never 
brought;  having  given  way  to  the  more  easy  and  expeditious 
remedy  by  an  action  upon  the  case  in  nature  of  waste  at  com- 
mon law;  by  which  the  plaintiff  obtains  satisfaction  for  the  in- 
jury done  to  his  inheritance  by  a  recovery  of  damages  alone:  3 
Black.  Com.  227;  Greene  v.  Cole,  2  Saund.  252,  note  7;^  While 
v.  Wagner,  4  H.  &  J.  373  [7  Am.  Dec.  674];  McLaughlin  v.  Long^ 
6  H.  &  J.  113;  and  in  Maryland  to  an  injunction  from  chancery, 
which  performs  the  office  of  a  writ  of  estrepement. 

The  whole  subject  of  waste  in  Maryland  seems  to  have  passed 
almost  altogether  from  the  cognizance  of  the  courts  of  common 
law,  to  that  of  the  court  of  chancery,  and  the  shifting  of  this 
matter  so  entirely,  from  the  one  jurisdiction  to  the  other,  maj 
be  attributed  to  the  nature  of  the  injury  requiring  redress; 
to  the  different  constitutions  of  the  tribunals;  and  to  their 
peculiar  modes  of  proceeding.  Waste  is  a  wrong  which 
can  not  always  be  duly  estimated  and  remunerated  in  dam- 

1.    Oimru  ▼.  Colt,  8  Sannd.  253,  note  7. 
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ages;  it  is  an  injury  which  requires  to  be  met,  in  its  onset 
or  earliest  approaches,  by  a  strong  and  decisive  preventive 
remedy,  acting  with  a  promptness  almost  amounting  to  sur- 
prise, and  yet  affording  to  the  party  restrained  a  speedy 
bearing.  No  adequate  remedy  of  this  kind,  it  is  evident,  can 
be  obtaiued  from  a  court  of  common  law,  open  only  at  short 
intervals  during  the  year,  acting  from  term  to  term,  and  limited 
to  a  given  set  of  technical  forms  of  proceeding.  Hence  it  is, 
that  the  remedy  has  been  so  constantly,  in  modem  times,  sought 
in  the  court  of  chancery,  which  is  always  open,  constantly  accessi- 
ble, and  is  capable  of  moving  with  an  energy  and  dispatch 
called  for  by  the  emergency,  and  suited  to  the  peculiar  nature 
of  the  case. 

In  general,  an  injunction  may  be  obtained  in  this  state,  as  in 
England,  to  stay  waste  in  all  cases  where  an  action  of  waste 
would  lie  at  common  law,  whether  there  be  any  privity  of  title 
or  not:  J%e  Mayor  and  Com.  Norwich  v.  Johnson^  3  Mod.  90;  S. 
C,  2  Show.  457;  and  in  a  variety  of  others  in  which  no  action 
could  be  brought,  even  where  there  was  a  subsisting  privity  of 
title  or  contract  between  the  parties.     A  mere  threat  to  commit 
waste  is  a  sufficient  foundation  for  an  injunction,  before  any 
waste  has  been  actually  done:  CHbsony,  Smith,  2  Atk.  183;  Han- 
nay  v.  McEidire,  11  Ves.  54;  Coffin  v.  Coffin^  Jacob,  70.     And 
an  injunction  may  be  granted  where  no  account  of  damages 
could  be  claimed;  or  where  the  waste  done  is  so  insignificant  that 
there  could  be  no  recovery  of  damages  at  law:  The  Univer8Uie9 
of  Ox.  and  Cam.  v.  Richardson,  C  Ves.  706;  The  Keepers,  etc.,  of 
Harrow  School  v.  Alderion,  2  Bos.  &  P.  86.     It  may  be  granted 
in  favor  of  a  child,  en  venire  sa  mere:  Robinson  v.  LUton,  3  Atk. 
211;  in  favor  of  trustees  to  preserve  a  contingent  remainder  be- 
fore the  contingent  remainderman  has  come  in  esse :  Garth  v. 
CoUon,  3  Atk.  754;  in  favor  of  any  one  entitled  to  a  contingent 
or  executory  estate  of  inheritance:  Bewick  v.    Whitfield,  3  P. 
Wms.   268,  note;  Hayward  y.  Stillingfleet,  1  Atk.  422;  and  in 
favor  of  a  remainderman  or  reversioner,  where  there  is  an  inter- 
Tening  estate  for  life:  Bewick  v.  Whiffield,  3  P.  Wms.  268,  note; 
JFarrant  y.  Lovel,  3  Atk.  723.     An  injunction  may  be  obtained 
in  respect  of  equitable  waste,  against  a  tenant  in  tail  after  pos- 
sibility of  issue  extinct:  Abraham  v.  Bubb,  2Freem.  53;  against 
a  tenant  for  life  without  impeachment  of  waste:  Lord  Bernard's 
&ue,  Prec.  Chan.  454;  and  against  a  mortgagor  or  mortgagee 
in  possession:   Farrant  v.  Lovel,  3  Atk.   723;   Humphreys  v. 
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Earrisony  1  Jac.  &  Walk.  561.'  An  injunction  may  be  granti^d 
as  between  tenants  in  common,  joint  tenants  and  co-parce- 
ners, against  malicious  destruction;  or  when  the  tenant  com- 
mitting the  waste  is  insolvent,  or  is  occupying  tenant  to  the 
plaintiff:  SmaUman  v.  Onions^  3  Bro.  C.  C.  621;  Hcle  ▼. 
Thomas,  7  Ves.  589;  Twori  v.  Twori,  16  Id.  128.  And  so, 
too,  where  some  of  the  heirs  had  filed  their  bill  in  this  court 
against  the  rest,  to  obtain  a  partition  according  to  the  act  to 
direct  descents,  and  one  of  the  heirs,  who  was  in  possession, 
was  committing  waste;  upon  a  representation  of  the  fact  by  the 
trustee  appointed  to  make  sale  of  the  lands,  for  the  purpose  of 
effecting  a  partition,  he  was  restrained  by  injunction:  Clarke  ▼. 
Clarke,  MS.,  twenty-fourth  of  January,  1822.  When  the  bill 
is  for  an  injunction  to  stay  further  waste,  and  waste  has  been 
already  committed,  the  court,  to  preyent  a  double  suit,  will  de- 
cree an  account  and  satisfaction  for  what  is  past,  and  not  oblige 
the  plaintiff  to  bring  an  action  at  law,  as  well  as  a  bill  in  equity; 
but  such  decree  for  the  past  is  only  given  as  an  incident  to  the 
injunction,  to  obtain  which  the  plaintiff  was  under  a  necessity 
•of  coming  into  chancery;  and,  consequently,  it  may  be  regarded 
.as  a  general  rule,  to  which  there  are  few  exceptions,  that  when 
jio  injunction  is  or  can  be  asked  for  or  granted,  a  bill  to  have 
an  account  of  past  waste,  and  nothing  more,  can  not  be  sua* 
tained,  the  proper  remedy  being  at  law:  Jesua  College  t.  Bloam^ 
3  Atk.  262;  Eden,  Inj.  146. 

It  appears  that  the  English  court  of  chancery  had  steadily 
confined  itself  in  granting  relief  against  waste  to  those  cases 
only  where  there  was  some  subsisting  privity  of  title  or  con- 
tract between  the  parties  until  about  the  year  1785,  since  which 
time  it  has  gone  one  step  further,  and  granted  injunctions 
against  strangers  to  stay  trespass  in  strong  cases  of  destruction 
or  irreparable  mischief;  or  where  the  irreparable  mischief  might 
be  completely  effected  before  any  trial  could  be  had  as  to  the 
controverted  right.  But  at  that  point,  it  seems  to  have  come 
to  a  stand;  not,  however,  without  expressing  a  regret  that  its 
jurisdiction  had  not  been  extended  so  far  as  to  protect  real 
estate  from  waste  and  injury  pending  a  controversy  about  the 
title.  I  have  seen  no  reason  to  doubt  that  the  powers  of  thia 
court  in  granting  injunctions  have  been  always  considered  as 
in  all  respects  co-extensive  with  those  of  the  chancery  court  of 
England:  Pillaworih  v.  Hoplon,  6  Yes.  51;  Mitchell  v.  Dors,  Id. 
147;  Hanson  v.  Gardiner,  7  Id.  305;  Smiih  v.  ColXyer,  8  Id.  89; 

1.    Hwmpkejft  ▼.  Horriion,  1  Jao.  k  Wftlk.  681. 
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Courthope  v.  Mdpplesden,  10  Id.  290;  Crockford  v.  Alexander, 
15  Id.  138;  Norway  v.  Bowe,  19  Id.  147;  Jones  v.  Jones,  3  Meriv. 
173. 

It  appears  to  be  eyen  yet  the  fixed  rule  of  the  court  of  chan* 
eery  of  England  that  the  granting  of  an  injunction  to  stay 
waste  must  depend  either  upon  the  fact  of  there  being  a  privity 
of  title  or  contract  acknowledged  by  the  answer;  or  an  unques* 
tionable  legal  or  equitable  title  in  the  plaintiff,  as  where  a  pur- 
chaser files  a  bill  for  a  specific  performance  of  his  contract, 
saggesting  that  the  defendant  was  proceeding  to  cut  timber, 
etc,  an  injunction  may  be  granted,  if  the  contract  be  stated 
and  admitted.  For  if  the  bill  states  and  admits  that  the  de- 
fendant asserts  and  relies  upon  what  he  alleges  to  be  a  valid 
adverse  title  in  himself,  the  plaintiff  thereby  states  himself  out 
of  court,  or  if  the  defendant  in  his  answer  positively  denies 
the  plaintiff's  title,  the  injunction  will  be  refused,  or,  having 
been  granted,  vnll,  on  the  coming  in  of  such  an  answer,  be  dis- 
solyed:  PiUaworih  v.  Hopton,  6  Yes.  51;  SmUk  v.  CoUyer,  8  Id. 
89;  Norway  v.  Bowe,  19  Id.  147. 

It  is  said,  however,  in  one  of  the  most  respectable  treatises 
on  pleadings  in  chancery,  that  ''pending  an  ejectment  in  a 
court  of  common  law,  a  court  of  equity  will  restrain  the  tenant 
in  possession  from  committing  waste,  by  felling  timber,  plow- 
ing ancient  meadow,  or  otherwise.  Against  this  inconvenience 
a  remedy  at  the  common  law  was  in  many  cases  provided  during 
the  pendency  of  a  real  action  by  the  writ  of  estrepement;  and 
when  the  proceeding  by  ejectment  became  the  usual  mode  of 
iiying  the  title  to  land,  as  the  writ  of  estrepement  did  not  apply 
to  the  cose,  the  courts  of  equity,  proceeding  on  the  same  prin- 
ciples, supplied  the  defect:"  Mitf.  Plea.  136.  But  the  only 
authorities  cited  in  support  of  what  is  here  said  are  cases  be- 
tween landlord  and  tenant,  where  the  title  of  the  plaintiff  had 
not  been,  and  could  not  be,  denied  by  the  defendant,  who  con- 
fessedly held  only  as  tenant:   Lalhropp  v.  Marsh,  6  Yes.  259; 

PuUeney  v.  Shelton,  5  Id.  260,  note;  Onslow  v. ,  16  Id. 

173.  Whence  it  is  evident  that  there  can  be  no  means  of  pre- 
venting waste  from  being  done  upon  real  estate  in  England, 
pending  a  suit  to  determine  the  title,  other  than  the  writ  of 
estrepement,  and  that  writ,  it  is  said,  has  fallen  into  disuse:  3 
Black.  Com.  227;  Oalvert  v.  Gason,  2  Sch.  &  Lefr.  561. 

But  in  a  variety  of  other  cases  the  English  court  of  chancery 
is  in  the  habit  of  exercising  its  preventive  and  conservative 
powers  for  the  express  purpose  of  preserving  the  subject  of 
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litigation  from  waste,  injoiy,  or  total  loss,  pending  the  contro- 
versy. 

In  cases  of  patent  rights,  where  the  plaintiff  is  in  possession 
of  the  invention,  under  color  of  title,  an  injunction  may  be 
granted  pending  the  proceedings  at  law  to  try  the  right:  T^he 
Universities  of  Ox.  db  Cam.  y.  Richardson^  6  Yes.  689.  And  so 
too  where  the  plaintiff  claims  the  copyright  of  a  book,  an  injunc- 
tion may  be  granted  to  prevent  publication,  during  the  contiau- 
ance  of  a  suit  at  law.  In  cases  of  copyright  the  jurisdiction  is 
assumed  merely  for  the  purpose  of  making  the  legal  right 
effectual,  which  can  not  be  done  by  any  action  for  damages,  be- 
cause if  the  work  is  pirated,  it  is  impossible  to  lay  before  a  jury 
the  whole  evidence  as  to  all  the  publications,  which  go  out  to 
the  world,  to  the  plaintiff's  prejudice;  and,  therefore,  with  a 
view  to  make  the  legal  right  effectual,  the  publication  will  be 
altogether  prohibited.  Where  a  fair  doubt  appears,  as  to  the 
plaintiff's  legal  right,  the  court  always  directs  it  to  be  tried; 
making  some  provision,  in  the  interim,  the  best  that  can  be,  for 
the  benefit  of  both  parties:  Hogg  v.  Kirby,  8  Yes.  215;  WiUcins 
V.  AUcin^  17  Id.  422;  Eundell  v.  Murray,  Jac.  Bep.  311;  act  of 
congress,  fifteenth  of  February,  1819,  ch.  19.  And  on  a  proper 
case  being  presented,  the  court  will  grant  an  injunction,  and 
appoint  a  receiver  to  preserve  personal  property  while  a  suit  is 
depending  in  the  ecclesiastical  court,  although  an  administra- 
tion pendente  lite  might  be  there  obtained:  Atkinson  v.  Henshaw, 
2  Yes.  &  Bea.  86.  In  general,  where  personal  property,  or  the 
rents  and  profits  of  real  estate  in  dispute,  are  in  imminent  dan- 
ger of  being  wasted  or  lost,  a  receiver  may  be  appointed  to  take 
care  of  it  for  the  benefit  of  all  concerned,  pending  the  contro- 
versy: Powell  Mort.  294,  note.  To  accelerate  the  progress  of 
the  suit,  as  well  as  for  the  greater  security  of  the  fund,  for  the 
benefit  of  those  who  may  ultimately  appear  to  be  entitled  to  it, 
money  may  be  ordered  to  be  brought  into  court  where  the  de- 
fendant admits  that  he  has  it  in  his  hands,  and  that  he  has  no 
title  to  it:  Gordon  v.  Eoihley,  3  Yes,  572;  Freeman  v.  Fairlie^  8 
Meriv.  29.  And  there  are  many  instances  where  the  court  in- 
terposes by  injunction  to  secure  the  enjoyment  of  specific  chat- 
tels; either  because  of  their  peculiar  character,  or  because,  from 
the  nature  of  the  property,  it  would  be  difficult  or  impossible 
for  the  plaintiff  to  have  the  full  benefit  of  it,  unless  he  could 
specifically  enjoy  it:  Fells  v.  Bead,  3  Yes.  71;  Lady  ArundeU  v. 
Phipps,  10  Id.  148. 

Looking  to  the  general  reasoning  and  principles  of  those  van- 
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ous  cases  in  which  the  English  court  of  chancery  interposes  for 

the  preservation  of  property,  the  right  to  which  is  in  litigation, 

it  does  indeed  seem  strange  that  it  has  so  pertinaciously  refused 

an  injunction  to  prevent  irreparable  mischief,  and  to  put  a  stop 

to  the  further  commission  of  waste  upon  real  estate  during  the 

continuance  of  an  action  at  law  to  try  the  right.     It  is  admitted 

that  there  is  no  good  reason  why  the  court  should  not  interfere 

in  such  cases.     Should  it  turn  out  that  the  defendant  had  an 

unquestionable  title,  then  the  granting  of  such  an  injunction 

could  only  operate  temporarily  and  partially  to  the  prejudice  of 

the  free  exercise  of  his  right  of  property.     But  on  the  other 

handy  if  it  should  be  eventually  shown  that  the  plaintiff  had  the 

title,  then,  as  the  injunction  turns  no  one  out  of  possession  nor 

displaces  anything,  it  must  necessarily  leave  to  the  defendant 

the  advantage  of  fighting  the  plaintiff  with  bis  own  property. 

Upon  which,  had  not  the  injunction  been  granted,  the  most 

irretrievable  destruction  might  have  been  perpetrated;  acts  of 

waste  might  have  been  committed  which  would  deprive  the 

plaintiff  of  the  very  substance  of  his  inheritance,  mischief  might 

have  been  done  which  it  would  require  years  to  repair;  and 

things  might  have  been  torn  away  or  destroyed  which  it  would 

be  difficult  or  impossible  to  restore  in  kind,  such  as  the  build* 

ing,  fixtures,  trees,  or  other  peculiarities  about  the  estate,  which 

a  multitude  of  associated  recollections  had  rendered  precious  to 

their  owner;  but  as  a  compensation  for  the  loss  of  which,  a  jury 

would  not  give  one  cent  beyond  their  mere  value.     A  man  has 

a  right  to  secure  to  himself  a  property  even  in  his  amusements; 

and  it  is  not  fit  in  any  such  cases  to  cast  it  to  the  estimation  of 

people  who  may  have  not  the  least  sympathy  with  the  feelings 

of  the  owner,  to  set  a  value  upon  his  privileges  or  his  property: 

Fells  V.  Bead,  3  Ves.  70;  Smith  v.  Gollyer,  8  Id.  89;  Berkely  v. 

Brymer,  9  Id.  866;  Lady  Arundell  v.  FhippSy  10  Id.  148;  Court" 

hope  V.  Mapplesden,  Id.  291;  Lowther  v.  Lord  Lowther,  13  Id. 

96;  Crockford  v.  Alexander,  15  Id.  138;  Earl  Gowper  v.  Baker, 

17  Id.  128;  AsOey  v.  Welden,  2  Bos.  &  P.  351;  Kimpkm  v.  Eve, 

2  Yes.  &  Bea.  349. 

The  high  court  of  chancery  of  Maryland  has  from  the  begin* 
ning,  or  certainly  for  a  great  length  of  time  past,  in  this  respect, 
acted  more  in  harmony  with  its  general  principles  than  the  court 
of  chancery  of  England,  by  interposing  to  prevent  waste  and 
destruction  in  all  cases  during  the  continuance  of  a  suit  in  which 
the  title  to  the  property  has  been  or  may  be  brought  in  question, 
aa  well  where   the   subject  of  litigation  was  real   estate,  as 
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where  it  was  mere  peiiahable  penonaltj,  or  znonej,  or  clioses 
in  action  in  the  hands  of  the  defendant.  A  similar  and  equally 
exteDsive  application  of  the  writ  of  injunction  to  stay  waste,  ap- 
pears to  have  been  made  by  the  courts  of  cbancery  of  Virginia 
and  South  Carolina:  Harris  ▼.  Thomas^  1  Hen.  &Munf.  18;  Shu- 
bncic  T.  Guerard,  2  Desau«  616.  As  I  have  before  observed,  there 
id  sufficient  evidence  of  the  writ  of  estrepement  having  been  at 
one  time  often  resorted  to  in  this  state ,  although  it  has  now 
fallen  into  total  disuse.  But  even  that  writ  must  have  been  a 
very  tardy  and  inadequate  remedy  compared  with  an  injunction, 
which  is  the  only  judicial  proceeding  that  seems  to  be  in  all  re- 
spects capable,  by  its  promptness  and  vigor,  of  preventing  ir- 
reparable mischief  from  being  done  to  real  estate  pending  the 
litigation,  by  a  provoked  and  desperate  defendant. 

When  this  mode  of  interposing  by  injunction  to  stay  waste, 
pending  an  action  at  law  or  a  bill  in  chancery,  was  first  allowed 
by  this  court,  I  have  not  been  able  to  distinctly  ascertain,  but  it 
is  evident  that  it  had  been  considered  as  a  settled  coarse  of  pro- 
ceeding under  the  provincial  government;  for  upon  an  informa* 
tion  in  chancery,  filed  on  the  thirteenth  of  April,  1775,  by  the 
attorney-general,  at  the  relation  of  Josias  Bowen  against  Nicho- 
las Norwood,  to  vacate  a  patent  grant  for  a  tract  of  land,  it  was 
alleged  that  the  defendant  in  possession  was  committing  great 
waste,  to  stay  which,  an  injunction  was  asked  and  immediately 
granted  until  the  final  hearing:  The  Attorney-general  t.  Norwood. 
I  have  seen  a  case  of  this  kind  in  which,  in  the  year  1783,  this 
form  of  a  writ  of  injunction  to  stay  waste  pending  an  action  of 
ejectment,  appears  to  have  been  treated  as  then  well  established; 
and  I  have  met  with  another  instance  in  which  an  injunction  was 
granted  in  the  year  1803,  apparently  without  hesitation,  to  stay 
waste  until  the  final  judgment  in  an  action  of  ejectment.  In 
which  case,  on  its  being  urged  that  the  defendant  ought  not  to 
be  thus  deprived  of  the  free  use  of  his  property,  the  court  said 
that  he  had  no  other  mode  of  relieving  himself  from  the  restric- 
tion than  by  pressing  the  action  at  law  to  a  conclusion  as  speed- 
ily as  possible:  OiUings  v.  Dew.  I  haye  met  with  many  other 
similar  cases,  but  in  no  one  of  them  does  it  appear  that  any  ob- 
jection had  been  made,  grounded  upon  the  principles  of  the 
English  authorities,  against  the  propriety  of  granting  or  continu- 
ing the  injunction,  because  the  plaintiff  had  stated  that  his  title 
was  disputed,  or  because  the  defendant  had  positively  denied 
its  validity.  And  so,  too,  in  cases  of  nuisance,  although  it  is 
necessary  in  England  that  the  individuals  complaining  of  the 
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in  juzy  shonld  have  had  their  rights  first  established  at  law :  Mitf . 
Plea.  144;  jet  here,  where  an  action  or  the  proper  proceeding 
has  been  instituted  to  try  the  right,  an  injunction  may  be  granted 
to  prevent  the  repetition  or  further  continuance  of  the  nuisance 
until  the  right  has  been  thus  determined  at  law  or  in  the  regu- 
lar mode:  Williamson  y.  Caman,  1  G.  &  J.  184. 

The  writ  of  injunction  in  cases  of  this  kind  to  stay  waste, 
pending  a  suit  to  tiy  the  right,  has,  in  Maryland,  taken  fche 
place  and  performs  the  office,  in  all  respects,  of  the  ancient  writ 
of  estrepement.  It  is  an  injunction  not  founded  on  any  privity 
of  title  or  contract  whatever;  it  is  an  attendant  upon,  and  an 
aaxiliary  of,  the  action  at  common  law,  or  the  suit  in  this  court 
in  which  the  title  has  been  or  may  be  drawn  in  question;  it  fol- 
lows and  shares  the  fate  of  that  suit,  and  can  not  be  dissolved 
upon  an  answer,  in  any  way  denying  the  plaintiff's  title,  until 
that  suit  has  been  fully  determined  in  favor  of  the  defendant. 
liike  an  estrepement,  its  restrictions  do  not  extend  to  an  inhibi- 
tion of  any  ordinary  use  of  the  land  by  the  occupying  tenant, 
for  he  is  allowed  to  cultivate  it  as  usual,  and  to  take  'Wood  for 
fuel,  repairing  of  houses,  for  fencing  and  the  like,  so  he  does  no 
waste  or  destruction  to  the  inheritance. 

It  must,  however,  be  recollected  that  there  is  no  instance  of 
this  court's  ever  having  interposed  by  an  injunction  to  prevent  a 
mere  trespass,  not  instant  and  irreparable,  where  no  suit  has 
been  instituted,  here  or  in  a  court  of  common  law,  involving 
the  title;  for,  against  the  granting  of  such  an  injunction,  which 
does  not  operate  as  an  auxiliary  to  a  suit  to  try  the  right,  the 
same  reasons  apply  here  as  in  England.  It  does  not  fall  within 
the  jurisdiction  of  a  court  of  equity  to  try  the  validity  of  mere 
legal  titles;  for  all  such  purposes  recourse  must  be  had  to  the 
ordinary  tribunals  of  the  common  law.  A  person  can  only 
come  here  to  obtain  the  interposition  of  the  conservative  powers 
of  this  court  in  cases  where  the  common  law  remedies  are  in- 
adequate or  to  which  they  do  not  at  all  apply.  If  the  plaintiff*s 
.  title  is  denied,  and  he  acquiesces  in  the  denial  by  refusing  to 
bring  an  action  at  law  to  have  it  authenticated  and  sustained, 
he  can  have  no  ground  to  ask  any  relief  of  this  court  founded 
on  a  claim  which  he  himself  thus  shrinks  from  having  judicially 
investigated,  or  put  into  a  course  of  being  legally  established. 

In  conclusion,  I  deem  it  proper  to  remark  that  this  mode  of 
applying  for  this  injunction  by  a  separate  bill,  was  irregular 
and  improper;  it  should  have  been  asked  for  by  a  petition,  filed 
in  this  case,  without  praying  for  a  subpena  to  bring  in  defend- 
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ants  who  were  already  before  the  court.  The  urgency  of  the 
case  may  be  some  excuse  for  the  irregularity;  but  I  shall  in  all 
cases,  as  far  as  practicable,  require  parties  to  pursue  the  regular 
and  proper  course:  Eden,  Inj.  209;  Anonymous,  1  Yes.  jun. 
93;  Calvert  v.  Gason,  2  Sch.  &  Lefr.  561;  Coale  v.  Garreison, 
1  Bland's  Ch.  581,  note.  In  this  instance,  however,  the  injunc- 
tion seems  to  have  been  extended  rather  beyond  the  bounds  of 
the  case  presented  by  the  bill  itself;  as  to  so  much,  therefore, 
it  will  be  dissolved,  or  rather  circumscribed  within  its  proper 
limits. 

Whereupon  it  is  ordered  that  the  injunction  heretofore 
granted  in  this  case,  in  so  far  as  it  prohibits  the  removal  of  any 
timber  or  wood  which  had  been  cut  and  severed  from  the  land 
prior  to  the  service  thereof;  and  also  from  cutting  and  taking 
away  timber  or  wood  necessary  for  the  repairs  of  buildings  or 
fences,  and  for  the  use  or  proper  cultivation  of  the  land,  be 
and  the  same  is  hereby  dissolved;  and  that  in  all  other  re* 
spects  the  same  be  and  is  hereby  continued  until  the  final  hear- 
ing or  further  order. 

Upon  the  subsequent  hearing  on  the  merits  the  following 
opinion  was  delivered: 

Bland,  Ghancellor.  This  case,  standing  ready  for  hearings 
and  having  been  submitted  on  the  notes  of  the  defendants'  so- 
licitor, and  no  one  appearing  on  behalf  of  the  plaintiff  before 
the  end  of  the  sittings  of  the  term  according  to  the  roles  of 
the  court,  the  proceedings  were  read  and  considered. 

Samuel  Peach,  having  obtained  a  judgment  at  law,  in  Prince 
George's  county  court,  against  this  defendant,  Nathan  Waters, 
sued  out  a  fieri  facias,  which  was  levied  on  certain  parcels  of 
land  as  his  property;  whereupon  the  sheriff,  at  April  term, 
1827,  of  that  court,  made  a  return  in  the  following  words: 
''Made  by  sale  to  Doctor  Charles  Duvall,  on  the  thirtieth  day 
of  December,  eighteen  hundred  and  twenty-six,  of  all  the  in- 
terest of  the  defendant  in  and  to  the  following  parcels  of  land, 
to  wit:  one  tract  of  land  called  Pastures  Enlarged,  containing 
two  hundred  acres,  more  or  less;  one  tract  of  land  called 
Osbourne's  lot  and  part  of  Pleasant  Grove,  containing  fifty- 
two  acres,  more  or  less;  one  tract  of  land  called  DuTall's 
Pleasure,  or  part  of  Duvall's  Pleasure,  containing  one  hundred 
and  fifty  acres,  more  or  less;  one  tract  of  land  called  Teukes- 
bury,  and  a  part  of  Teukesbury  and  Walker's  Delight,  containing 
one  hundred  and  fifty  acres,  more  or  less;  and  a  tract  of  land 
culled  FriendRhip,  containing  one  hundred  and  eighty  acres,  the 
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Bum  of  tLirteen  hundred  and  fifty  dollars,  which  has  been  paid 
to  me  bj  tbe  said  Charles  Duvall,  and  by  me  paid  to  the  plaint- 
ifTs  attorney." 

This  return  constitutes  the  commencement  of  the  title  of  the 
plaintiff  upon  which  he  rests  his  pretensions.  He  alleges  that 
the  defendant,  Nathan  Waters,  by  a  deed  bearing  date  on  the 
seventeenth  of  February,  1824,  conveyed  the  lands  mentioned 
in  this  return  to  Nathan  I.  Waters,  and  Samuel  BatclifT;  and 
that  Batcliff  had  conveyed  a  part  of  the  same  lands  to  Nathan  I. 
Waters,  by  a  deed  bearing  date  on  the  twenty-ninth  of  August, 
1825;  and  that  these  deeds  were  made  without  valuable  con- 
sideration, and  are  fraudulent  and  void.  Whereupon  he  prayed 
that  they  might  be  set  aside  and  annulled  as  against  him. 

The  defendants  by  their  answer  alleged  that  the  deeds  were 
made  bona  Jide,  for  a  valuable  consideration,  and  they  objected 
that  the  return  of  the  sheriff  was  so  defective  that  it  could  give 
to  the  plaintiff  no  title  whatever. 

If  these  deeds  are  really  valid,  as  the  defendants  contend, 
there  is  an  end  of  the  matter,  since  it  can  not  be  necessary  to 
inquire  into  the  correctness  of  the  return  for  any  other  purpose 
than  to  ascertain  how  far  it  is  available  as  passing  the  property 
of  Nathan  Waters,  which  alone  was  liable  to  be  seized  and  sold 
under  the  Jieri  faciaa. 

The  first  question,  then,  is  whether  those  deeds  were  bona 
fide  and  valid  transactions  or  not.  The  deed  of  the  seventeenth 
of  February,  1824,  which  is  the  principal  one,  carries  upon  its 
face  that  which  is  calculated  to  awaken  suspicion.  It  deals  in 
comprehensive  generalities.  Such  and  such  tracts  or  parcels 
of  land  by  name,  without  any  particular  specification  of  loca- 
tions or  boundaries;  and  all  the  furniture  and  plantation  uten- 
sils, without  any  schedule  of  them,  are  conveyed  to  the  grantees. 
There  is  certainly  nothing  absolutely  illegal  in  this  mode  of 
conveying  property;  but  real  sellers  and  purchasers  do  not  com- 
monly deal  so  loosely.  There  is  usually  some  other  security 
required  than  the  purchaser's  own  bond  merely  for  so  large  an 
amount  of  purchase-money  as  nine  thousand  one  hundred  and 
fifty  dollars  in  return  for  an  absolute  deed  of  this  kind;  and  the 
purchaser,  too,  in  most  cases,  is  not  content  with  anything  short 
of  a  precise  and  unequivocal  description  of  the  property  he  has 
bought,  and  intends  honestly  to  pay  for.  At  the  time  this  deed 
of  the  seventeenth  of  February,  1824,  was  made,  the  defend- 
ant, Nathan  Waters,  who  lived  upon  this  land,  had  one  son  and 
five  or  six  daughters,  all  of  whom  were  more  or  less  dependent 
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upon  him.  He  was  in  embarrassed  circumstances.  His  young^er 
daughters  lived  with  him,  and  his  son  also  was  an  inmate  of 
his  house,  and  occasionally  worked  with  him  at  his  trade  of  a 
millwright;  but  it  is  somewhat  doubtful  whether  his  son  was 
then  of  full  age  or  not;  the  witnesses  differ  about  the  fact. 
Samuel  Ratdiff,  William  Beck,  and  Philemon  Jones,  with 
their  wives,  who  were  his  daughters,  also  lived  upon  this  land, 
and  derived  their  subsistence  from  it  After  the  date  of  the 
couTeyance  of  the  seventeenth  of  February,  1824,  to  Nathan  I. 
Waters,  the  son,  and  Samuel  Batcliff,  the  son-in-law,  Nathan 
Waters  continued  to  hold  possession  of  the  land,  claiming  it  as 
his  own,  and  exercising  many  unequivocal  acts  of  ownership 
over  it;  he  sold  timber  off  it;  he  rented  parcels  of  it,  and  gave 
receipts  for  the  rent  as  due  to  himself;  and  he  once  drove  from 
it  his  son;  who,  as  well  as  Batcliff,  admitted,  after  the  date  of 
the  deed,  that  they  had  no  right  to  it.  Tbere  is  no  clear,  un- 
suspicious proof  that  either  Nathan  I.  Waters  or  Samuel  Bat- 
cliff  ever  paid  to  Nathan  Waters  anything  whatever  for  this 
land.  The  one,  as  his  son,  and  the  other,  as  the  husband  of 
one  of  his  daughters,  no  doubt  had  his  confidence,  and  shared 
his  best  affections;  and  the  more  so  as  they  were  both  poor, 
and  had  no  way  of  accumulating  large  sums  of  money. 

In  short,  it  is  clear,  from  all  the  circumstances  of  this  case, 
that  this  deed  of  the  seventeenth  of  February,  1824,  was,  in 
truth,  made,  as  Nathan  Waters  himself  declared  to  one  of  the 
witnesses,  merely  "  for  the  purpose  of  protecting  his  property 
until  be  could  pay  his  debts/'  and  that  it  was  a  conveyance 
contrived  with  the  express  intent  to  defraud  his  creditors;  or, 
as  it  is  declared  in  the  strong  language  of  the  venerable  statute 
of  1570,  ''  not  only  to  the  let  or  hindrance  of  the  due  course 
and  execution  of  law  and  justice,  bat  also  to  the  overthrow  of 
all  true  and  plain  dealing,  bargaining,  and  chevisance  between 
man  and  man:"  13  Eliz.,  c.  6.  I  shall,  therefore,  pronounce 
both  tbese  deeds,  for  the  second  must  follow  the  fate  of  the 
first,  to  be  utterly  void,  as  against  this  plaintiff,  if  his  claim  un- 
der the  return  be  a  sound  one. 

The  next  inquiry,  therefore,  is  as  to  the  validity  of  the  plaint- 
iff's claim.  The  property  in  question  was  sold  by  the  sheriff 
under  and  by  virtue  of  a  writ  ot fieri  facias  issued  on  a  judg- 
ment obtained  in  an  action  at  common  law  by  Samuel  Peach 
against  this  defendant,  Nathan  Waters;  and  this  plaintiff  makes 
title  as  the  purchaser  at  that  sale.  But  these  defendants  object 
that  the  description  of  the  lands  as  given  by  the  sheriff  in  his 
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return  to  tiie  fieri /ados,  is  bo  vagae  and  uncertain  as  to  convej 
no  Talid  title  to  the  plaintiff  as  purchaser.  What  degree  of 
certainty  in  the  specification  of  the  land  taken  and  sold  is  neces- 
saiy  to  be  given  bj  the  sheriff,  in  his  return  to  ihe  fieri  facias, 
under  which  the  levy  was  made,  is  a  question  of  importance, 
and  deserres  to  be  carefully  considered. 

By  the  common  law,  land  was  not  liable  to  be  taken  in  an 
execution  and  sold  for  the  payment  of  debts.    JJudei  fieri  facias, 
nothing,  according  to  the  common  law,  could  be  taken  but 
chattels,  movable  property,  the  industrial  fruits  of  the  earth  then 
growing,  such  as  com,  wheat,  etc.,  or  leases  for  years,  of  which 
the  writ  commanded  the  sheriff  to  levy  the  debt,  by  a  sale, 
converting  them  into  money.    The  sale  of  all  personal  prop- 
erty, i>asBing  the  right  without  any  more  solemn  act  than  a  mere 
delivery;  a  sale  and  delivery,  by  the  sheriff  of  such  property, 
was  held  to  be  sufficient  in  all  cases  to  vest  a  complete  and  abso- 
lute title  in  the  purchaser,  without  any  particular  specification 
of  the  thing  thus  taken  and  sold.    It  was,  therefore,  unneces- 
sary for  the  sheriff  to  make  aoy  return  of  &  fieri  facias,  either 
for  his  own  justification,  or  as  an  evidence  of  the  title  of  the 
purchaser  of  the  goods;  although  the  sheriff  might  be  required 
to  make  return  of  such  an  execution,  so  as  to  compel  him  to 
show  what  he  had  done  towards  levying  the  debt  as  commanded, 
and  so  as  to  enable  the  plaintiff,  if  necessary,  to  proceed  further 
against  the  defendant  for  the  recovery  of  the  whole  or  the 
residue  of  his  claim :  Com.  Dig.,  tit.  Execution,  c.  7. 

By  an  English  statute  passed  in  the  year  1285,  West.  2,  c. 
18,  lands  were  partially  subjected  to  be  taken  in  execution  un- 
der an  elegit,  and  held  until  the  debt  should  be  levied  upon  a 
reasonable  price  or  extent:  2  Inst.  894.  This  statute  having, 
however,  prescribed  no  mode  of  proceeding,  nor  required  of 
the  sheriff  any  return  of  the  execution,  it  was  held  that  what 
was  a  reasonable  price  or  extent  could  only  be  ascertained  by  a 
jury;  which  inquisition  by  a  jury,  it  was  also  held,  the  sheriff 
was  bound  to  take  and  return;  because  it  materially  affected 
the  title  to  the  inheritance;  and  because,  where  an  inquisition 
was  thus  required,  it  was  fit  and  proper  that  it  should  be  re- 
turned to  enable  the  court  to  judge  of  its  sufficiency  and  of  the 
propriety  of  its  being  placed  upon  the  same  record  with  the 
judgment  to  which  it  was  the  sequel.  And  hence  it  became 
the  established  law  that  all  writs  of  elegit,  under  the  statutes, 
should  be  returned;  and  that  the  inquisition  and  return  should 
be  filed  as  a  part  of  the  record  of  the  case.    Whence  it  is  evi- 
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dent  that  a  title  by  elegit  must  be  thus  put  in  writing  and 
recorded:  2  Inst.  396;  Dyer,  ca.  71,  fol.  100;  Fulwood*8  case^^ 
Co.  67;  Palmer's  case.  Id.  74;  Ebe's  case,  5  Id.  90;  UnderhUl  v. 
Devereux,  2  Saund.  69,  note  2. 

This  had  been  introduced  as  the  law  of  Maryland,  and  was  in 
regular  and  constant  operation:  Kilty's  Bep.  144,  where  it  wa? 
declared  by  a  British  statute  passed  iu  the  year  1732:  5  Geo. 
II,  c.  7,  that  real  estates  situate  in  the  plantations,  belonging 
to  any  person  indebted,  should  be  subject  to  the  like  process 
for  selling  and  disposing  of  the  same  towards  the  satisfaction 
of  debts  as  personal  estate.  This  British  statute  appears  to 
have  been  first  introduced  as  the  law  of  Mar^^land  about  the 
year  1740:  Davidson's  Lessee  v.  BeaUy,  3  H.  &  McH.  612.  This 
statute,  however,  specified  no  mode  of  judicial  proceeding, 
nor  designated  any  form  of  execution,  but,  like  the  previous 
English  statute,  under  which  the  proceeding  by  elegit  had  been 
framed,  it  merely  declared  the  rule,  leaving  its  application  to 
be  made  by  the  courts  of  justice  in  such  a  manner  and  form  as 
they  deemed  best. 

In  Maryland,  for  the  purpose  of  executing  and  conforming 
to  this  Biitish  statute,  the  writ  of  fieri  facias  was  so  altered  as 
to  command  that  the  debt  should  be  levied  of  **  the  lands  and 
tenements  "  as  well  as  of  the  goods  and  chattels  of  the  defend* 
ant.  And  as  an  English  statute,  passed  in  the  year  1676:  29 
Car.  II,  o.  3,  sec.  3,  and  which  had  then  been  adopted  here, 
had  declared  that  no  estate  nor  interest  in  lands,  exceeding  the 
term  of  three  years,  should  be  assigned  or  granted  unless  by 
deed  or  note  in  writing;  and  as  the  acts  of  assembly  required 
all  conveyances  of  any  estate  for  above  seven  years,  in  lands, 
to  be  in  writing  and  recorded:  1715,  c.  47,  it  seems  to  have 
been  always  considered  and  held,  that  although  the  title  to 
land,  as  in  case  of  a  levy  of  the  fieri  facias  upon  personalty, 
passed  by  the  sale  made  by  the  sheriff,  yet  some  written 
evidence  of  the  sale  was  necessary,  that  such  evidence  should 
be  recorded.  Hence,  although  no  inquisition  was  required 
as  under  tbe  English  statute  giving  the  elegit;  yet,  it  seems 
to  have  been  always  understood,  that  in  all  cases  where  real 
estate  was  levied  upon  and  sold,  it  was  necessary,  as  an  evi- 
dence of  the  title  which  bad  been  so  passed  by  the  sale,  that 
ihetfi^ri  facias  should  be  returned;  that  the  sheriff  should  spe* 
cify  with  sufficient  certainty  in  his  return  the  real  estate  which 
be  had  so  sold,  and  that  the  return  so  made  by  him  should  be 
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recorded:  Bull  v.  SJierediiie,  1  H.  &  J.  410;  Boring y,  Lemmon, 
6  Id.  223;  Barney  v.  PaUerson,  6  Id.  204. 

Upon  these  general  principles  it  has  been  laid  down  that  a 
return  of  a  sale  of  lands  under  a  fieri  facias  should  regularly, 
for  the  security  of  purchasers,  describe  the  premises  with  pre- 
jBision;  but  it  is  enough  if  the  description  be  such  as  that  the 
property  sold  may  be  clearly  identified,  or  sufficiently  known 
and  ascertained.  It  is  not  necessary  that  it  should  be  specified 
with  technical  minuteness.  Thus,  if  the  land  be  described  as 
**  one  tract  of  land  called  Habitation  Bock,  containing  three 
hundred  and  sixty  acres,  more  or  less,  situate  in  the  North 
Hundred  Baltimore  county:"  Boring  v.  Lemmon,  5  H.  &  J. 
223;  or  as  "  all  the  part  of  the  tract  of  land  called  Charles  and 
Benjamin,  which  was  devised  to  E.  D.  B.  by  his  father  E.  B. :" 
Berry  v.  Griffith,  2  H.  &  J.  337;  or  by  a  particular  name,  as 
"a  tract  of  land  called  Borough  Hall,  containing  the  supposed 
quantity  of  one  hundred  and  thirty  acres  of  land,  more  or 
less:"  Thomas'  Lessees  t.  Turvey,  1  H.  &  G.  435,  it  is  suffi- 
cient; because  the  sheriff,  not  having  the  title  deeds  within  his 
reach,  can  not  be  presumed  to  have  it  in  his  power  to  give  a 
more  particular  description  of  the  land  he  sells:  Barney  t. 
FaUerson,  6  H.  &  J.  204;  ScoU  v.  Bruce,  2  Id.  262;  Berry  v. 
QriffiOi,  Id.  337;  UnderhiU  v.  Devereux,  2  Saund.  68,  f.  But 
where  it  was  designated  by  names  common  to  all  similar  prop- 
erty, as  thus,  "to  dwelling-house,  gristmill,  sawmill,  and  full- 
ing mill,  and  all  other  buildings  belonging  thereunto,  with  one 
hundred  acres  of  land  joining  the  said  property,"  the  return 
was  held  to  be  defective  for  want  of  a  specification :  Williamson 
V.  PerHns,  1  H.  &  J.  449;  McMderry  v.  Smith,  2  Id.  72;  FUs- 
hugh  ▼.  ffeUen,  3  Id.  206.  And  so,  too,  where  the  return  de- 
scribed the  land  as  "part  of  Besurrection  Manor,  containing 
two  hundred  and  fifty-one  acres,  more  or  less;"  it  was  held  to 
be  void  for  uncertainty,  because  there  was  nothing  by  which  it 
oould  be  ascertained  whether  that  part  was  to  be  located  on 
the  north,  south,  east,  or  west  of  the  whole  tract.  But  in  this 
latter  it  was  admitted  that  the  return  would  have  been  good  if 
it  had  designated  a  whole  tract  by  any  distinct  name  or  descrip- 
tion, such  as  a  tract  of  land  called  part  of  a  tract;  and  not  as  a 
tract  of  land  being  part  of  a  tract  caljed  Besurrection  Manor: 
Fenurick  v.  IViyd,  1  H.  &  G.  172;  PurVs  Lessee  v.  Duvall,  6 
H.  &  J.  09  [9  Am.  Dec.  490];  Waters  v.  DuvaU,  6  G.  &  J.  76. 

According  to  these  decisions  and  principles,  the  return  under 
consideration  must   be   deemed  sufficient   when  taken  either 
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altogether  or  in  its  several  parts.  The  property  sold  is  described 
as  consisting  of  several  parcels  of  land.  First,  of  "  one  tiact 
of  land  called  the  Pastures  Enlarged."  About  this  there  can 
be  no  doubt.  Secondly,  of  *'  one  tract  of  land  called  Osboume'a 
lot,  and  part  of  Pleasant  Grove."  This  is  a  defiignation  of  one 
entire  tract  of  land  of  such  a  name.  It  is  not,  as  seems  to  have 
been  supposed,  a  sale  of  an  uncertain  part  of  a  tract  of  land 
called  ''  Pleasant  Grove;"  and,  therefore,  the  description  of 
this  parcel  also  is  sufficiently  cei-tain.  Thirdly,  of  "  one  tract 
of  land  called  Duvall's  Pleasure,  or  part  of  Duvall's  Pleasure." 
This  is  a  designation  of  one  whole  tract  having  the  one  or  the 
other  of  two  names,  and  is,  therefore,  a  sufficient  description. 
Fourthly,  of  "  one  tract  of  land  called  Teukesbury,  and  a  part 
of  Teukesbury  and  Walker's  Delight."  This  description  also 
clearly  refers  to  and  designates  one  parcel  of  land  as  a  whole, 
and  not  as  a  part  of  a  tract.  And  lastly,  of  '*  a  tract  of  land 
called  Friendship."    This  description  is  confessedly  sufficient. 

Hence,  it  clearly  follows  that  as  this  return  is  sufficiently  de- 
scriptive in  its  several  parts,  it  must  be  so  considered  as  a  whole, 
and  when  taken  altogether.  Consequently,  this  plaintiff,  who 
has  been  thus  returned  as  the  purchaser,  has  thereby  obtained 
such  a  valid  right  to  the  lands  held  by  the  defendant,  Nathan 
Waters,  as  entitles  him  to  have  the  fraudulent  deeds  complained 
of  set  aside,  so  far  as  they  at  all  interfere  with  his  claim. 

Whereupon  it  is  decreed  that  the  said  deed  bearing  date  on  the 
seventeenth  day  of  February,  1824,  and  also  the  deed  bearing 
date  on  the  twenty-ninth  day  of  August,  1825,  and  the  records 
thereof,  be  and  the  same  are  hereby  set  aside,  and  declared  and 
directed  to  be  held,  deemed,  and  taken  to  be  utterly  null  and  void 
to  all  intents  and  purposes  whatever,  so  far  as  the  same  may 
interfere  with,  or  in  any  manner  affect,  the  right  and  claim  of 
the  said  plaintiff,  Charles  Duvall,  unto  the  several  parcels  of 
land  specified  in  the  said  return  to  the  said  writ  of  fieri  facias, 
by  which  it  appears  he  became  the  purchaser  thereof,  as  in  the 
proceedings  mentioned. 

Injunction  against  Wastb. — See,  on  this  sabject,  WcUton  ▼.  HtmUr, 
9  Am.  Dec.  29«5.  As  to  what  constitates  waste,  see  Ward  v.  Shifpjiardy  2 
Am.  Dec.  625;  Findlay  v.  SmUK  8  Id.  733;  Wilds  v.  Layton,  12  Id.  91.  As 
to  vho  may  maintain  an  action  for  waste,  see  Hugldett  v.  Harris^  12  Am. 
Dec.  104. 

Injunction  against  Trespass. — For  an  extended  discussion  of  thisBubjeoti 
see  Jtrome  v.  UoMt  11  Am.  Dec.  484,  and  the  note  to  that  case. 

That  L.\nds  at  Common  Law  could  not  se  Seized  and  sold  on  ozeca^ 
tion,  see  JoruM  v.  JoneSt  ante. 
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Den  £x  DEM.  Eliza  Habdenbeboh  v.  Jaoob  R. 

Habdenbebgh. 

[5  HAL0TXD,  4a.] 

A  ComrxTAKCs  to  Husband  and  Wife,  made  after  their  marriage,  makei 
them  tenants  of  the  entirety,  and  not  joint  tenants. 

A  Graitt  to  a  Husband  and  Wife  and  a  Thibd  Pbbson  vests  in  the 
husband  and  wife  an  undivided  one  half,  as  tenants  by  entireties,  and 
the  other  half  in  such  third  person. 

A  Tdtancy  bt  ENTiBXTiBa  CAN  NOT  BS  Sbtbbed  by  the  act  of  either  the 
husband  or  wife,  nor  by  a  fine  or  common  recovery  sf^ainst  either  of  the 
spouses,  nor  can  partition  be  made  of  an  estate  held  by  such  tenancy. 

Tn  SuRVivoK  OF  A  Tknanct  bt  Enti&eties  enjoys  and  is  vested  with  the 
title  to  the  whole  property,  not  because  any  new  or  farther  interest  or 
estate  becomes  vested  upon  the  death  of  his  co-tenant,  but  because  tha 
original  conveyance  vested  each  grantee  with  the  entirety. 

A  GomnTANCK  to  a  Man  and  Woican  then  Unmabkied  vests  an  estate 
in  them  as  joint  tenants,  or  as  tenants  in  common,  and  this  estate  will 
not  be  changed  by  their  subsequent  marriage. 

A  Statute  Enactino  "  That  no  estate  shall  be  considered  and  adjudged  to 
be  an  estate  in  joint  tenancy,  except  it  be  expressly  set  forth  in  the 
gnnt  creating  such  estate,"  etc,  does  not  apply  to  conveyances  or  de* 
vises  to  a  husband  or  wife,  because  they  do  not  hold  in  joint  tenancy^ 
hot  as  tenants  of  the  entirety. 

Tbd  was  an  ejectment.  The  facts  are  sofficientlj  stated  in 
the  opinions  of  the  judges. 

Wood^  for  the  plaintiff;  and 

0.  L.  Hardenbergh,  for  defendants. 

EwiNO,  C.  J.  By  deed  of  bargain  and  sale,  bearing  date  on 
the  thirty-first  day  of  August,  1«22,  and  made  *'  between  Wil- 
liam McKnight  and  Nancy,  his  wife,  of  the  county  of  Burling- 
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ton  and  state  of  New  Jersey,  of  the  first  part,  and  James  Hard- 
enbergh,  and  Elizabeth,  his  wife,  of  the  township  of  South 
Amboy,  connty  of  Middlesex  and  state  of  New  Jersey,  of  the 
second  part,"  the  words,  and  Elizabeth,  his  wife,  having  been 
interlined  after  the  deed  was  drawn,  and  before  it  was  executed, 
'*the  party  of  the  first  part"  granted,  bargained,  and  sold 
'*  unto  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
forever,"  a  lot  of  land  in  the  township  of  South  Amboy,  being 
the  premises  in  question,  to  have  and  to  hold  "  unto  him,  the 
eaid  party  of  the  second  part,  his  heirs  and  assigns,  to  the  only 
proper  use,  benefit,  and  behoof  of  him,  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  forever."  Under  this  con- 
veyance James  Hardenbergh  went  into  possession  of  the  prem- 
ises, built  a  house  and  made  other  improvements,  and  continued 
in  possession  until  his  decease.  He  died  without  issue.  His 
wife,  the  lessor  of  the  plaintiff  and  one  of  the  grantees  in  the 
deed,  survived  him  and  continued  in  possession  of  the  premises 
for  six  months  after  his  decease,  at  which  time  the  defendant, 
who  is  the  father  of  James  Hardenbergh,  entered  and  continaed, 
by  his  tenant,  in  possession  at  the  commencement  of  this  ac- 
tion. 

The  lessor  of  the  plaintiff  claims  the  whole  premises,  under 
the  above-mentioned  deed,  and  insists  that  she  is  entitled  there- 
by to  an  estate  in  fee  simple. 

The  counsel  of  the  defendant,  in  the  brief  submitted  to  us, 
insists  that  the  wife,  by  force  of  the  deed,  ''takes  a  joint 
estate  with  her  husband  for  life,  and  then  it  goes  over  to  his 
heirs  in  fee  simple;  a  joint  estate  for  life  with  remainder  in  fee 
to  the  husband,  a  well  known  estate  in  the  law;"  and,  for  exam- 
ple, he  refers  to  the  285th,  2  Littleton,  which  is  in  these  words: 
"  If  lands  be  given  to  two,  and  to  the  heirs  of  one  of  them, 
this  is  a  good  jointure,  and  the  one  hath  a  freehold  and  the 
other  a  fee  simple."  To  which  Littleton  adds:  "  If  he  which 
hath  the  fee  dieth,  he  which  hath  the  freehold  shall  have  the 
entirety,  by  survivor,  for  term  of  his  life."  And  Coke,  in  his 
comment,  says:  *'  They  are  joint  tenants  for  life,  and  the  fee 
simple  is  one  of  them." 

The  counsel  of  the  defendant  farther  insists  that  **  if  the 
deed  should  be  construed  according  to  the  claims  of  the  plaint- 
iff, still,  by  force  of  our  statute,  Bev.  Laws,  556,  the  lessor  of 
the  plaintiff  and  her  husband  were  tenants  in  common." 

It  is  manifestly  unnecessary  for  us,  in  order  to  decide  this 
cause,  to  inquire  or  determine  whether  the  lessor  of  the  plaint- 
iff takes  under  the  deed  an  estate  for  life,  or  an  estate  in  feo 
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simple;  because  if,  as  the  defendant  insists,  sbe  took  only  an 
estate  for  life,  and  by  virtue  of  our  statute,  as  a  tenant  in  com- 
mon, the  plaintiff,  ber  life  estate  of  one  moiety  subsisting,  must 
be  entitled  in  tbis  action  to  judgment,  to  recover  one  moiety  of 
the  premises. 

Inasmucb,  bovrever,  as  tbe  plaintiff  demands  tbe  T^bole 
premises,  altbougb  to  ascertain  tbe  duration  of  tbe  estate  of  tbe 
lessor  is  not  essential,  yet  tbe  operation  and  extent  of  tbe 
statute  respecting  joint  tenants  aud  tenants  in  common  must  be 
examined,  because  tbereon  depends  tbe  question  virbetber  tbe 
plaintiff  is  to  recover  tbe  entirety  or  only  a  moiety. 

Properly  to  understand  tbe  statute,  and  safely  and  truly  to 
construe  it,  we  must  first  distinctly  comprebend  tbe  nature  of 
the  estate  which  passes  to  husband  and  wife  by  a  grant  made  to 
them  during  coverture. 

A  conveyance  of  lands  to  a  man  and  bis  wife,  made  after  their 
intermarriage,  creates  and  vests  in  them  an  estate  of  a  very 
peculiar  nature,  resulting  from  that  intimate  union,  by  which, 
as  Blackstone  says,  "  tbe  very  being  or  legal  existence  of  tbe 
woman  is  suspended  during  the  marriage,  or,  at  least,  is  incor- 
porated and  consolidated  into  that  of  the  husband."  Tbe  estate,, 
correctly  speaking,  is  not  what  is  known  in  the  law  by  the  name 
joint-tenancy.  Tbe  husband  and  wife  are  not  joint-tenants. 
I  am  aware  that  sometimes,  and  by  high  authority  too,  but  cur^ 
rente  calamo  and  improperly,  as  will,  I  think,  be  presently  seen, 
the  estate  has  been  thus  denominated.  In  respect,  however,  to 
the  name  only,  not  to  the  nature  of  tbe  estate,  is  any  diversity 
to  be  found.  The  latter  has  been  viewed  in  tbe  same  light  as 
far  back  as  our  books  yield  ua  tbe  means  of  research.  The 
▼ery  name  joint-tenants  implies  a  plurality  of  persons.  It  can 
not  then  aptly  describe  husband  and  wife,  nor  correctly  apply 
to  the  estate  vested  in  them;  for  in  contemplation  of  law  they 
are  one  person:  Littleton,  sec.  291  (665).  Of  an  estate  in  joint- 
tenancy,  each  of  the  owners  has  an  undivided  moiety  or  other 
proportional  part  of  the  whole  premises,  each  a  moiety  if  there 
are  only  two  owners,  and  if  more  than  two,  each  bis  relative 
proportion.  They  take  and  hold  by  moieties  or  other  propor- 
tional parts;  in  technical  language,  they  are  seized  per  my  el  per 
tout.  Of  husband  and  wife,  both  have  not  an  undivided  moiety, 
but  the  entirety.  They  take  and  bold,  not  by  moieties,  but 
each  the  entirety.  Each  is  not  seised  of  an  undivided  moiety, 
but  both  are,  and  each  is  seised  of  the  whole.  They  are  seised, 
not  per  my  et  per  tout,  but  solely  and  simply  per  tout.    The  same 
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words  of  conyejance,  which  make   two  other  persons  joint- 
tenants,  will  make  as  husband  and  wife  tenants  of  the  entirety: 
Lit.,  sec.  665;  2  Lev.  107;  Ambler,  649;  Moor,  210;  2  Bl.  Rep. 
1214;  5  T.  R.  564,  568;  Vesej,  199;  5  Johns.  Ch.  437;  2  Kent's 
Com.  112.     In  a  grant  by  way  of  joint-tenancy,  to  three  per- 
sons, each  takes  one  third  part.     In  a  grant  to  a  husband  and 
wife,  and  a  third  person,  the  husband  and  wife  take  one  half, 
and  the  other  person  takes  the  other  half;  and  if  there  be  two 
other  persons,  the  husband  and  wife  take  one-third,  and  each  of 
the  others  one  third:  Lit.,  sec.  291.     In  joint-tenancy,  either 
of  the  owners  may,  at  his  pleasure,  dispose  of  his  share,  and 
convey  it  to  a  stranger,  who  will  hold  undivided,  and  in  com- 
mon with  the  other  owner.     Not  so  with  husband  and  wife. 
Neither  of  them  can  separately,  or  without  the  assent  of  the 
other,  dispose  of  or  convey  away  any  part.     It  has  even  been 
held,  where  the  estate  was  granted  to  a  man  and  his  wife,  and 
to  the  heirs  of  the  body  of  the  husband,  that  he  could  not,  during 
the  life  of  the  wife,  dispose  of  the  premises  by  a  common  recov- 
ery, so  as  to  destroy  the  entail;  nor  did  his  surviving  his  wife 
give  force  or  efficacy  to  the  recovery:  3  Co.  5;  Moor,  210;  9  Co. 
140;  2  Yern.  120;  Free.  Gh.  1;  2  Bl.  Bep.  1214;  Boper  on  Hua* 
band  and  Wife,  51.    A  severance  of  a  joint-tenancy  may  be  made, 
and  the  estate  thereby  turned  into  a  tenancy  in  common  by  any 
one  of  the  joint  owners  at  his  will.     Of  the  estate  of  husband 
and  wife,  there  can  be  no  severance:  3  Co.  5;  2  Bl.  Bep.  1213. 
It  has  been  held  that  a  fine  or  common  recovery  by  the  husband, 
during  the  marriage,  will  work  a  severance,  if  the  estate  was 
granted  to  him  and  her  before  marriage,  but  if  granted  after 
marriage,  no  severance  will  thereby  be  wrought:  Ambler,  649. 
Joint-tenants  may  make  partition  among  them  of  their  lands, 
after  which  each  will  hold  in  severalty.     Of  the  estate  of  hus- 
band and  wife,  partition  can  not  be  made.     The  treason  of  a 
husband  does  not  destroy  the  estate  of  a  wife.     In  an  estate 
held  in  joint- tenancy,  the  peculiar  and  distinguishing  character- 
istic is  the  right  of  survivorship,  whereby,  on  the  decease  of  one 
tenant,  his  companion  becomes  entitled  to  the  whole  estates. 
Between  husband  and  wife  the  jus  accrescendi  does  not  exist. 

The  surviving  joint-tenant  takes  something  by  way  of  accre- 
tion or  addition  to  his  interest,  gains  something  he  previously 
Lad  not,  the  undivided  moiety  which  belonged  to  the  deceased. 
The  survivor  of  husband  and  wife  has  no  increase  of  estate  or 
interest  by  the  decease,  having  before  the  entirety  been  pre- 
viously seised  of  the  whole.     The  survivor,  it  is  true,  enjoys  the 
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whole,  but  not  because  apj  new  or  farther  estate  or  interest  be- 
comes vested,  but  because  of  the  original  conveyance,  and  of  the 
same  estate  and  same  quantity  of  estate  as  at  the  time  the  con- 
veyance was  perfected.     In  the  remarks  I  have  made,  it  will 
have  been  observed,  that  the  estate  granted  to  husband  and  wife 
daring  marriage,  has  been  the  subject  of  examination.     If  lands 
be  granted  to  a  man  and  woman  and  their  heirs,  and  afterward 
they  marry,  they  remain,  as  they  previously  were,  joint-tenants; 
they  have  moieties  between  them;  as  they  originally  took  by 
moieties,  tbey  will  continue  to  hold  by  moieties  after  the  mar- 
riage, and  the  doctrine  of  alienation,  severance,  partition,  and  of 
theju«  accrescendi  may  apply:  Co.  Lit.  187,  b.;  2 Lev.  107;  Am- 
bler, 649.     And  to  this  kind  of  estate  Bacon  may  allude  in  the 
passage  cited  by  the  defendant's  counsel:  3  Bac.  Abr.,  tit.  Joint 
Tenants,  B.:  ''Baron  and/<?m6  may  be  joint-tenants;"  or  more 
probably,  judging  from  the  context,  he  means  to  lay  down  the 
doctrine  that  they  may  hold  an  estate  in  joint-tenancy  with 
another  person;  for,  unless  used  in  one  of  these  senses,  the 
clause  is  unsupported  by  the  authority  cited  in  the  margin,  and 
differs  from  the  succeeding  passages  on  the  same  page. 

Having  brought  to  our  view  the  nature  of  the  estate  of  hus- 
band and  wife,  we  may  proceed  to  ascertain  the  applicability  of 
the  statute,  respecting  joint-tenants  and  tenants  in  common,  to 
the  case  before  us. 

It  is  enacted  ''that  no  estate  shall  be  considered  and  ad- 
judged to  be  an  estate  in  joint-tenancy,  except  it  be  expressly 
set  forth  in  the  grant  or  devise  creating  such  estate,  that  it  is  the 
intention  of  the  parties  to  create  an  estate  in  joint-tenancy  and 
not  an  estate  of  tenancy  in  common."  But  we  have  seen  that  the 
deed  of  James  Hardenbergh  and  wife  would  not,  anterior  to  that 
statute,  have  created  an  estate  in  joint-tenancy;  that  the  estate 
created  thereby  would  not  have  been  considered  or  adjudged  to 
be  of  that  class.  It  follows,  then,  that  it  is  not  of  that  nature 
on  which  the  statute  was  designed  to  operate.  But  the  counsel 
of  the  defendant  appeals  very  properly  to  the  preamble  and  to 
the  light  which  may  be  thence  shed  on  the  intention  of  the 
legislature.  It  is  in  these  words:  "  Whereas,  estates  granted 
or  devised  to  a  plurality  of  persons  without  any  restrictive,  ex- 
clusive or  explanatory  words,  have  heretofore  been  held  in  this 
state  to  be  estates  in  joint-tenancy,  therefore  be  it  enacted.'' 
The  very  same  class  of  cases  here,  as  in  the  enacting  clause , 
is  plainly  designated;  such  as  had  been  held  to  be  estates 
in  joint-tenancy.    Moreover,  the  preamble   mentions  estates 
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granted  to  a  plurality  of  persons.  But  husband  and  wife,  in 
contemplation  of  law,  are  one  person,  not  a  plurality.     We  | 

shall  be  the  more  satisfied  with  this  constraction  if  we  recur  to  \ 

the  causes  which  induced  the  legislature  to  enact  this  law.  The 
hardship,  surprise,  and  unanticipated  consequences  of  the  doc- 
trine of  survivorship  can  rarely,  if  indeed  ever,  l)e  felt  in  the 
case  of  husband  and  wife. 

This  statute,  then,  does  not  operate  on  the  deed  before  us. 
It  is  subject  to  the  principles  of  the  common  law;  and  by  them 
the  wife  is  entitled,  the  husband  being  dead,  to  the  possession 
of  the  whole  premises. 

In  the  case  of  Shaw  v.  Hearsey,  5  Mass.  521,  the  supreme 
court  of  Massachusetts  held  that  the  statute  of  that  state  did 
not  extend    to   conveyances  to  husband  and  wife,  a  statute  j 

substautially  like  ours,  with  this  difference,  indeed,  that  the  I 

words  "  conveyances  and  devises  to  two  or  more  persons,"  are  | 

there  actually  contained  in  the  enacting  clause,  as  the  counsel 
of  the  defendant  proposed  to  read  them  in  our  statute  for 
greater  elucidation.  In  New  York  they  have  a  similar  statutory 
provision;  and  in  the  cases  of  Jackson  v.  Stevens^  16  Johns.  115, 
and  Jackson  v.  Carey,  Id.  305,  the  supreme  court  decided  that 
it  did  not  extend  to  the  case  of  husband  and  wife,  and  because 
their  estate  was  not  a  joint-tenancy.  It  is  true,  as  remarked  by 
the  defendant's  counsel,  their  statute  has  no  such  preamble.  But 
hence  I  apprehend  their  cases  are  entitled  to  more,  not  less^ 
consideration.  The  preamble  makes  the  scope  of  our  statute 
more  clear.  In  the  state  of  Virginia  a  similar  decision  has 
been  made  in  the  case  of  Thornton  v.  Thornton,  reported  in  8 
Bandolph,  179,  although  the  words  of  the  Virginia  statute,  **  of 
whatever  kind  the  estates,  or  thing  holden  or  possessed  be,"  are 
much  more  favorable  to  such  a  construction  as  the  counsel  of  ! 

the  defendant  has  sought  to  establish  for  our  statute. 

Upon  the  whole,  I  am  of  opinion  the  plaintiff  is  entitled  to 
recover  the  whole  premises  in  controversy. 

D&AKE,  J.  This  case  turns  upon  the  construction  of  the  deed 
conveying  the  premises  in  question.  It  is  made  **  between 
William  McKnight,  and  Nancy,  his  wife,  of  the  first  part;  and 
James  Hardenbergh,  and  Eliza,  his  wife,  of  the  second  part;" 
and  grants,  bargains,  and  sells  ''to  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,"  the  lands  and  tenements  in 
controversy. 

The  said  James  Hardenbergh  took  possession  of  the  premises, 
made  expensive  improvements,  and  died  there  without  issue, 
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leaving  the  said  Eliza,  his  wife,  the  lessor  of  the  plaintiff,  in 
possession,  which  she  held  about  six  months,  when  the  defend- 
ant, Jacob  B.  Hardenbergh  took  possession,  and  still  holds  the 
eame  by  his  tenant,  John  Appleby. 

The  grantees  are  "the  party  of  the  second  part,"  that  is, 
James  Hardenbergh,  and  Eliza,  his  wife,  "  his  heirs  and  as- 
signs." The  term  party,  embraces  both  grantees,  and  is  used 
for  that  purpose  with  strict  grammatical  accaracy;  and  the  word 
his,  is  as  definite  in  its  reference  to  only  one  of  them.  More 
formally  expressed,  this  grant  would  read,  to  the  said  James 
Hardenbergh,  and  Eliza,  his  wife,  and  to  the  heirs  and  assigns 
of  the  said  James  Hardenbergh.  In  Coke  on  Littleton,  sec.  285, 
it  is  said:  "  If  lands  be  given  to  two,  and  to  the  heirs  of  one  of 
them,  this  is  a  good  jointure,  and  the  one  hath  a  freehold,  and 
the  other  a  fee-simple;  and  if  he  which  hath  the  fee  dieth,  he 
which  hath  the  freehold  shall  have  the  entirety  by  survivor 
for  term  of  his  life:"  See,  also,  2  Cruise,  610,  511.  But  the 
grantees  were  husband  and  wife:  ''  upon  a  purchase  made  by 
them  both,  each  has  the  entirety,  and  they  are  seised  per  tout^ 
and  not  per  my"  This  principle  can  not  have  any  operation  in 
this  case,  upon  the  principles  of  the  common  law,  for  with  it,  or 
^thout  it,  £iliza  Hardenbergh,  having  survived  her  husband, 
would  be  entitled  to  a  life  estate  in  the  whole  premises. 

The  only  remaining  question  is,  how  far  the  common  law,  as 
applicable  to  this  case,  is  varied  by  the  statute :  Beyised  Laws, 
556.  Under  the  operation  of  which  the  plaintiff's  right  of  re- 
coveiy  would  be  reduced  to  one  half  the  premises.  My  doubts 
on  this  point  have  been  removed  by  the  view  of  it  taken  in  the 
opinion  of  the  chief  justice,  and  I  concur  with  him  that  the 
plaintiff  is  entitled  to  recover  the  whole  premises. 


Tknanct  by  Entibxtibs— Definitions. — ''  An  estate  by  entireties  arises 
tti  a  gift  to  two  persons  being,  at  the  time  the  gift  takes  effect,  husband  and 
^e:**  Jickling  on  AnaL  L.  and  Eq.  Estates,  252.  '*  A  tenancy  by  entireties 
is  peculiar,"  says  Mr.  Preston,  "to  a  gift  to  two  persons  being,  at  the  time 
the  gift  takes  effect^  husband  and  wife:"  2  Preston  on  Abstracts  of  Title,  39. 
The  same  author,  in  his  work  on  estates,  gives  a  more  complete  definition; 
"Tenancy  by  entireties  is  when  the  husband  and  wife  take  an  estate  to  them- 
islves  jointly,  by  grant  or  devise,  or  limitation  of  use,  made  to  them  by  cov- 
crtore,  or  by  grant,  etc.,  to  them,  which  is  in  fieri  at  the  time  of  their  mar- 
lisge,  and  completed  by  livery  of  seisin  or  attornment  during  the  coverture. ** 
"The  husband  and  wife  have  not  either  a  joint  estate,  a  sole  or  several  estate, 
nor  even  an  estate  in  common.  From  the  unity  of  their  persons  by  marriage 
they  have  the  estate  entirely  as  one  individual,  and  on  the  death  of  one  of 
them  the  entire  tenement  will,  for  all  the  estate  of  which  they  are  seised  in 
this  manner,  belong  to  the  survivor  without  the  power  of  alienation  or  for- 
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feiture  of  eitl  er  alone,  to  prejudice  the  right  of  the  other:"  1  Preston  on 
Estates,  131.  Why  the  two  celebrated  and  very  accurate  writers  from  whose 
works  the  preceding  quotations  have  been  made,  ever  spoke  of  an  estate  by 
entireties,  as  though  its  only  origin  was  by  gift,  is  altogether  unaccountable. 
Mr.  Jickling,  on  the  very  next  page  after  giving  the  definition  first  quoted, 
speaks  of  estates  acquired  by  husband  and  wife  on  a  purchase  by  i/iem  both^ 
evidently  using  the  word  pnrchaae  in  a  sense  which  did  not  include,  or  at  least 
was  not  limited  to,  the  idea  of  a  gift.  And  certainly,  of  the  many  cases  apoa 
this  subject  to  be  found  in  the  reports,  not  one  implies  that  this  estate  is  nec- 
essarily founded  upon  a  gift.  A  tenancy  by  entireties  arises  whenever  aa 
estate  vests  in  two  persons,  they  being,  when  it  so  vests,  husband  and  wife. 
In  this  description  of  tenancy  by  entirety,  we  have  excluded  the  idea  that  the 
tenancy  must  be  created  by  gift  or  purchase.  Though  not  ordinarily  acquired 
by  descent,  this  is  so  only  because  husband  and  wife  rarely  succeed  to  prop- 
erty as  heirs  of  the  same  person.  But,  on  so  acquiring  it,  they  are  tenants 
by  entireties :  Gillan  v.  Dixon,  65  Pa.  St.  395.  It  is  not  essential  that  they 
should  be  married  when  the  gift  or  grant  is  made  if,  thereafter,  when  it  vests, 
they  are  husband  and  wife.  Hence,  if  a  devise  be  made  to  a  man  and  woman, 
and  before  the  death  of  the  testator  they  marry,  or  if  a  feoffment  be  made  to 
them  while  they  are  single,  of  which  Livery  is  made  after  marriage;  or  if  they 
recover  on  a  voucher  to  warranty  annexed  to  an  estate  of  which  they  were 
joint  tenants,  in  all  these  cases  they  take  by  entireties:  Jickling  Anal.  L.  & 
Eq.  Estates,  252;  Co.  Lit.  187;  NkhoUs  v.  Nieholls,  cited  Yin.  Abr.  Baron  k, 
Feme;  Plowd.  Comm.  483. 

DiFFEBBNCB  BETWEEN  JoINT-TeNANCT    AKD    AN    ESTATB  BT  EirnBJSIT. — 

A  joint-tenancy  distinguished  by  four  unities;  a  tenancy  by  entirety,  by 
five:    Topping  v.  Sadler,  5  Jones,  357.    The  former  may  be  vested  in  any 
number  of  natural  persons  more  than  two;  the  latter  can  be  vested  in  bat 
two  natural  persons,  and  these  two  are  regarded  as  but  one  in  law.     Joint- 
tenants  take  by  moieties;  each  is  seised  of  an  undivided  moiety  of  the  whole» 
husband  and  wife  take  each  an  entirety,  and  are  seised  per  tout  but  not  per 
my.     Joint- tenants  may  each  alien  his  interest  in  the  estate;   husband  and 
wife  must  alienate  jointly.     The  former  may  sever  their  estates  at  pleasure; 
the  latter  hold  an  estate  which,  while  it  remains  theirs,  is  inseverable.     The 
former  can  have  partition;  but  the  latter  can  not,  unless  indeed  in  a  div(»ce 
proceeding  severing  their  matrimonial  relations.     The  former  may  succeed  to 
his  co-tenant's  moiety  by  right  of  survivorship,  while  upon  the  decease  of 
either  of  the  spouses,  the  other  continues  holding  the  entire  estate:    Doe  v. 
Garrison,  1  Dana,  35;  Shaw  v.  llearsey,  5  Mass.  521;  Ilemingvoay  v.  Scales^ 
42  Miss.  1;   2  A.  IL  586;  Taul  v.  Campbell,  7  Yerg.  333.     "A  conveyance 
to  husband  and  wife  creates  neither  a  tenancy  in  common  nor  a  joint-ten- 
ancy.    The  estate  of  joint-tenants  is  a  unit  made  of  divisible  parts;  that  of 
husband  and  wife  is  also  a  unit,  but  it  is  made  up  of  indivisible  parts.     In 
the  first  case,  there  are  several  holders  of  different  moieties  or  portions,  and 
upon  the  death  of  either  the  survivor  takes  a  new  estate.     He  acquires  by 
survivorship  the  moiety  of  his  deceased  co-tenant.     In  the  last  case,  thongh 
there  are  two  natural  persons,  they  are  but  one  person  in  law,  and  upon  the 
death  of  either,  the  survivor  takes  no  new  estate.     It  is  a  mere  change  in 
the  legal  pro^x^rties  of  the  person  holding,  and  not  an  alteration  in  the  estata 
hold  en.     The  luss  of  an  adjunct  merely  reduces  the  legal  personage  holding 
tlie  estate  to  an  individuality  identical  with  the  natural  person.     The  whole 
estate  continues  in  the  survivor  the  same  as  it  would  continue  in  a  corpora- 
tion after  the  death  of  one  of  the  corporators.     This  has  been  the  settled  la%r 
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for  centDries:**  Stuckftj  v.  Keefe^s  Eo^rs,  26  Pa.  St.  399;   Otimn  v.  Zimmer' 
man,  12  Mo.  385;  Simpson  v.  Pearson^  31  Ind.  1.     As  tenancy  by  entirety  ia 
Dot  noticed  as  a  distinct  tenancy  in  many  standard  works  upon  the  common 
law,  it  nuky  be  insisted  that  it  is  bat  a  species  of  joint-tenancy.    The  differ- 
ences between  the  two  already  pointed  out,  it  seems  to  us,  conclusively  es- 
tablish that  they  must  be  classified  as  independent  cotenancies.     But  if  our 
theory  needs  any  further  support,  this  support  is  found  in  the  fact  that  all 
the  Ekigliah  adjudications  upon  this  subject,  as  well  as  all  the  early  writers 
upon  the  common  law,  assert  that  husband  and  wife  can  not,  by  any  words 
of  limitation,  however  well  chosen  for  that  purpose,  receive  an  estate  as  joint 
tenants:   Freeman  on  Cotenancy  and  Partition,  sec.  71.     This  position  is 
assailed  by  Mr.  Putnam  in  4  South  L.  R.,  N.  S.  93.     Mr.  Ram,  in  his  Out- 
line of  the  Law  of  Tenancy  and  Tenure,  treats  of  tenancy  by  entireties  as 
a  separate  species  of  tenancy,  but  he  thus  undertakes  to  prove  that  husband 
and  wife  are  not  tenants  by  entireties,  but  joint  tenants:  *'The  position  has 
been  hazarded  that  husband  and  wife,  tenants  by  entireties,  are  joint  tenants. 
It  should  be  observed,  however,  that  this  appears  contrary  to  a  received 
notion  of  tenancy  by  entireties,  and  this  idea  is  sanctioned  by  the  concur- 
rence of  opinion  of  writers  of  the  first  eminence.    But  that  tenants  by  entire- 
ties are  joint  tenants  may  be  thought  to  follow  from  a  consideration  of  the 
following  points,  in  which  the  common  joint  tenancy  and  a  tenancy  by  entire- 
ties have  a  perfect  agreement.     If  A.  grants  to  B.  and  C.  one  hundred  acres 
in  joint  tenancy,  he  conveys  to  B.  and  C.  to  hold  jointly.     If  A.  grants  to 
D.,  and  K,  his  wife,  one  hundred  acres  (not  to  hold  in  common),  he  conveys 
to  D.,  and  £.,  his  wife,  jointly.     B.  is  a  tenant  and  0.  is  a  tenant.     So,  it  is 
apprehended,  D.  is  a  tenant  and  K  tenant,  B.  and  G.  are  joint  tenants  to 
the  priKipe,     D.  and  £.  are  jointly  tenants  to  the  prceeipe.     Survivorship 
takes  place  between  B.  and  C.     Survivorship  takes  place  between  D.  and  £. 
In  these  points  there  appears  not  a  shade  of  difference  between  the  tenancy 
of  B.  and  C.  and  the  tenancy  of  D.,  and  E.,  his  wife.     B.  and  G.  are  joint 
tenants,  then  why  not  D.  and  E.?    That  which  distinguishes  a  tenancy  by 
entireties  from  a  common  joint  tenancy  is  this:  that  tenancies  by  entireties 
are  not  seised  per  my  ;  does  it  follow  that  they  are  not  joint  tenants  ?    The 
oommon  joint  tenants  are  seised  per  my,  but  would  they  be  less  joint  tenants 
if  not  aeiaedpermy?    What  is  it  that  constitutes  a  joint  tenancy  ?    A  joint 
seisin  per  tout.     It  is  not  a  seisin  per  my  which  makes  a  joint  tenancy. 
Without  that  the  common  joint  tenants  would  be  still  joint  tenants.     Be-, 
caose  tenants  by  entireties  are  not  seised  per  my,  is  surely  no  reason  to  make 
them  not  joint  tenants.     A  learned  writer  says,  tenants  by  entireties  have 
not  either  a  joint  estate,  a  sole  or  several  estate,  nor  even  an  estate  in  com- 
mon.    With  great  submission  it  may  be  contended  that  the  joint  estate  is 
precisely  the  estate  which  they  have.     The  estate  of  tenants  by  entireties  is 
more  a  joint  estate  than  the  estate  of  common  joint  tenants;  for  whereas  the 
common  joint  tenants  are  seised  per  my  ei  per  tout,  tenants  by  entireties  are 
seised  per  tout  only.'    If  tenants  per  my  et  per  tout  have  a  joint  estate,  d 
/ortiori  tenants /Tfr  tout  have."    After  thus  reasoning  to  demonstrate  that 
husband  and  wife  are  joint  tenants,  Mr.  Ram   argues  that   thoy  are  not 
tenants  by  entireties,  because  if  they  are  to  be  regarded  as  one  person  in  law 
the  act  of  one  is  the  act  of  both;  the  mind  of  one,  the  mind  of  both;  and  the 
conveyance  of  one,  the  conveyance  of  both;  whereas,  the  estate  acquired 
during  coverture  by  husband  and  wife  can  not  be  transferred  or  prejudiced 
without  the  assent  of  both;  and  he  concludes  his  description  of  this  tenancy 
as  follows:  "  If  the  person i  of  these  tenants  are  ono,  there  seems  to  be  an  in- 
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consistency  in  calling  them  tenants  by  entireties.  One  person  can  have  bat 
one  seisin,  one  entirety.  The  view  taken  of  a  tenanc}'  by  entireties  is  shortly 
this:  That  the  hosband  and  wife  are  joint  tenants.  That  their  tenancy  is 
a  species  of  joint  tenancy.  That,  like  other  joint  tenants,  they  are  seised  jter 
tout.  But  unlike  other  joint  tenants,  they  are  not  seised  p^  my.  As  seised 
per  tout,  that  their  persons  are  severaL  As  not  seised  p^r  my,  but  one  only. 
That  they  are  joint  tenants  and  tenants  by  entireties,  becanse  each  is  seised 
per  tout.  That  they  are  called  tenants  by  entireties  to  distinguish  them  from 
the  joint  tenants  seised  per  my  ei  per  tout:  "  Bam*s  Tenure  and  Tenancy. 
170-4. 

Texanct  bt  Entibett  in  the  United  State& — ^The  common  law  in  re- 
gard to  estates  by  entirety  is  at  this  day  in  force  in  the  majority  of  the  states 
of  the  American  union.     It  has  not  been  abolished  or  encroached  upon  by 
any  of  the  statutes  in  reference  to  joint  estates.     From  an  inspertion  of  those 
statutes  it  will  be  discovered  that  quite  a  number  of  them  contain  exceptions 
showing  that  they  do  not  apply  to  estates  granted  or  devised  to  husband  an<l 
wife.     But,  independent  of  any  express  exceptions,  they  have  been  almost 
uniformly  conQned  in  their  operations  to  joint  tenancies.     The  reasons  ad- 
vanced for  holding  that  estates  by  entirety  are  not  included  in  these  statutes 
are:  1.  The  statutes  apply  to  joint  tenancies  only;  2.  They  apply  only  to  es- 
tates held  by  two  or  more,  whereas  estates  by  entirety  are,  in  the  eyes  of  the 
law,  vested  in  one  person;  3.  They  apply  to  estates  of  which  a  severance  can 
be  made,  while  this  estate  of  husband  and  wife  is  inseverable;  4.  Becanae 
the  wrongs  intended  to  be  avoided  by  the  statute  arise  from  joint  tenancy 
alone;  and,  5.  Because,  while  a  joint  tenancy  'Ms  prejudicial  to  the  oommoD- 
wealth  and  repugnant  to  the  genius  of  republics,"  tenancies  by  entirety  aie 
not.     On  account  of  the  language  of  the  statutes,  in  a  few  instances,  but 
more  frequently  without  any  aid  from  the  statutes,  and  because  of  the  rea- 
sons already  suggested,  tenancy  by  entirety  has  been  recognized  in  tho  states 
of  Illinois:  Mariner  v.  Saunders,  6  Gilm.  124;  Lux  v.  Hoff,  47  III.  427;  In- 
diana: DaviH  V.  Clark,  26  Ind.  424;  Arnold  v.  Arnold,  30  Id.  305;  Jone^t  v. 
Chandler,  40  Id.  688;  JIuUtt  v.  Inlow,  57  Id.  412;  26  Am.  Rep.  64;  Ken- 
tucky: Doe  V.  Garrison,  I  Dana,  35;   Rogers  v.  Grider,  Id.  242;   Jloore  ▼• 
Moore,  12  B.  Mon.  664;  BabbiU  v.  Seroggin,  1  Duval,  274.     By  statute  of 
this  state,  in  force  since  1850,  husband  and  wife  take  as  tenants  in  common, 
unless  a  right  by  survivorship  is  expressly  provided  for:  Gen.  St.,  ed.  of  1873^ 
p.  531,  sec.  13.     This  statute  does  not  affect  estates  acquired  prior  to  its  pu- 
sage:  EUiott  v.  Nichols,  4  Bush,  502.    Tenancy  by  entirety  is  still  recognized 
in  Maine:  Greenlaw  v.  Greenlaw,  13  Me.  186;  Harding  v.  Springer,  14  Id. 
407;  in  Massachusetts:  Shaw  v.  Hearsey,  5  Mass.  621;  Fox  v.  Fletcher,  8  Id. 
274;   Varnum  v.  Abbot,  12  Id.  478;  in  Michigan:  Fishery.  Proving  25  Mich. 
347;  in  Mississippi:  Hemingway  v.  Scales,  42  Miss.  1;  2  Am.  Rep.  586;  Jfe- 
Duffy.  Beaucliamp,  50  Miss.  631;  in  Missouri:  Gibson  v.  Zimmerman^  12  Id. 
386:  Garner  v.  Jones,  52  Id.  68;  in  North  Carolina:   Wooc{ford  v.  Iligly,  1 
Wins.  237;  Todd  v.  Zachary,  1  Busbee  Eq.  286;  in  New  York:   Wright  v. 
Sadler,  20  N.  Y.  320;  GoelH  v.  Gori,  31  Barb.  314;  in  New  Jersey:   by  ths 
principal  case,  and  Thomas  v.  DeBaum,  1  McCarter  Ch.  40;  in  Pennsylvania: 
Robb  V.  Beaver,  8  Watts  k  S.  127;  Auman  v.  Auman,  21  Pa.  St.  347;  Bala 
V.  Seeley,  46  Id.  249;  McCurdy  v.  Canning,  64  Id.  39;  in  Tennessee:  Taut  ▼. 
Campbell,  7  Yerg.  319;  Ames  v.  Norman,  4  Sneed,  692;  in  Vermont:  Browm" 
son  V.  Hull,  16  Vt.  309;  in  Virginia:  Thornton  v.  Tfiomlon,  3  Rand.  179;  in 
Wisconsin:  Ketchum  v.  Walsworth,  5  Wis.  95;  BennrU  v.  Child,  19  Id.  364. 
In  Upper  Canada,  a  statute  of  1834  enacted  that  all  land  granted  to  two  iw 
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more  persons,  other  than  ezecntors,  should  be  held  as  a  tenancy  in  common, 
nnless  an  intention  sufficiently  appeared  from  the  conveyance  that  a  joint 
tenancy  was  intended.  The  court  of  queen's  bench  had  no  doubt  that  this 
statute  applied  only  to  such  conveyances  as,  but  for  the  statute,  would  create 
a  joint  tenancy;  and  that  it,  therefore,  would  not  operate  on  a  conveyance 
to  a  husband  and  wife:  /»  re  Sfuiver,  31  Q.  K  (Upper  Canada)  605. 

States  where  Tenanct  by  Enttrettes  does  not  Exist.— In  Connecticut, 
estates  by  entireties  have  never  been  recognized.  Deeds  and  devises  to  hus- 
band and  wiie  are  considered  as  vesting  the  estate  conveyed  or  devised  in  the 
same  manner  as  to  other  persons.  This  rule  in  Connecticut  is  not  based  upon 
any  statutory  abolition  of  the  common  law,  but  upon  the  fact,  up  to  the  time 
the  question  seems  to  have  been  first  decided  (1S36),  there  had  been  a  com- 
mon understanding  so  long  acquiesced  in  that  the  court  was  unwilling  to  dis- 
turb it:  WhitiUsey  v.  Fuller,  11  Conn.  340.  So  in  Ohio,  the  decisions  have 
always  been  averse  to  this  estate.  The  main  specification  against  it  was  that 
"the  JIM  aceretcendi  is  not  founded  in  principles  of  natural  justice,  nor  in  any 
lesaona  of  public  policy  applicable  to  our  society  or  institutions;  but,  on  the 
contrary,  it  is  adverse  to  the  understandings,  habits,  and  feelings  of  the  peo- 
ple: Sergeant  v.  tSteinberger,  15  Am.  Dec.  553;  2  Ohio,  305;  WiUon\,  Fleming, 
13  Id.  68;  Penn  v.  Cox,  16  Id.  30.  In  Iowa,  a  tenancy  by  entireties  can  be 
created  only  by  express  words  for  that  purpose,  and  the  courts  of  that  state  have 
decided  that  the  statute  declaring  that  conveyances  to  two  or  more  in  their 
own  right  create  a  tenancy  in  common,  unless  a  contrary  intent  is  expressed, 
ii  applicable  to  conveyances  to  husband  and  wife.  In  so  deciding,  the  court, 
after  allading  to  the  tendency  of  legislation  and  of  public  sentiment  against 
joint  tenancies,  said:  "  But  is  it  still  true  that  the  destruction,  partial  or  en- 
tire, of  joint  tenancies  does  not  Apply  to  or  affect  conveyances  to  husband 
and  wife  ?  If  the  legal  unity  or  oneness  continues  as  fully  as  at  conmion  law, 
then  there  would  seem  to  be  no  escape  from  the  conclusion.  But  this  is  just 
what  is  denied;  and  in  the  same  connection  it  is  also  denied  that  the  '  estate 
in  entirety'  exists  in  this  state,  or  is  known  to  our  law. 

"It  is  by  no  means  asserted  or  claimed  that  husband  and  wife  are  two 
persons  for  all  purposes,  nor  that  the  common  law  idea  of  unity  is  by  any 
means  entirely  abolished  or  abrogated.  But  what  is  asserted  is,  that  as  the 
wife  may  hold  and  convey  real  estate  in  the  same  manner  as  other  persons, 
so  she  may  take  by  the  same  tenure  and  subject  to  the  same  incidents,  neither 
greater  nor  less,  as  though  a  feme  sole.  If  no  contrary  intent  is  expressed  in 
the  conveyance  to  them,  or  the  instrument  under  which  they  hold,  the  hus- 
band and  wife  take  as  tenants  in  common,  and  not  in  entirety.  At  common 
law  they  were  so  far  so  completely,  so  essentially  one,  that  they  could  not 
take  by  moieties.  And  why  ?  Because  of  this  absolute  oneness.  But  does 
this  reason  longer  exist,  or  at  least  with  us  ?**  After  adverting  to  legislation 
in  Iowa  innovating  upon  the  common  law  in  regard  to  the  powers  of  a  mar- 
ried woman,  the  court  concluded  that  "  her  ability  now,  as  compared  with 
the  rule  of  the  common  law,  to  take  a  separate  estate,  her  ability  to  stand 
seind  in  her  own  right  jointly  with  the  husband,  and  to  now  hold  by 
moieties  jnst  as  joint-tenants  could,  we  say  these  considerations  seem  con- 
clusively to  *  *  *  phow  that  the  rule  of  the  common  law  as  to  estates  in 
entirety  can  not  obtain  here.  The  doctrine  always  stood  upon  what  was 
little  more  than  the  merest  fiction;  and  as  this,  by  our  legislation,  has  meas- 
urably given  way  to  theories  and  doctrines  more  in  accord  with  the  true  and 
actual  relations  of  husband  and  wife,  the  rule  itself  must  be  abandoned:" 
um  V.  SHgerSf  28  Iowa,  307.     During  the  past  half  century  various 
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statutes  have  been  passed  to  alleviate  the  rigor  of  that  part  of  the  oommoii 
law  by  which  the  identity  of  the  wife  was  merged  into  that  of  the  hosband. 
and  the  two  spouses  were  for  many  purposes,  and  generally  to  the  prejudice 
of  the  wife,  treated  as  one  person.     In  some  instances  the  courts  have  de> 
termined  that  these  statutes  have,  in  effect,  terminated  the  legal  unity  of 
husband  and  wife,  and  have  thereby  rendered  impossible  the  further  creation 
of  estates  by  entireties  by  destroying  that  legal  oneness  of  person  which  has 
always  been  deemed  essential  to  the  existence  of  these  estates:  Cooper  v. 
Coope7',  76  IlL  57;  Clark  v.  Clark,  56  K.  H.  105.     But  the  better  opinion  is» 
that  the  operation  of  these  statutes  must  be  limited  to  the  separate  property 
of  married  women,  leaving  unaffected  and  unimpaired  the  previous  lav  re- 
garding the  creation,  existence  and  essential  attributes  and  consequences  of 
estates  by  entireties:  Goelet  v.  Oori,  31  Barb.  314;  Farmer^  Bank  v.  Gregory^ 
49  Barb.  155;  MiUer  v.  MUltr,  9  Abb.  P.  N.  S.  448;  Freeman  v.  Barber^  3 
Thomp.  k  C.  575;  Beach  v.  UolUsUr,  3  Hun.  519;  FUktr  v.  Protnn,  25  Mich. 
350;  Diver  v.  Diver,  56  Pa.  106;  MeDuff  v.  Beauchamp,  50  Misa  531;  /2o6- 
inM)n  V.  Eagle,  29  Ark.  202;  BenneU  v.  ChM,  19  Wis.  365;  Gamer  y.  Jones, 
52  Mo.  68.     But,  as  we  understand  the  most  recent  decision  of  the  court  oc 
appeals  of  New  York,  a  conveyance  made  to  a  husband  and  wife  in  that 
state  under  its  present  statutes  will  be  deemed  to  vest  an  estate  in  the 
grantees  as  tenants  in  common,  unless  a  different  intent  appears  from  the 
conveyance  itself.     This  decision  will  result  in  the  substantial  abolition  of 
estates  by  the  entirety  in  that  state:  Meeker  v.  Wright,  8  Reporter,  214;  7 
Abb.  N.  C.  299. 

A  Tenancy  by  ENrmETiEs  may  Exist  in  an  Estate  *'in  fee,  in  tail, 
for  life,  or  for  years,  or  other  chattel  real:'*  2  Preston  on  Abstracts  of  Title, 
39;  WiKoCs  case,  2  Rep.  60;  5  Bac.  Abr.  244;  Downing  v.  Seymour,  Cro.  Eliz. 
912.  It  may  be  of  an  estate  in  possession,  reversion  or  remainder:  Pure/oy 
V.  Rogers,  2  Saund.  382.  It  may  also  be  of  customary  estates:  Glainier  v. 
Ilewer,  8  Ves.  195.  A  tenancy  by  entireties  of  the  legal  estate  may  exist 
between  husband  and  wife  under  such  circumstances  that  in  equity  they  will 
be  regarded  as  tenants  in  common.  Thus,  if  a  man  and  wife  hold  the  equi- 
table title  to  a  tract  of  land  as  tenants  in  common,  and  a  patent  based  npon 
such  equitable  title  issue  to  them,  they  will  thereafter  hold  the  legal  title  as 
tenants  by  entireties,  with  the  right  of  survivorship;  yet  her  equitable  estate 
will  not  be  thereby  defeated,  but  will  descend  to  her  heirs  at  her  death: 
Norman  v.  Cunningham,  5  Gratt.  70. 

In  Personal  Property. — Mr.  Bishop,  in  his  recent  work  on  the  Law  ol 
Married  Women,  says:  ''If  real  estate  is  conveyed  by  deed  to  a  husband  and 
wife,  this  creates  in  them  a  peculiar  kind  of  tenancy,  known  as  tenancy  by 
the  entirety,  the  consequence  of  which  is,  that  during  the  coverture  neither 
can  alien  the  land  to  the  prejudice  of  the  rights  of  the  other,  and  on  the  dis- 
solution of  the  coverture  by  the  death  of  one  of  them  the  survivor  takes  the 
whole.  Nothing  of  this  sort  is  known  in  respect  of  personal  property.  Since 
the  wife  can  not  own  personal  property  in  her  possession  in  her  own  rights 
but  whatever  title  she  has  to  such  property  vests  in  the  husband,  if  a  chattel 
is  given  or  sold  to  husband  and  wife  jointly,  the  title  passes  wholly  to  him:" 
Bishop  on  the  Law  of  Married  Women,  sec.  211.  The  declaration  that  noth- 
ing in  the  nature  of  tenancy  by  entirety  is  known  in  respect  to  personal 
property,  is  supported  by  a  single  citation:  PoUc  v.  AUen,  19  Mo.  467.  But 
ill  a  later  case  in  the  same  state,  Shields  v.  StiUman,  48  Mo.  66,  a  husband 
and  wife  were  regarded  as  tenants  by  entirety  of  a  promissory  note.  That  it 
is  so  feebly  supported  is  not  attributable  to  omission  to  take  advantage  of 
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whatever  may  have  been  available  on  that  side  of  the  question,  but  to  the 
fact  that  there  are  certainly  few  cases,  and  in  all  probability  no  case,  in  ac- 
cord  with  the  one  on  which  Mr.  Bishop^s  assertion  is  based.  On  the  other 
hand,  the  reports,  English  and  American,  new  and  old,  abound  in  cases 
recognizing  tenancy  by  entirety  in  all  kinds  of  personal  estate,  and  enforcing 
the  right  of  the  surviving  husband  or  wife  to  the  entire  property:"  Bricker 
T.  WhaHeij,  1  Vem.  233;  Cowpcr  v.  ScoU,  3  P.  Wms.  121;  Pale^on  v.  /?a». 
ii*,  5  Weekly  Cin.  Law  Bulletin,  69;  AU*y  GenU  v.  Bacchus,  9  Price,  30. 
Thus,  a  legacy  to  a  husband  and  wife  of  one  hundred  pounds  per  annum 
V28ts  in  them  as  tenants  by  the  entirety,  and  the  survivor  is  entitled  to  the 
whole:  Cowper  v.  Scott,  3  P.  Wms.  120.  The  same  is  true  of  a  joint  judg- 
ment in  favor  of  husband  and  wife:  Bond  v.  Simmons,  3  Atk.  21;  Anon,  3 

Atk.  726;  Coppin  v. ,  2  P.  Wms.  496;  and  of  all  choees  in  action  taken 

by  them  in  their  joint  names:  Jickling's  AnaL  L.  and  "Eq.  Estates,  257, 
citing  TtmpU  v.  Temple,  Cro.  Eliz.  791;  Norton  v.  O lover,  Noy,  149.  As 
to  promissory  note,  see  Shields  v.  StiUman,  48  Mo.  80.  And  whenever  a 
husband  procures  stocks  in  the  name  of  himself  and  wife,  or  takes  notes, 
mortgages,  or  other  securities  in  his  and  her  names,  a  tenancy  by  entirety  is 
created  in  such  stocks,  notes,  mortgages,  or  other  securities.  The  husband 
is  presumed  to  have  meant  something  by  the  use  of  his  wife's  name,  and  that 
something  is  also  presumed  to  have  been  intended  for  her  advantage.  Had 
he  desired  to  be  the  sole  owner,  he  would  have  used  no  name  other  than  his 
own.  But  having  had  her  name  inserted  with  his  own,  she,  in  the  event  of 
his  death,  becomes  sole  owner  of  all  which  the  two  at  the  moment  of  his  de- 
cease possessed  as  tenants  by  the  entirety:  In  re  Gadbury,  32  Law  J.  Rep. 
(N.  S.)  ch.  780;  Craig  v.  Craig,  3  Barb.  Ch.  104;  Draper  v.  Jackson,  16 
Mass.  486;  Chrises  Hospital  v.  Rugdin,  2  Vem.  683;  Rider  v.  Kidder,  10  Vcs. 
360.  So,  when  a  hnsbajid  purchased  a  Walk  in  a  Chase,  and  took  the  patent 
to  himself  and  wife  and  R,  and  her  right  to  the  share  of  the  patent  was  after- 
wards questioned,  the  court  said:  *'It  shall  be  presumed  to  be  intended  as  an 
advancement  and  provision  for  the  wife;"  and  decreed  that  she  should  have 
the  benefit  of  the  patent  during  her  life:  Kingdon  v.  Bridges,  2  Vem.  67. 

The  Cbops  Kaissd  on  Land  held  by  husband  and  wife  as  tenants  by  en- 
tireties, are,  according  to  a  recent  decision  of  the  supreme  court  of  Indiana, 
also  held  by  entireties,  and  are,  therefore,  not  subject  to  levy  under  an  exe- 
cution issued  against  the  husband  alone:  Pateson  v.  Rankin,  5  Weekly  Cin. 
Law  Bulletin,  69;  referred  to  in  12  Ch.  L.  News,  221. 

Cbsation. — "The  same  words  o£  conveyance  which  would  make  two  other 
persons  joint-tenants  will  make  a  husband  and  wife  tenants  of  the  entirety, 
so  that  neither  can  sever  the  jointure,  but  the  whole  must  accrue  to  the  sur- 
vivor:" De  Gray,  C.  J.,  in  Green  v.  King,  2  Wm.  Black.  1213;  Martin  v. 
Jackson,  27  Pa.  St.  504;  Doe  v.  ParraU,  5  Term.  Eep.  652;  Farme^-s'  Bank 
V.  Gregory,  49  Barb.  155;  Den  v.  Hardenbergh,  5  Halst.  45.  Hence  a  be- 
quest to  my  daughter  Catherine  M.,  wife  of  Samuel  M.,  the  one  eighth  part 
to  them,  as  it  manifests  by  the  use  of  the  words  ^*to  tftem'*  an  intent  to  give 
property  to  a  husband  and  wife,  gives  rise  to  a  tenancy  by  entireties: 
Hamm  v.  Afeisenhelter,  9  Watts,  350.  But  it  seems  to  be  essential  that  the 
■poQses  be  jointly  entitled,  as  well  as  jointly  named,  in  the  deed.  Hence, 
if  the  wife  alone  be  entitled  to  a  conveyance,  and  it  is  made  to  her  and 
her  husband  jointly,  the  latter  will  not  be  allowed  to  retain  the  whole  by 
survivorship.  This  is  equally  true  where  the  conveyance  is  so  made  at  her 
r^uest,  because,  being  a  married  woman,  she  is  presumed  by  the  common 
law  to  have  acted  under  the  power  and  by  the  coercion  of  her  husband: 
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Moort!  V.  Moore,  12  B.  Mon.  664;  Babbit  v.  Saroggin,  1  Daval,  273.  Tenancy 
by  entirety  is  not  always  created  by  purchase.  In  Pennsylvania  it  has  been 
determined  that  a  husband  and  wife  inheriting  property  as  heirs  of  one  of 
their  children^  acquire  thereby  an  estate  by  entireties:  GiUan  v.  Dixon,  65 
Pa.  St.  395. 

Husband  and  Wife  Take  as  one  Person. — The  husband  and  wife  not 
only  tako  an  entire  estate  as  one  person,  when  it  is  granted  to  them,  but  they 
are  also  regarded  as  one  person  in  any  conveyance  made  to  them  and  others, 
and,  therefore,  take  but  one  moiety.  Thus,  if  a  deed  be  made  to  A.  and  "wifa 
and  B.,  here  A.  and  wife  together  take  but  one  half:  Doe  v.  WiUon^  4  Ham. 
&  Aid.  303;  Barber  v.  Harris,  15  Wend.  615;  Back  v.  Andrew,  2  Vem.  120; 
Bricker  v.  Whatley,  1  Vem.  233;  Litt,  sec.  291;  In  re  Wylde,  2  D.  M.  &  G. 
724;  contra,  see  Warrington  y.  Waii'ington,  2  Hare,  56.  This  is  tme, 
whether  the  conveyance  be  intended  to  create  a  joint  tenancy  or  a  tenancy  in 
common:  Johnson  v.  Hart,  6  Watts  &  S.  319.  A  legacy  was  given  to  Cap- 
tain K.  G.,  his  wife  and  children.  The  master  of  the  rolls,  in  construing  the 
bequest,  said:  "The  testatrix  has  used  no  words  from  which  it  can  be 
discovered  what,  if  any,  intention  she  had  with  respect  to  the  proportions  in 
which  the  legatees  were  to  take  and  enjoy  the  legacy  thus  given  to  them 
jointly.  Under  such  circumstances,  the  proportion  must  be  determined  by 
the  ordinary  rule  applicable  to  such  cases;  and  there  being  nothing  to  dis- 
tinguish the  present  case  from  those  in  which  the  rule  stated  in  Littleton,  and 
applied  in  several  cases  cited  at  the  bar,  was  acted  upon,  I  am  of  the  opinion 
that  the  legatees  must  take  in  thirds,  viz.,  the  husband  and  wife  one,  and  the 
two  children  each  of  them  one:"  Gordon  v.  Whieldon,  18  L.  J.  Bep.  (N.  S.) 
Chan.  5;  11  Beav.  170;  Aicheaon  v.  Atduson,  18  L.  J.  Bep.  (N.  a)  Chan.  230f 
II  Beav.  485. 

That  the  Husband  and  Wife  can  not  Take  by  Moietibs. — We  have  seek, 
that  the  peculiar  ground  on  which  the  tenancy  by  entireties  rests  is  the  legal 
identity  of  husband  and  wife.  *'  Husband  and  wife  being  one  person  in  law, 
they  can  not,  during  the  coverture,  take  separate  estates;  and,  therefore,  npon 
a  purchase  by  both,  they  can  not  be  seised  by  moieties,  but  both  and  each  has 
the  entirety:'*  Oreen  v.  King,  2  W.  Bl.  121.  The  langauge  just  quoted  was 
used  in  the  support  of  the  proposition,  that  husband  and  wife  take  by  entire- 
ties  in  all  cases  where  there  is  no  express  limitation;  but,  going  beyond  the 
necessities  of  the  case  out  of  which  it  arose,  it  assumes,  beyond  mistake,  that 
the  inevitable  consequence  of  the  legal  identity  of  husband  and  wife  is»  that 
they  can  receive,  during  coverture,  no  estate  which  does  not  vest  in  them  by  en- 
tireties. No  doubt  there  are  a  number  of  cases,  both  English  and  American, 
containing  dicta,  which,  like  that  quoted  above,  seem  inconsistent  with  the 
possibility  of  husband  and  wife  receiving  an  estate  by  moieties:  Rogern  v.  Beti' 
son,  5  Johns.  Ch.  437;  Jackaon  v.  Stevens,  16  Johns.  115;  Barber  v.  Harris^  15 
Wend.  617;  Taulv,  CampbeU,  7  Yerg.  319;  Motley  v.  Whitiemore,  2  D.  &  K 
537;  Ketchum  v.  Walworth,  5  Wis.  95;  Tftomton  v.  Tltomton,  3  Band.  182L 
But  in  addition  to  the  dicta  alluded  to,  there  are  cases  directly  in  point,  af- 
firming that  the  spouses  can  not  take  estates  as  tenants  in  common,  nor  as 
joint  tenants.  Thus,  in  Kew  York,  a  deed  was  made  to  J.  C.  and  his  wife, 
"  as  tenants  in  common  and  in  equality  of  estate,  and  not  as  joint  tenants.** 
The  assistant  vice-chancellor,  after  some  discussion  of  the  authorities,  deter- 
mined that  this  conveyance  necessarily  passed  an  estate  by  entireties,  because 
there  was  "  a  legal  incapacity  to  take  in  severalty,  arising  from  a  l^al  iden- 
tity; and  a  grantor  can  not  remove  that  incapacity  vithout  the  intervention  of 
a  trustee:"  Dias  v.  0 lover,  1  Hoffm.  Ch.  76.     In  Pennsylvania,  a  deed  to  Wm. 
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B.  and  his  wife  Rebecca,  purported  to  convey  to  them  "  as  tenants  in  com- 
mon, and  not  as  joint-tenants.'*  After  citing  and  approving  the  decision  by 
the  assistant  vice-chancellor  in  New  York,  the  sapreme  court  of  Pennsylvania, 
in  an  opinion  in  reference  to  the  legal  effect  of  this  last  deed,  said:  "  If  the 
doctrine  to  which  we  refer  is  not  a  mere  rule  for  ascertaining  the  meaning  of 
words,  but  a  rule  of  law  founded  on  the  rights  and  incapacities  of  the  matri- 
monial union,  it  must  be  obvious  that  the  intention  of  the  parties  to  the  convey- 
ance is  entirely  immaterial.  If  the  husband  and  wife  can  not  take  a  convey- 
ance by  moieties,  if  they  are  absolutely  incapable  of  receiving  such  a  grant,  it 
ii  clear  tliat  no  words  in  the  conveyance  to  them,  however  clearly  expressed, 
can  give  them  that  capacity.  How  stands  the  argument  on  this  question? 
Tenants  in  common  may  sell  their  respective  shares.  They  are  compellable 
to  make  partition.  They  are  liable  to  reciprocal  actions  of  waste  and  account; 
and  if  one  turns  the  other  out  of  possession,  an  action  of  ejectment  will  lie 
against  him.  The  incidents  can  not  exist  in  an  estate  held  by  husband  and 
wife.  No  action  of  partition  or  waste,  or  account  or  ejectment,  can  be  main- 
tained by  one  against  the  other.  The  husband  could  not  sell  his  moiety  free 
from  the  dower  of  his  wife.  The  wife  could  not  sell  hers  at  all,  without  the 
consent  of  her  husband.  It  is  evident,  therefore,  that  the  estate  during  the 
hves  of  the  grantees,  or  during  the  continuance  of  the  marriage  bond,  would 
have  none  of  the  chief  incidents  of  a  tenancy  in  common.  The  existence  of  a 
tenancy  in  common,  which  can  not  be  so  held  or  enjoyed  during  the  lives  of 
the  holders,  aad  which  has  none  of  the  incidents  of  such  an  estate,  is  a  legal 
impoasibility.  If  they  can  not  hold  in  common  during  their  lives,  of  course 
they  can  not  so  hold  £^ter  one  of  the  parties  is  dead:"  Stuekey  v.  Keef^a  Ex. 
26  Pa.  St  400.  So  in  Ireland,  when  a  conveyance  was  made  to  husband  and 
wife,  the  coart  was  **  of  opinion  that  the  operation  of  that  conveyance  was  to 
grant  an  estate  by  entireties;  for  to  speak  of  a  grant  to  a  husband  and  wife 
as  an  estate  of  joint  tenancy  is,  properly  speaking,  a  solecism:"  Pollok  v.  Kelly, 
6Ir.  L.E.  (N.  S.)37a 

That  Husbaxd  and  Wife  mat  Take  by  Moesties. — ^The  decisions,  as 
we  have  seen,  denying  that  husband  and  wife  may  take  an  estate  other  than 
by  entireties,  rest  upon  two  grounds.  The  first  and  chief  of  these  grounds  is 
that  the  spouses  can  not  take  any  other  estate;  the  second,  as  appears  from 
the  reasoning  quoted  from  the  opinion  of  the  supreme  court  of  Pennsylvania, 
iai  that  the  spouses  can  not,  during  coverture,  enjoy  any  other  estate.  The 
second  ground  can,  we  think,  be  readily  disposed  of  by  the  authorities.  For, 
though  the  rights  and  remedies  of  a  married  woman  who  is  co-tenant  with  her 
husband  may  be  limited  during  coverture,  she  is,  nevertheless,  as  much  a  co- 
tenant  with  him  as  he  was  before  their  marriage.  There  can  be  no  doubt 
that  if  a  man  and  woman,  holding  an  estate  as  co-tenants,  marry,  they  will 
continne  to  be  joint  tenants  or  tenants  in  common  as  before  their  marriage: 
Jlloody  V.  Moody,  Amb.  649;  McDermoU  v.  French,  15  N.  J.  Eq.  80.  So  there 
is  no  reason  for  asserting  that  husband  and  wife  can  not  hold  but  by  entire- 
ties. But  the  second  ground  can  not  be  so  easily  answered.  Husband  and 
wife  may  take  an  estate  as  tenants  in  common  or  as  joint  tenants,  as  between 
themselves  and  others.  Thus,  if  a  bequest  were  made  to  A.  and  wife  and  B., 
with  words  of  severance,  it  would  vest  as  a  tenancy  in  common,  A.  and  wife 
having  one  moiety,  and  B.  the  other:  Paine  v.  Wagner,  12  Sim.  188;  but  the 
moiety  of  A.  and  wife  would,  nevertheless,  vest  in  them  as  an  entirety:  Bar^ 
her  V.  Harris,  15  Wend.  617.  But  it  is  doubtful  whether  any  reported  case, 
prior  to  the  publication  of  Mr.  Preston's  ''Treatise  on  Estates,"  ever  sup- 
ported the  doctrine  that,  as  between  themselves,  husband  and  wife  can  take 
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an  estate  other  than  by  entireties.  In  that  treatise,  the  assertion  was  made 
that  "iu  point  of  fact,  and  agreeable  to  natural  reason,  free  from  artificial 
deductions,  the  husband  and  wife  are  distinct  and  individual  persons;  and, 
accordingly,  when  lands  are  granted  to  them  as  tenants  in  common,  thereby 
treating  them  without  any  respect  to  their  social  union,  tbey  will  hold  by 
moieties  as  other  distinct  and  individual  persons  would  do.*'  Clear  as  this 
language  is,  and  logical  as  it  seems  to  be,  it  has  the  peculiarity  of  being  the 
cause  rather  than  the  result  of  the  reported  decisions  in  harmony  with  it.  It 
finds  no  support  in  the  early  reports;  and  Mr.  Preston  was  so  fully  aware  of 
the  doubtful  character  of  his  assertion  that,  in  his  work  on  Abstracts  of  Title» 
1  Preston  on  Abstracts,  132,  he  repeated  it  in  this  modified  form:  "  And  even 
a  husband  and  wife  may,  by  express  words,  at  Uaid  so  ilie  law  is  undtrttood^ 
be  made  tenants  in  common  by  a  gift  to  them  during  coverture. "  In  America, 
the  doctrine  of  Mr.  Preston  has  met  with  some  approval  In  New  York,  the 
decisions  are  variant.  That  of  the  assistant  vice-chancellor,  made  in  1839,  has 
already  been  alluded  to  in  the  preceding  section.  Subsequently  a  case  came 
before  the  vice-chancellor;  where  a  deed  had  been  made  to  husband  and  wife« 
"the  one  equal  half  part  to  each."  The  decision  made  upon  this  deed  was 
based  upon  a  citation  from  one  of  Mr.  Preston*s  works.  The  vice-chancellor 
stated  the  substance  of  the  rule  as  laid  down  by  Mr.  Preston,  and  added:  '*  I 
have  no  hesitation  about  adopting  and  following  this  rule,  especially  in  a  court 
of  equity,  where  tho  intention  of  the  parties  in  any  deed  or  instrument  not 
contrary  to  law  should  be  allowed  to  prevail:*'  Hicks  v.  Cochran,  4  Edw.  Oh. 
110.  In  New  Jersey,  a  bill  for  partition  alleged  that  on  the  first  of  Septem- 
ber, 1858,  a  husband  and  wife  were  seised  in  fee  of  the  premises,  as  tenants 
in  common,  by  virtue  of  a  certain  conveyance  made  to  them;  that  thereafter 
the  husband  bad  sold  his  interest  to  the  complainant.  The  bill  was  against 
the  wife  to  compel  partition.  A  demurrer  was  interposed  on  the  ground  that 
the  estate  conveyed  to  the  husband  and  wife  must  necessarily  have  1>een  an 
entirety,  and  was,  therefore,  not  subject  to  partition.  This  portion  of  the 
demurrer  was  overruled  on  the  authority  of  Mr.  Preston,  reference  being 
made  to  his  work  on  Elstates.  The  chancellor  said :  "So  it  seems  that  a  hus- 
band and  wife  may,  by  express  words,  be  made  tenants  in  common  by  gift 
during  coverture.  The  bill  alleges  that  the  husband  and  wife  were  seised  as 
tenants  in  common  by  virtue  of  a  conveyance  made  to  them.  Even,  therefore, 
if  it  appears  by  the  bill  that  the  conveyance  was  made  during  covertore,  that 
fact  is  not  absolutely  inconsistent  with  the  creation  of  a  tenancy  in  common. 
As  there  is  a  direct  averment  that  the  conveyance  created  a  tenancy  in  com- 
mon, it  must  be  assumed  that  apt  words  were  used  in  the  deed  for  that  pur- 
pose. This  objection  can  not  prevail  on  demurrer:"  McDermoU  ▼.  Frtnekt  15 
N.  J.  Eq.  80. 

Power  of  Husband  oveb  Estate  by  EyTntBTiES. — The  title  and  rights 
of  the  wife  in  an  estate  held  by  herself  and  husband,  by  entireties,  are  not 
liable  to  be  conveyed,  incumbered,  or  otherwise  prejudiced  or  ^disposed  o^ 
by  her  husband,  to  any  greater  extent  than  thouuli  such  estate  was  vested  in 
her  exclusively  in  her  own  right.  Many  cases  contain  the  general  statement 
that  no  conveyance  or  incumbrance  made  by  the  husband  is  valid  against  the 
wife:  Doe  v.  ParraU,  5  T.  R.  655;  Bennett  v.  Chiltl,  19  Wis.  305;  Bomar  v. 
MullinSf  4  Rich.  Eq.  80;  Ketchum  v.  IValsivorth,  5  Wis.  95.  Upon  examina- 
tion of  these  cases  it  will  be  found  that  the  general  language  employed  in 
them  is  applicable  only  to  the  rights  of  the  wife  as  survivor  of  such  species 
of  property  as  would  not  have  been  subject  to  the  control  and  disposal  of 
the  husband,  had  she  owned  it  in  severalty.    As  to  such  property,  not  even 
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tlie  oonvictioii  of  a  husband  for  high  treason  can  defeat  the  right  of  his  wife 
to  the  whole  as  survivor:  IVasfibum  v.  Bums,  34  N.  J.  Law,  19;  Co.  Lit.  147  a; 
BeaHmtmt's  auCy  9  Rep.  140  b.  It  must  be  remembered  that  a  husband  by 
marriage  acquires,  **  during  coverture,  the  usufruct  of  all  the  real  estate 
which  his  wife  has,  in  fee-simple,  fee-tail,  or  for  life."  That  he  has  the 
further  right  to  reduce  her  personal  estate  to  his  possession,  to  sue  for  hex 
chattels  and  upon  her  choses  in  action  in  his  own  name,  and  to  dispose  of  her 
personal  property  as  he  may  think  fit.  The  same  power  which  enables  a 
husband  to  obtain  possession  and  control  of  the  wife's  estate  when  held  by 
her  in  severalty,  entitles  him  to  a  similar  power  over  her  interest  in  like 
property  held  by  herself  and  husband  in  entireties.  There  is,  therefore, 
little  or  no  doubt  that,  by  the  common  law,  the  husband  could  dispose  of  the 
possession  of  real  estate  held  by  entireties,  and  that  he  could  mortgage  and 
otherwise  incumber  such  real  estate;  and  that  his  grantee  or  mortgagee 
thereby  acquired  rights  which  were  paramount  to  the  rights  of  the  wife 
during  the  life  of  the  husband,  and  sabordinate  only  to  her  cLiim  as  survivor. 
So  in  regard  to  personal  estate  held  by  entireties,  the  husband  could  reduce 
it  to  his  solo  possession,  and  claim,  and  hold  it  as  his  sole  property.  When 
he  so  reduced  it,  it  became  his,  and  he  could  sell  or  incumber  it  at  his  pleas- 
nie:  Draper  v.  Jackson,  IG  Mass.  486;  Orute  y.Soerofl,  Cro.  Eliz.  287;  WaUs 
V.  Thomas,  2  P.  Wms.  364;  Batta  v.  Dandy,  2  Atk.  207;  McCurdy  v.  Can- 
mnfj,  64  Pa.  St  40;  BeimeU  v.  Child,  19  Wis.  365;  Torrey  v.  Torrey,  14  N.  Y. 
430;  Jackson  v.  McConnell,  19  Wend.  175;  Barber  v.  Harris,  15  Wend.  617; 
Ames  V.  Norman,  4  Sneed.  692;  Farmer  v.  Gregory,  49  Barb.  155. 

Sale  U!tder  Executiok. — In  a  recent  work  on  judicial  sales,  the  state- 
ment is  made  that  *'  no  separate  proceeding  against  one  of  them  during  their 
joint  lives  will,  by  sale,  affect  the  title  to  the  property  as  against  the  other 
one  as  survivor,  or  as  against  the  two  during  their  joint  lives:"  Rorcr  on 
Judicial  Sales,  sec.  549.  The  rule,  as  thus  laid  down,  ignores  the  interest 
which  the  husband,  by  his  marital  rights,  has  in  the  property  of  his  wife. 
As  the  husband  could,  by  the  common  law,  dispose  of  all  chattels  and  chattel 
interests  of  the  wife,  and  of  the  possession  of  her  real  estate  during  their 
joint  lives,  he  had  such  an  interest  in  her  estate  as  might  be  subjected  to 
involuntary  alienation  by  sale  under  execution.  Hence,  th^re  seems  but 
little  doubt  that  where  the  marital  rights  of  the  husband  in  the  wife's  prop- 
erty remain  as  at  common  law,  they  are  subject  to  seizure  and  forced  sale 
under  execution;  and  that  the  purchaser  at  such  sale  will  acquire  an  interest 
in  the  estate  sold,  by  xdrtue  of  which  he  will  succeed  to  all  the  rights  and 
privileges  which  the  husband  had  by  law  in  the  property  sold:  Ames  v.  Nor^ 
man,  4  Sneed.  692;  Stoebler  v.  Knerr,  6  Watts,  181;  French  v.  3/e/ian,  56  Pa. 
St  289;  McCurdy  v.  Canning,  64  Id.  41;  BenneU  v.  Child,  19  Wis.  362;  Litch^ 
field  v.  Cudworth,  15  Pick.  23;  Brown  v.  Oale,  5  N.  H.  416.  It  is  true  that 
a  few  American  cases  are  inconsistent  with  this  rule.  Most  of  them  seem  to 
have  been  decided,  so  far  as  this  point  is  concerned,  without  any  considera- 
tion of  the  authorities,  and  without  any  necessity  of  determining  this  ques- 
tion: Jackson  V.  McConnell,  19  Wend.  178;  Thomas  v.  De  Baum,  1  McCarter 
Ch.  40.  But  in  Indiana  this  point  was  recently  considered  at  ^reat  length, 
and  most  of  the  authorities  bearing  on  the  subject  were  commented  upon  by 
the  court.  The  result  was  a  denial  of  the  husband's  marital  powers  over  an 
estate  held  in  entireties,  including  a  denial  of  his  right  to  dispose  of  the  pos- 
session of  real  estate,  or  in  any  way  to  transfer  to  a  third  person,  by  volun- 
tary or  involuntary  alienation,  any  interest  which  could  be  asserted  against 
the  wife,  even  during  her  husband's  life-time.     The  court  said:  ''As  between 
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husband  and  ^vife,  there  is  but  one  owner,  and  that  is  neither  the  one  nor 
the  other,  but  both  together.  The  estate  belongs  as  well  to  the  'wife  as  to 
the  husband.  Then  how  can  the  husband  possess  any  interest  separate  from 
his  wife,  or  how  can  ho  alienate  or  incumber  the  estate,  when  all  the  author- 
ities agree  that  the  wifo  can  neither  convey  nor  incumber  such  estate?  We  are 
of  the  opinion  that  from  the  peculiar  nature  of  this  estate,  and  from  the 
legal  relations  of  the  parties,  there  must  bo  unity  of  estate,  unity  of  pos- 
session, unity  of  control,  and  unity  in  conveying  or  incumbering  it;  and  it 
necessarily  and  logically  results  that  it  can  not  be  sold  upon  execution  for 
the  separate  debts  of  either  the  husband  or  of  the  wife.  The  estate  is  placed 
beyond  the  exclusive  control  of  either  of  the  parties,  or  the  reach  of  cred- 
itors, unless  it  can  be  successfully  attacked  and  set  aside  for  fraud:"  Chandler 
V.  Cheney,  37  Ind.  408. 

HusBAin>*s  Powers,  How  Affected  by  Statxttbs.— In  many  of  the  states 
the  conmion  law,  in  regard  to  the  marital  rights  of  a  husband  in  the  property 
of  his  wife,  has  been  materially  modified  by  statute.     These  statutes  influ- 
ence the  law,  in  regard  to  estates  held  in  entireties,  as  well  as  in  regard  to 
those  held  by  the  wife  in  severalty.     Thus,  in  Pennsylvania,  the  act  of  April 
11,  1848,  declared  that  "every  species  of  property,  of  whatever  name  or 
kind,  which  may  accrue  to  any  married  woman  during  coverture,  shall  be 
owned,  used,  and  enjoyed  by  such  married  woman  as  her  own  separate  prop- 
erty, and  shall  not  be  subject  to  levy  and  execution  for  the  debts  of  her  bus* 
band;  nor  sliall  such  property  be  sold,  conveyed,  mortgaged,  or  transferred, 
or  in  any  manner  incumbered  by  her  husband,  without  her  written  consent 
first  had  and  obtained."    Under  this  act,  it  has  been  determined  that  a  pur- 
chaser of  the  husband's  interest  in  property  held  in  entireties,  either  at  a  vol- 
untary or  involuntary  sale,  can  never  assert  it  against  the  vrife,  because,  if 
the  claims  of  such  purchaser  were  recognized,  the  rights  of  the  wife  would  be 
disregarded:  1st,  by  destroying  her  estate  by  entireties,  and  creating  out  of 
it  a  tenancy  in  common;  2d,  by  depriving  her  of  her  posseenion  with  her  hus- 
band, and  obliging  her  to  hold  possession  with  a  stranger;  3df  by  taking 
away  her  property  without  her  assent:  McCurdy  v.  Canning,  64  Pa.  St.  41. 
The  principle  thus  asserted  in  Pennsylvania,  has,  under  a  very  similar  statute, 
been  affirmed  by  a  number  of  decisions  in  Indiana:    Davis  v.  Clark,  26  Ind. 
424;  Arnold  v.  Arnold,  30  Ind.  305;  Simpson  v.  Pearson,  31  Ind.  1;  ChandUr 
v.  Cfieney,  37  Ind.  413. 

Dissolution  of  the  Tenancy  by  Death  or  Divorcb. — In  the  event  of 
the  death  of  either  spouse,  during  the  continuance  of  an  estate  held  by  entire- 
ties, the  survivor  continues  seised  of  the  whole.  During  the  continuance  of 
the  marital  relations,  neither  husband  nor  wife  can  change  the  character  of 
the  tenancy  so  as  to  become  a  tenant  in  common,  nor  a  joint  tenant^  nor  an 
owner  in  severalty.  But  by  a  decree  of  divorce,  the  legal  unity  of  person,  on 
which  the  estate  depended,  is  destroyed;  "  one  legal  person  has  been  resolved 
by  judgment  of  law  into  two  distinct,  individual  persons,  having  in  future  no 
relations  to  eacli  other;  and  with  this  change  in  their  relations,  must  neces- 
sarily follow  a  corresponding  change  of  tho  tenancy  dependent  upon  th« 
previous  relation.  As  they  can  not  longer  hold  in  joint  seisin,  they  must 
hold  by  moieties:"  Ames  v.  liormaii,  4  Snoed,  69G;  2  Bright  on  Husband 
and  Wife,  365.  But  it  Ir  claimed  that  if  a  husband  alienate  property  held  by 
entireties,  the  alienee  takes  a  title  not  dependent  on  the  continuance  of  the 
marital  relations;  and  that  the  wife  is  not,  by  virtue  of  the  annulment  of  the 
marriage,  entitled  to  the  possession  of  her  moiety  from  her  husband's  grantee. 
The  purchase,  "not  made  in  view  of  the  contingency  of  the  wife's  divorce, 
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cannot  be  affected  by  it:"  Ames  v.  Norman,  4  Sneed,  696.  But  in  tbo 
event  of  the  death  of  a  husband,  the  rights  of  the  alienee  of  property  of 
which  the  husband  could  make  no  absolute  disposition,  cease;  and  the  sur* 
Tiving  wife  may  recover  poeseftsion  by  an  action  of  ejectment:  Brownaon  v. 
EuU,  16  Yt.  90a 


GuucK  V.  Wabd  &  Bailey. 

[5  HalRKD,  87.] 

TtJjTWat.  Contbact. — ^A  contract  designed  to  defraud  the  government  or  to 
defeat  the  policy  of  a  statute  of  the  United  States  is  illegal,  and  a  cause 
of  action  based  upon  it  can  not  succeed  in  any  court  of  justice. 

Uklawtcl  CoNaiDESATiON. — An  obligation,  executed  in  consideration  of  an 
agreement  that  the  obligee  would  forbear  to  compete  with  the  obligor 
in  offering  proposals  for  the  carrying  of  the  United  States  mail  on  a 
certain  route,  is  founded  on  an  unlawful  consideration,  and  therefore 
void. 

The  facts  are  stated  in  the  opinion  of  the  judges. 

Wood,  for  the  plaintiffs. 

W,  Chelwood  and  M.  Ogden,  for  the  defendants. 

Ewma,  C .  J.  This  action  was  brought  to  recover  the  sum  of  one 
thousand  dollars,  stipulated  in  a  written  agreement  to  be  paid  by 
the  defendants  to  the  plaintiffs.  Upon  the  trial,  at  the  circuit 
court,  the  defendants  insisted  that  the  promise  was  void,  be- 
cause the  consideration  was  illegal,  and  the  plaintiffs  were,, 
therefore,  not  entitled  to  recover.  The  judge  reserved  the  ques- 
tion for  determination  here,  and  a  verdict  was  rendered  for  the 
plaintiffs,  which  the  defendants  now  seek  to  set  aside.  The 
agreement  between  the  parties,  and  the  consideration  of  the 
promise,  are  fully  developed  in  the  declaration,  which  is  in 
these  words: 

"  Whereas,  on  the  twentieth  day  of  September,  in  the  year  of 
oar  Lord  eighteen  hundred  and  twenty-three,  the  postmaster- 
general  of  the  United  States  of  America,  at  the  city  of  Wash- 
ington, in  the  district  of  Columbia,  to  wit,  at  New  Brunswick, 
ui  the  county  of  Middlesex,  was  minded  and  intented  to  make  a 
contract  with  good  and  responsible  men,  for  carrying  at  a  fair 
and  reasonable  price,  to  be  agreed  upon  by  the  said  postmaster- 
general  and  such  men,  the  mail  of  the  United  States,  from  the 
city  of  Philadelphia  to  the  city  of  New  York,  for  such  a  term  or 
time  as  might  be  agreed  upon  between  them;  and  whereas,  the 
said  William  Oulick  and  John  Gulick  did  propose,  and  intend 
to  endeavor  to  obtain  the  said  contract  to  carry  the  said  mail 
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between  the  said  cities,  at  such  just  and  reasonable  price,  and 
were  well  provided  with  horses,  stages,  sulkies,  and  drivers,  and 
were  recommended  and  known  to  th^  said  postmaster-general 
to  be  thus  provided,  and  to  be  of  good  reputation  and  credit, 
and  to  be  relied  on  for  the  faithful  performance  of  all  and  every 
agreement  they  should  make  in  the  premises,  and  were  attend- 
ing on  the  day  and  year  aforesaid,  at  the  said  city  of  Washing- 
ton, to  offer  for  and  endeavor  to  procure  such  contract;  and, 
whereas,  also  the  said  Isaac  Ward,  and  also  one  Chester  Bailej, 
whom  the  sheriff  of  the  county  of  Essex  has  returned  not  to  be 
found  in  his  bailiwick;  and  also  one  Thomas  Lyon,  now  de- 
ceased, and  whom  the  said  Isaac  and  Chester  have  survived, 
were  also  minding  and  intending  to  procure  for  themselves  the 
eaid  contract,  at  a  just  and  reasonable  price,  and  were  also  of 
good  credit  and  repute,  and  provided  in  like  manner  to  perform 
any  agreement  which  they  might  take  in  the  premises,  with  the 
said  postmaster-general,  and  were  also  personally  attending  at 
the  said  city  of  Washington,  but  were  apprehensive  that  as  the 
said  John  Gulick  had  for  many  years  before  that  time  carried  the 
said  mail  over  a  large  part  of  the  said  route,  and  was   well 
known  and  esteemed  by  the  said  postmaster-general  as  a  faith- 
ful and  a  punctual  man  in  the  performance  of  his  engagements; 
that  the  said  John  Gulick  and  the  said  William  Gulick  might, 
on  those  accounts,  be  preferred  and  obtain  the  said  contract. 
Whereupon,  in  consideration  of  ihe  said  premises,  and  also  in 
consideration  that  the  said  John  Gulick  and  William  Gulick 
would  forbear  to  propose  or  offer  themselves  to  the  said  post- 
master-general, and  also  forbear  to  procure  any  other  persons 
to  propose  to  him  to  carry  the  said  mail  on  the  route  aforesaid, 
or  any  part  thereof,  for  such  time  and  term  as  should  be  in- 
cluded in  the  contract  then  intended  to  be  made.     They,  the 
said  Isaac  Ward,  Chester  Bailey,  and  Thomas  Lyon,  in  his  life- 
time, on  the  year  and  day  aforesaid,  at  Washington,  to  wit,  at 
2^ew  Brunswick,  in  the  county  of  Middlesex,  undertook  and 
faithfully  promised  the  said  John  Gulick  and  William  Gulick, 
that  if  they  the  said  Isaac,  Chester  and  Thomas  should  become 
contractors  as  aforesaid,  they  would  pay  unto  the  said  John 
Gulick  and  William  Gulick  the  sum  of  one  thousand  dollars  in 
sixty  days  after  the  first  day  of  January,  then  next  ensuing,  and 
the  haid  John  Gulick  and  William  Gulick  say,  that,  confiding  in 
the  said  promise  nnd  undertaking  of  the  said  Isaac,  Chester,  and 
Th('Ujas,  they  did,  from  the  time  of  making  thereof,  wholly  for- 
bt^.iF  from  proposin^r  or  offering  themselves  to  the  said  post- 
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master-g^eneral,  and  from  causing  any  of  the  persons  to  ofifer  to 
carry  the  said  mail  on  the  said  route,  or  any  part  thereof,  for  the 
time  of  the  said  contract;  and  they,  the  said  Isaac,  Chester,  and 
Thomas,  being  preferred  hy  the  said  postmaster-general,  to  any 
other  candidates  for  the  said  contract,  did  obtain  the  said  con- 
tract for  carrying  the  said  mail  on  the  said  route,  at  a  just  and 
reasonable  price,  for  the  time  and  term  of  four  years;  and  have 
enjoyed  the  benefits,  advantages  and  compensation,  in  the  said 
contract,  secured  to  such  contractors.     By  reason  of  which  said 
premises,  the  said  Isaac,  Chester,  and  Thomas,  in  his  life-time, 
and  the  said  Isaac  and  Chester,  since  his  death,  became  liable  to 
pay  unto  the  said  John  and  William  the  said  sum  of  one  thou- 
sand dollars,  in  sixty  days  after  the  first  day  of  January,  in  the 
year  of  our  liord  eighteen  hundred  and  twenty-four,  according 
to  the  form  and  effect  of  the  said  promise  and  undertaking." 
Is  this  promise  valid  ?    Is  the  consideration  of  it  legal  ? 
By  the  act  of  the  congress  of  the  United  States,  regulating 
the  post-ofSce  establishment:  4  vol.,  ed.  of  1816,  293,  sec.  8,  it 
is  enacted:  That  it  shall  be  the  duty  of  the  postmaster-general 
to  give  public  notice,  in  one  or  more  of  the  newspapers  pub- 
lished  at  the  seat  of  government  of  the  United  States;  and  in 
one  or  more  of  the  newspapers  published  in  the  state  or  states 
or  tenitozy  where  the  contract  is  to  be  performed,  for  at  least 
six  weeks  before  entering  into  any  contract  for  carrying  the 
mail,  that  such  contract  is  intended  to  be  made,  and  the  day  on 
which  it  is  to  be  concluded,  describing  the  places  from  and  to 
which  such  mail  is  to  be  conveyed,  the  time  at  which  it  is  to  be 
made  up,  and  the  day  and  hour  at  which  it  is  to  be  deliyered. 
He  shall  moreover,  within  ninety  days  after  the  making  of  any 
contract,  lodge  a  duplicate  thereof,  together  with  the  proposals 
which  he  shall  have  received  respecting  it,  in  the  office  of  the 
comptroUer  of  the  treasury  of  the  United  States. 

Pursuant  to  the  requirement  of  the  act  of  congress,  the  post- 
master-general had  given  public  notice  of  his  intention  to  con- 
tract, and  his  readiness  to  receive  proposals  for  carrying  the 
mail  between  the  cities  of  Philadelphia  and  New  York.  The 
parties  in  this  suit,  in  consequence  of  this  notice,  attended  at 
Washington,  intending  to  offer  proposals,  when  the  arrange- 
ment stated  in  the  declaration  was  there  made  between  them, 
the  plaintifisrelinquished  their  intention,  and  the  contract  was 
made  by  the  postmaster-general  with  the  defendants. 

The  policy  of  the  provision  contained  in  the  act  of  congress, 
requiring  this  procedure  by  the  postmaster-general,  in   thus 
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publicly  iDviting  proposals,  is  to  enlarge  the  number  of  offers,  to 
increase  the  competition  among  persons  disposed  to  con  tract, 
and  thereby  uot  only  to  secure  to  the  United  States  faithful 
and  capable  carriers,  but  to  procure  the  performance  of  this 
important  public  service  in  the  best  manner,  and  upon  fair, 
just,  and  reasonable  terms.     The  principle  is  the  same  as  re- 
quires a  sheriff  or  executor  to  give  public  notice  of  the  sale  he 
is  about  to  make,  or  induces  an  individual  publicly  to  announce 
the  vendue  of  his  property.     Now,  an  arrangement  which  shall 
diminish  the  number  of  competitors,  lessen  the  number  of  pro- 
posals, or  induce  any  one  or  more  to  abandon  his  intention  of 
making  an  offer  to  contract,  is  most  evidently  in  direct  contra* 
vention  of  the  policy  of  the  act  of  congress,  and  tends  to  de- 
fraud, or  perhaps  it  may  be  broadly  asserted,  does  at  all  times 
actually  defraud  the  United  States.    It  defeats  the  policy  of  the 
statute;  for  it  destroys  the  competition  and  precludes  the  ad- 
vantages which  inevitably  result  from  it.     The  expense  to  the 
government  is  certainly  augmented.     Of  two  individuals  who 
are  willing  to  perform  the  service  for  the  same  remuneratioo, 
one  may,  for  various  reasons,  be  far  more  eligible  than  the 
other.     But  the  most  eligible  may  be  induced  to  withdraw.    It 
operates  to  defraud  the  United  States.     The  premium  paid  to 
prevent  competition  is  directly  or  indirectly  charged  upon  them. 
The  terms  proposed  are  always  calculated  to  cover  the  expend- 
iture.    The  corollary  is  indisputable,  that  if  the  successful  con- 
tractor can  afford  to  pay  one  thousand  dollars  to  induce  a  rival 
to  stand  out  of  his  way,  he  can,  if  not  compelled  to  make  such 
payment,  afford  to  perform  the  service  for  precisely  that  sum 
less  than  the  recompense  he  is  to  receive  from  the  postmaster- 
general.     To  the  contractor  it  is  exactly  the  same,  whether  he 
reduces  the  sum  he  requires  from  the  public  one  thousand  dol- 
lars, or  whether  he  pays  that  sum  to  his  intended  competitor. 
If,  in  the  present  case,  the  defendant  could  afford  to  pay  to  the 
plaintiffs  one  thousand  dollars,  it  is  conclusive  evidence  that 
they  required  of  the  public  that  sum  more  than  the  service  they 
were  to  perform  was  justly  worth.    The  evidence  produced  on 
the  trial  of  this  cause,  and  detailed  in  the  state  of  the  case  be- 
fore us,  fully  proves  the  truth  of  these  remarks,  the  importance 
of  the  competition,  and  the  effects  of  it  upon  the  interest  of  the 
public  service.     After  the  defendants  had  induced  the  plaintiffs 
to  abandon  their  intention  of  making  proposals,  and  had  ex- 
hibited their  offer,  they  discovered,  very  unexpectedly,  another 
competitor,  and  that  nuother  proposal  was  made,  which  they 
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had  not  anticipated  nor  eilenced.  They  immediately  lowered 
their  proposal  oue  thousand  five  hundred  dollars,  and  this,  too, 
to  prevail  against  persons  who  were  not,  like  the  plaintiffs, 
**  well  provided  with  horses,  stages,  sulkies  and  drivers,"  and 
who  had  not,  like  them,  been  accustomed  to  caiTy  the  mail  on  the 
roate  in  question,  and  whose  ability  and  experience  the  post- 
master-general might  therefore  justly  hold  in  high  estimation. 
The  circumstances  disclosed  on  the  trial,  then,  most  manifestly 
support  the  conclusion  naturally  drawn  from  the  agreement  itself; 
that  iu  object  and  effect  it  was  inconsistent  with  the  policy  of 
the  act  of  congress,  and  tended,  to  say  the  best,  to  defraud  the 
United  States. 

The  principles  of  law,  which  compel  a  court  to  refuse  to  en- 
force a  promise  founded  on  such  consideration,  are  very  clear, 
▼eiy  salutary,  and  perfectly  well  established.  In  Jones  v.  Ran^ 
doll,  Cowp.  89,  Lord  Mansfield,  and  the  court  of  king's  bench, 
held  that ''  many  contracts  which  are  not  against  morality,  are 
still  Toid  as  being  against  the  maxims  of  sound  policy."  In 
Blackford  v.  Freslon,  8  T.  R.  95,  Lawrence,  J  ,  said:  **  A  plaint- 
iff can  not  recover  in  a  court  of  justice,  whose  cause  of  action 
arises  out  of  a  contract  made  between  him  and  the  defendant  in 
fraud,  or  to  the  prejudice  of  third  persons."  And  on  that 
ground,  as  well  as  because  it  was  contrary  to  the  principles  of 
public  policy  to  allow  of  such  contracts  as  that  before  the  court, 
he  held  that  the  plaintiff  could  not  maintain  his  action.  In 
MUchell  V.  Smith,  1  Binney,  120  [2  Am.  Dec.  417J,  the  supreme 
court  of  Pennsylvania  held  that  contracts  to  violate  the  rules  of 
decency  or  morality,  or  oppose  principles  of  sound  policy  of 
the  country,  are  illegal  and  void.  In  Sterling  y.  Sinnickson,  2 
South.  756,  Chief  Justice  Kirkpatrick  said:  *'  If  the  considera- 
tion be  against  the  public  policy,  it  is  insufficient  to  support  the 
contract;"  and  Justice  Bossell  said:  "It  is  a  general  principle 
that  all  obligations  for  any  matter,  operating  against  the  pub- 
he  policy  and  interests  of  the  nation,  are  void."  In  3  Hal- 
stead,  54,  a  note  made  by  a  candidate  for  the  office  of  sheriff, 
\n  consideration  of  a  promise  to  give  him  the  interest  of  the 
payee  at  the  election,  was  held  illegal  and  irrecoverable.  In 
Parsons  v.  Thompson,  6  Hen.  Bl.  322,*  the  plaintiff  had  long 
been  master-joiner  of  the  dock  yard,  at  Chatham,  and  was  en- 
titled to  be  superannuated  and  to  retire  on  a  pension;  the  de- 
fendant, wishing  the  office,  promised,  if  he  would  retire,  in  case 
he  should  obtain  the  office,  as  he  afterwards  did,  to  allow  a  cer- 
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tuin  ix)rtion  of  the  proceeds,  to  recover  which  the  action  waa 
brought.  The  court  had  held  that  the  agreemeDt,  made  with- 
out the  knowledge  or  sanction  of  the  admiralty,  who  held  the 
power  of  appointment,  had  no  sufficient  consideration  to  main- 
tain au  action.  In  Hannay  v.  Eve^  3  Cranch.  247,  the  supreme 
court  of  the  XToited  States  held,  that  an  sigreement  made  be- 
tween foreign  mariners  to  save  a  ship  and  cargo,  under  the  sem- 
blance of  a  condemnation  in  the  admiralty  court  here,  was  not 
an  immoral  act,  but  a  stratagem  authorized  by  the  laws  of  war; 
yet,  as  it  was  a  fraud  on  a  resolution  of  congress,  that  is  to  say, 
a  contrivance  to  evade  the  resolution,  the  courts  of  the  United 
States  could  furnish  no  aid  in  giving  efficacy  to  it. 

In  Jones  v.  Ccufwell,  3  Johns.  Cas.  29  [2  Am.  Deo.  134],  in 
consideration  of  the  forbearance  or  omission  to  bid  at  a  sheriff's 
sale  of  real  estate,  a  promissory  note  on  which  this  action  was 
brought,  was  given  by  the  defendant,  who  became  a  purchaser. 
The  consideration  was  held  to  be  illegal,  and  the  note  irrecov- 
erable. Justice  BadclifT  said:  ''It  was  a  consideration  which 
ought  not  to  be  sanctioned  in  a  court  of  justice.  The  law  has 
regulated  sales  on  execution  with  a  jealous  care,  and  enjoined 
such  proceedings  as  are  likely  to  promote  a  fair  competition.  A 
combination  to  prevent  such  competition  is  contrazy  to  morality 
and  sound  policy."  Justice  Kent  said:  "  It  was  a  considera- 
tion against  public  policy,  which  encourages  bidding  at  sales 
on  execution.  I  think  the  consideration  must  be  adjudged  void 
as  against  public  policy,  and  the  interests  of  the  original  debtor 
whose  property  was  liable  to  be  sacrificed  by  such  combina- 
tions." In  Doolin  v.  Ward,  6  Johns.  194,  certain  articles  were 
to  be  sold  by  auction  at  the  navy  yard,  at  Brooklyn,  and  the 
parties  being  desirous  to  purchase,  agreed  that  the  plaintiff 
should  not  bid  against  the  defendant,  who  should  purchase  the 
articles  and  afterwards  divide  equally,  it  was  held  that  the  con- 
tract was  without  consideration,  and  void,  and  against  pubUo 
policy.  In  Wilbur  v.  How,  8  Johns.  444,  a  contract  or  job  for 
making  a  road  being  set  up  at  auction,  the  parties  agreed  that 
if  either  bid  it  off,  it  should  be  divided  between  them.  One 
bid  it  off,  and  refused  to  give  the  other  a  share.  The  court 
held  that  the  contract  was  a  nudum  paciam,  and  a  fraud  on  the 
vendor.  In  Thompson  v.  Davies,  13  Johns.  112,  the  court  de- 
cided that  an  agreement  which  tended  to  prevent  competition 
at  a  sale  under  execution,  was  contrary  to  public  policy,  and 
void.  Spencer,  J.,  in  delivering  the  opinion  of  the  court,  said: 
''  It  has  been  urged  that  the  plaintiff  was  not  bound  to  bid  on 
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the  second  execution,  and  was,  therefore,  at  liberty  to  enter 
into  this  agreement.  That  is  not  the  test  of.  the  principle.  In 
none  of  the  cases  cited  was  the  party  bound  to  bid,  but  being 
at  liberty  to  bid,  he  suffered  hunself  to  be  bought  off  in  a  way 
which  might  prevent  a  fair  competition.  The  abstaining  from 
bidding  upon  consent,  and  by  agreement,  under  the  promise  of 
a  benefit  for  thus  abstaining,  is  the  very  evil  the  law  intends  to 
repress.  A  public  auction  is  open  to  every  one,  but  there  must 
be  no  combination  among  persons  competent  to  bid,  silencing 
such  bidders,  for  the  tendency  to  sacrifice  the  debtor's  property 
is  inevitable." 

It  was  insisted  by  the  plaintiff's  counsel  on  the  argument 
that  some  of  these  cases  have  no  application  here,  because  the 
proceeding  on  the  part  of  the  postmaster-general  is  not  an 
auction.  It  is  of  very  little  importance  by  what  name  it  is  most 
aptly  to  be  designated,  if  the  principles  illustrated  by  these 
cases  may  be  justly  brought  to  bear  upon  it.  Yet,  is  there  any 
radical  difference  ?  Is  a  proposal  in  writing  less  a  bid  than  a  ver- 
bal offer?  Is  the  Dutch  mode  of  sale  not  an  auction,  because 
the  biddings  are  downward?  Does  it  lose  the  name  of  auction 
when  it  happens  that  no  more  than  one  bid  has  been  made  by 
any  one  bidder  when  the  article  is  struck  off?  May  not  a  sheriff 
or  executor,  like  the  postmaster-general,  if  no  just  and  com- 
petent offer  be  made,  decline,  by  striking  off  the  property,  to 
accept  either,  and  adjourn  the  sale  to  a  more  favorable  season, 
and  for  new  and  better  offers  ?  Is  not  the  competition  equally 
desirable  in  the  one  as  in  the  other  case  ?  Is  not  the  combina- 
tion which  may  silence  a  bidder  alike  prejudicial?  If  a  party  be 
bought  off,  does  it  not  in  both  cases  prevent  a  fair  competition  ? 
Is  not  the  abstaining  from  bidding  under  the  promise  of  a 
benefit  as  much  in  the  one  as  in  the  other  case  an  evil  which 
the  law  does  and  ought  to  repress  ?  It  may  not  be  unworthy 
of  notice,  though  it  may  not  deserve  to  aid  the  argument,  that 
the  postmaster-general  in  his  advertisements,  one  of  which  I 
have  recently  seen,  speaks  of  the  persons  offering  proposals  as 
bidders. 

It  was  farther  insisted  that  the  object  of  the  section  of  the 
act  of  congress  was  simply  to  point  out  the  mode  whereby  pub- 
licity should  be  given,  and  a  competition  be  brought  about,  and 
nothing  more.  But  it  is  clear  that  this  view  of  the  matter  falls 
below  the  wisdom  of  the  act.  Why  induce  a  competition  unless 
to  subserve  some  valuable  purpose  ?  And  can  it  be  possible 
that  this  purpose  shall  be  defeated  with  impunity  ?    Can  it  be 
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possible  that  even  the  courts  of  the  XJnited  States  are  oblig'ed 
to  give  their  aid,  and  yield  their  power  to  enforce  a  contract 
avowedly  designed  to  counteract  this  purpose,  and  to  deprive 
the  government  of  the  most  valuable  benefits  this  competition 
was  designed  to  attain? 

The  cases  cited  and  relied  on  by  the  counsel  of  the  plaintiffs 
do  not,  in  the  slightest  measure,  conflict  with  those  which  X 
have  referred  to,  nor  establish  any  principle  which  can  support 
the  contract  made  between  these  parties.     In  Huiion  v.  Lewis, 
5  T.  B.  C39,  the  plaintiff,  the  master  of  an  academy,  agreed  to 
relinquish  his  situation  in  favor  of  the  defendant,  to  grant  him 
a  lease  of  the  house,  and  to  assign  him  part  of  the  household 
furnitiire  and  fixtures  at  a  valuation,  in  consideration  of  which 
the  defendant  agreed  to  pay  the  plaintiff  an  annuity.     This  an- 
nuity was  sustained.    But  the  public  was  not  injured  by  the 
change  of  schoolmasters,  unless,  indeed,  the  one  was  preferable 
to  the  other,  which  the  case  does  not  evince  or  assert.     The 
case  of  Davis  v.  Mason,  5  T.  B.  48,^  shows  that  a  bond  restrain- 
iug  a  person  from  exercising  a  trade  or  profession  in  a  particu- 
lar place,  may,  on  proper  consideration,  be  valid,  while  an  ob- 
ligation not  to  exercise  it  at  any  time  or  place  would  be  illegal. 
Now,  the  ground  on  which  this  decision  rests  is  that  such  an 
agreement  is  not  in  its  tendency  injurious  to  the  public.     It  is 
of  little  importance  that  the  tradesman  is  excluded  from  one 
spot  while  every  other  place  is  open  to  him.     This  position  is 
expressly  assumed  by  the  supreme  court  of  Massachusetts,  in 
another  of  the  cases  cited  for  the  plaintiff:   Fierce  v.  Fuller,  8 
Mass.  223  [5  Am.  Dec.  102].     The  defendant,  who  had  been 
running  a  stage  from  Boston  to  Providence,  entered  into  an 
obligation  not  to  run  there  in  opposition  to  the  stage  the  plaint- 
iff had,  or  contemplated  to  set  up.    The  court  held  the  agree- 
ment valid.    They  said:  ''Bonds  to  restrain  trade  in  general 
are  unquestionably  bad,  as  tending  to  create  a  monopoly  in- 
jurious to  the  public.     But  bonds  to  restrain  trade  in  a  par- 
ticular place  may  be  good  if  executed  for  a  sufficient  and  rea- 
sonable consideration.     The  public  appear  to  have  no  interest 
in  this  question.     If  the  plaiutiff  did  not  run  his  stage,  the  de- 
fendant might  run  a  stage,  for  it  could  not  be  in  opposition  to 
the  plaintiff's  stage,  and  it  is  indifferent  to  the  public  which  of 
these  run  a  stage." 

So  in  the  case  of  Perkins  v.  Lyman,  9  Mass.  522,  where  the 
agreemeut  that  the  defendant  would  not  be  interested  in  any 
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▼oyage  to  tlie  hortb-west  coast  of  America  for  seven  years  was 
held  good.  The  court  said,  the  principle  relied  on  to  show  the 
invalidity  of  the  agreement,  as  against  the  policy  of  the  law  be- 
ing in  restraint  of  trade,  did  not  apply.  This  is  a  trade  but 
lately  discovered,  and  can  be  beneficial  to  but  a  small  number 
of  adventurers.  One  adventurer  may  engage  to  retire  from  it 
for  a  valuable  consideration.  Instead  of  an  injury  to  the  pub- 
lic, the  community  may  receive  a  benefit  from  such  a  procedure, 
as  it  will  go  to  prevent  the  trade  from  being  overdone,  and  so 
becoming  profitable  to  none.  The  case  of  Parker  v.  Brown, 
Cro.  Jac.  612,  seemed  to  be  mainly  relied  on  by  the  plaintiff's 
counsel.  The  parties  being  both  applicants  to  the  sheriff  of 
Middlesex  for  the  office  of  under-sheriff,  the  defendant,  in  con- 
sideration that  the  plaintiff  would  desist,  promised,  if  he  ob- 
tained the  office,  to  pay  him  a  sum  of  money.  The  court  held 
the  consideration  to  be  lawful,  and  the  promise  valid.  Whether 
such  a  consideration  would  at  the  present  day  be  deemed  suf- 
ficient and  legal  might  perhaps  admit  of  question.  But  taking 
the  case  to  be  correctly  decided,  there  is  nothing  in  it  which 
bears  analogy  to  the  matter  now  in  discussion.  Neither  the 
sheriff  nor  the  public  were  or  could  be  prejudiced  by  the  with- 
drawal of  one  of  the  applicants.  No  competition  was  to  be 
fostered.  Public  policy  did  not  require  the  anxious  rivaliy  of 
candidates  perhaps;  indeed,  was  best  promoted  by  leaving  the 
sheriff  to  unbiased  and  unsolicited  selection.  There  was  no 
interest  either  public  or  private  which  could  suffer  from  the 
absence  of  competition. 

It  was  farther  said,  that  the  policy  to  defeat  which  is  forbid- 
den must  be  general  in  its  nature;  as  a  contract  to  trade  no- 
where, or  not  to  marry  at  all,  is  bad,  while  a  contract  not  to 
trade  in  a  particular  place,  or  not  to  marry  a  particular  person, 
will  be  sustained.  But  most  of  the  cases  referred  to  furnish  an 
answer  to  this  argument.  While  they  show  that  some  specified 
cases  are  not  against  public  policy,  and,  therefore,  are  not  ille- 
gal, they  prove  that  a  contract  which  does  contravene  it  will 
not  be  enforced.  These  cases,  therefore,  directly  apply  to  the 
contract  before  us,  if  it  has  been  made  to  appear  that  it  is 
against  public  policy;  otherwise,  it  is  admitted,  they  do  not  ap- 
ply. The  real  question  is  not  whether  the  contract  be  general 
or  special,  but  whether  its  object  is  reproachable.  The  agree- 
ments respecting  actions  which  have  been  condemned  were  not 
to  abstain  from  bidding  at  all  auctions,  but  in  a  specific  in- 
stance.    Moreover,  a  contract  whose  tendency  is  directly  to 
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prejudice  a  third  person,  whether'  general  or  particular ,  can 
meet  with  no  countenance. 

The  plaintiffs'  counsel  further  contends  that  the  arrangement 
made  between  these  parties  can  not  be  wrong,  because    they 
might  have  united,  made  joint  proposals,  and  thereby  avoided 
collision  as  the  defendants  had  done,  and  had  become  joint 
contractors.     But  the  cases  are  widely  different.     The  union  of 
persons  openly  making  a  joint  proposal  is  fairly  communicated 
and  avowed  to  the  postmaster-general.       Such  a  union  may 
serve  to  insure  a  faithful,  regular,  and  able  transportation  of 
the  mail.     The  postmaster-general  holds  the  responsibility  of 
all  who  are  to  derive  emolument.    No  one  reaps  the  reiyvard 
without  sharing  the  risk.     A  joint  offer  openly  made  enables 
him  to  decline  it  if.  thereby  the  public  interests  may  be  best 
promoted.     He  may  improve  its  advantages,  and  guard  against 
its  inconveniences. 

I  am  of  opinion  the  consideration  of  the  promise  made  by  the 
defendants  was  unlawful;  the  plaintiffs  are  not  entitled  to  re- 
cover; and  the  verdict  ought  to  be  set  aside,  and  without  the 
payment  of  costs. 

FoBD,  J.  In  pursuance  of  an  advertisement  of  the  post- 
master-general of  the  United  States,  that  he  would  receive  pro- 
posals for  a  contract  to  carry  the  mail  between  Philadelphia^ 
and  New  Tork,  these  parties  both  repaired  to  Washington, 
where  the  defendants,  finding  no  rival  applicants  in  attendance 
but  the  plaintiffs,  came  to  a  private  agreement  to  pay  them  a 
thousand  dollars  if  they  would  not  themselves  propose  to  cany 
the  mail,  nor  procure  others  to  do  so,  on  any  part  of  that  route, 
for  the  next  ensuing  contract;  it  was  for  non-payment  of  the 
money  so  promised  that  the  plaintiffs  brought  the  present  ac- 
tion. The  jury  found  a  verdict  for  the  plaintiffs,  but  it  was  un- 
derstood to  be  subject  to  the  opinion  of  the  court  at  bar  on 
several  points  that  were  offered  for  a  nonsuit  at  the  trial  of  the 
cause.  Accordingly  the  defendants  moved  for  a  new  trial  upon 
those  groundH,  and  upon  an  allegation  that  the  verdict  is  con- 
trary to  and  against  the  weight  of  evidence. 

The  first  ground  for  a  nonsuit  was  one  that  grew  out  of  an 
objection  to  the  declaration,  for  stating  the  consideration  of  the 
promise  differently  from  the  statement  of  it  in  the  article  of 
agreement.  The  article,  after  stating  the  foregoing  promise, 
contained  a  further  agreement  that  the  defendants  should  take 
of  William  Gulick,  one  of  the  plaintiffs,  two  mail-coach  tetima 
and  his  pfoportioi^  of  the  mail-coaches,  then  running  on  the 
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line,  at  an  appraisement  to  be  made  by  three  men,  to  be  mutu- 
ally agreed  on  between  the  parties;  the  taking  of  which  teams 
and  coaches  was  argued  by  the  defendants  to  be  a  part  of  the 
consideration  on  which  they  agreed  to  pay  the  thousand  dol* 
lars,  and  yet  no  mention  of  those  teams  and  coaches  is  stated 
in  the  agreement  as  set  out  in  the  declaration.  I  think,  how- 
ever, that  the  objection  is  founded  on  an  erroneous  conception 
of  the  agreement.  In  consideration  that  the  plaintiffs  would 
not  propose  for  the  carriage  of  the  mail,  the  defendants  took 
upon  themselves  two  things:  to  pay  the  plaintiffs  a  thousand 
dollars,  and  to  take  of  one  of  the  plaintiffs  his  teams  and 
coaches  at  a  Taluation.  The  whole  consideration  was  that  the 
plaintiffs  should  not  propose,  and  this  is  set  out  in  the  declara- 
tion; but  it  was  not  necessary  to  set  out  more  promises  than 
those  for  the  breach  of  which  the  plaintiffs  demanded  recom« 
pense;  as  where,  for  a  certain  consideration,  the  declaration 
laid  the  promises  to  hare  been  that  the  defendant  would  deliver 
him  a  horse  worth  eighty  pounds,  which  should  be  a  young 
horse;  and  the  agreement  produced  was  that  he  should  be  a 
horse  worth  eighty  pounds,  and  a  young  horse,  and  be  war- 
xuited  to  be  sound,  and  never  to  have  been  in  harness,  yet  the 
declaration  was  holden  to  be  good:  1  Chit.  299;  Miles  t.  SheW' 
ard,  8  East,  7. 

The  second  ground  alleged  is  that  this  contract  was  contrary 
to  public  policy,  contrary  to  the  provisions  of  the  act  of  con- 
gress, and  therefore  a  nudum  pactum  that  would  not  support  an 
tuition.  It  can  not  be  doubted  that  the  contract  was  nudum 
padum,  if  the  consideration  was  illegal  and  against  public  policy, 
for  an  illegal  consideration  is  as  none.  Was  it,  then,  ille- 
gal as  being  against  public  policy?  It  is  certain  that  the 
postmaster-general  is  not  allowed  to  contract  for  the  carriage 
of  the  mail  in  a  private  way;  the  act  of  congress  makes  it  Lis 
duty  to  offer  the  contract  to  public  competition,  by  advertising 
for  sealed  proposals,  the  reasons  for  which  requirement,  though 
i^ot  stated  in  the  act,  are  exceedingly  obvious.  It  tends  to  de- 
fitoy  favoritism  in  the  bestowal  of  these  great  money  contracts, 
hy  obliging  the  ofScer  to  accept  the  lowest  proposals,  or  to 
stand  responsible,  upon  the  most  weighty  reasons,  to  the  gov- 
ernment and  the  public  for  rejecting  them ;  it  affords  an  equal 
opportunity  to  every  citizen  who  thinks  he  can  transport  the 
lA&il  on  terms  beneficial  to  the  public,  to  offer  his  services;  it  is 
the  best  source  of  information  for  the  ofScer,  and  enables  him 
to  procure  the  services  at  the  lowest  expense  of  public  money. 
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A  law  thus  equal  towards  the  citizens^  forming  a  check  on 
favoritism  and  corruption  in  office,  and  tending  to  economy  i^ 
the  disbursements  of  a  great  department  in  the  government,  was 
worthy  of  the  wisdom  of  congress,  and  a  court  of  law  can  coun- 
tenauce  no  contract  which  tends  to  circumvent  or  subvert  its 
policy.     It  did  seem  to  me,  on  first  thoughts,  without  time  for 
much  reflection  during  the  trial,  or  for  any  examination  of  books, 
that  a  restraint  on  the  freedom  of  men  to  propose  or  not,  for  such 
a  contract,  w  as  inconsistent  with  the  freedom  of  the  citizen  who 
must  be  at  liberty  to  do  therein  as  he  pleases.     On  further  con- 
sideration, I  am  still  in  favor  of  that  freedom;  the  great  objec- 
tion to  the  contract  is,  that  it  would  restrain  the  plaintiffs  from 
doing  as  they  might  wish,  and  forcing  them  not  to  propose, 
while  eveiybody  else  was  free  to  do  so.     The  contract  imposes 
on  them  a  restraint  from  which  nothing  can  set  them  free,  if  it 
be  not  a  legal  nullity.     The  act  of  congress  is  built  on  the 
freedom  of  men  to  propose  or  not,  and  a  contract  in  direct 
restraint  of  that  freedom  necessarily  counteracts  the  policy. 
We  find  that  the  plaintiffs   went  to  Washington  intending 
to  propose  for  the  carriage  of  the  mail  on  this  route,  and 
would  have  done   so   agreeably  to  the  policy  of  the  act  if 
this  contract  had  not  interfered  with  that  policy.     And  I  am 
prepared  to  think  that  it  went  to  the  utmost  extent  in  counter- 
acting the  policy  of  the  act  and  the  interest  of  the  department. 
If  there  had  been  twenty  applications  for  this  contract,  a 
combination  between  two,  binding  only  one  of  them  not  to  pro- 
pose, would  have  left  nineteen  in  the  field  for  competition; 
whereas  here  were  only  two  applicants,  and  this  restraint  on 
one  of  them  destroyed  the  whole  of  that  competition  which  it 
was  the  policy  of  the  law  to  excite  and  encourage.     If  the 
secret  had  been  kept  a  few  hours  longer,  the  defendants  would 
have  obtained  an  entire  monopoly,  and  the  department  would 
have  paid  one  thousand  five  hundred  dollars  more  than  the 
service  was  worth,  one  thousand  of  which  would  have  been 
sunk  in  this  illegal  contract.     A  clearer  case  of  the  repugnance 
of  a  contract  to  public  policy  can  hardly  be  imagined,  vhen  it 
undergoes  a  deliberate  examination.     Now,  it  is  an  immutable 
principle  that  a  contract  contrary  to  public  policy  is  void: 
Corny,  on  Contr.  26.     Thus  if  a  statute  prohibit  the  smuggling 
of  goods,  and  a  contract  be  made  between  two  persons  for  car- 
rying it  on,  one  of  whom  afterwards  refuses,  or  goes  on  and 
takes  all  the  profits  to  himself,  he  may  keep  them  all,  for  the 
law  will  never  enforce  the  contract  against  him:   Comy.  on 
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Conir.  38.  So  if  two  or  more  persons  combine  not  to  bid 
against  each  other  at  an  auction,  it  is  a  contract  tending  in- 
juriously to  affect  the  value  of  sales  at  auction,  and  therefore  is 
Toid  as  against  public  policy.  Thus  in  the  case  of  Doolin  y. 
Ward,  6  Johns.  195,  the  parties  beiag  both  anxious  to  purchase 
certain  goods  at  auction,  agreed  not  to  bid  against  each  other, 
but  thaji  Doolin  should  bid  and  divide  the  profits  equally  with 
Ward;  he  bid  off  the  goods,  and  the  clear  profits  amounting  to 
one  hundred  and  eight  dollars.  Ward  sought  to  enforce  this 
contract  at  law,  but  the  court  refused  upon  the  ground  of  its 
tending  injuriously  to  affect  the  value  of  sales  at  auction,  and 
bemg  against  public  policy  it  was  a  void  contract.  The  case 
of  Wilbur  V.  How,  8  Johns.  444,  is  to  the  same  effect.  It  was 
argued  that  there  is  no  similarity  between  bidding  at  auction 
and  a  proposal  or  bidding  for  the  carriage  of  the  mail,  because 
the  postmaster-general  is  not  bound  to  give  the  contract  to  the 
lowest  proposal,  but  might  reject  them  altogether  if  he  deemed 
them  all  to  be  too  high.  It  is  still  an  auction,  with  limitations 
or  conditions,  which  are  neither  unlawful  nor  unusual  if  made 
poblic  before  the  sale;  thus  the  owner  of  goods  may  give  notice 
that  they  will  not  be  considered  as  set  up  under  a  certain  sum, 
or  he  may  reserve  a  right  of  bidding  once  on  them  himself:  1 
Corny,  on  Contr.  257;  BexweU  v.  Christie,  Cowp.  895.  These 
conditions  do  not  at  all  destroy  the  auction,  which  remains  a 
bidding  or  proposing  subject  to  these  conditions,  by  way  of 
competition,  as  much  as  if  the  modifications  did  not  exist.  It 
was  also  argued  from  a  case  in  Parker  v.  Brown,  Oro.  Jac.  612, 
that  as  withdrawing  from  competition  for  the  office  of  under- 
sheriff  was  holden  to  be  a  lawful  consideration  for  a  contract, 
so  withdrawing  from  competition  for  a  contract  to  carry  the 
mail  can  not  be  considered  as  unlawful;  whereas  it  is  the  policy 
of  the  law  to  encourage  competition  in  one  case,  while  it  is  in- 
different to  it  in  the  other.  It  is  no  fraud,  either  on  the  sheriff 
or  the  public,  to  restrain  a  person  from  being  an  applicant  for 
the  office  of  under-sheriff,  because  public  policy  is  not  inter- 
ested in  competition  in  that  case  as  it  is  in  this  and  in  sales  by 
auction.  For  these  reasons,  I  am  of  opinion  that  no  action  will 
lie  on  this  contract,  and  that  there  ought  to  have  been  a  non- 
suit. This  renders  it  unnecessary  to  inquire,  in  the  second 
place,  whether  the  plaintiffs  did  not,  by  the  nature  of  their 
measures  and  advice,  virtually  and  substantially  procure  other 
persons  to  propose  for  the  conveyance  of  the  mail  on  this  route, 
who  but  for  such  measures  and  advice  would  not  have  done  it. 
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Mj  impressions  from  the  evidence,  at  the  time  of  the  trial  and 
even  now,  would  lead  me  to  sabmit  this  point  again  to  the  con- 
sideration of  a  jury.     Let  there  be  a  new  trial. 

D&uus,  J.  The  consideration  of  the  contract  declared  on  in 
this  case  is  objected  to  as  insufficient  and  against  public  policy. 
And,  in  the  first  place,  I  am  strongly  inclined  to  consider  it  in- 
sufficient. The  postmaster-general,  agreeably  to  the- act  of 
congress,  had  advertised  for  offers  to  carry  the  United  States 
mail,  and  was  ready  to  accept  the  lowest  offers  made  by  a  cer- 
tain time.  The  parties  were  attending  at  Washington  with  the 
view  to  bid,  when  they  entered  into  this  contract,  the  consid- 
eratioQ  of  which  is,  that  the  plaintiffs  should  forbear  to  offer 
themselves,  or  procure  others  to  offer  to  the  postmaster-general 
to  carry  the  United  States  mail  on  the  route  between  New  York 
and  Philadelphia.  Now,  what  was  it  that  was  yielded  by  the 
plaintiff?  No  property  nor  services,  no  vested  interests  of  any 
kind.  A  right  of  bidding  to  be  sure;  but  had  that  right  any  in- 
herent value  ?  Nobody  can  say  that  it  had.  It  must  not  be  sup* 
posed  to  have  been  worth  one  thousand  dollars.  That  was  not 
agreed  to  be  given  for  the  right  of  bidding.  Had  that  been  exer- 
cised, it  is  probable  it  would  have  proved  to  be  worth  nothing. 
Had  both  these  parties  bid,  that  one  thousand  dollars,  and  prob- 
ably more,  would  have  remained,  not  with  the  plaintiffs,  but  in  the 
public  treasury.  Nothing  was  parted  with  but  a  bare  possibility  of 
making  a  speculation.  The  parties  found  themselves  so  circum- 
stanced, that  by  an  agreement  they  were  enabled  to  take  from 
the  pocket  of  a  third  party,  and  put  it  into  that  of  the  defend- 
ants, a  large  sum  of  money,  to  which  neither  of  them  had  pre- 
viously any  title.  It  can  not  be  well  said  that  the  plaintiffs 
were  prejudiced  by  losing  what  they  never  had;  and  although 
the  defendants  may  have  been  benefited,  yet  it  was  by  the 
property  or  services  of  the  plaintiffs.  This  case  differs  from 
those  in  4  East,  190,  5  T.  B.  118,  and  others  to  be  found  in 
the  books,  where  a  person  by  assiduity,  skill,  and  integrity  in 
the  exercise  of  a  trade  or  profession,  has  procured  a  valuable 
business,  and  which  he  may  reasonably  expect  to  retain  by  the 
same  means.  Here  is  a  power  of  acquiring  property  fairly  ob- 
tained, the  fruits  of  which  ripen  into  maturity  and  enjoyment 
in  the  ordinary  course  of  events,  to  relinquish  which  is  a  preju- 
dice to  the  party  abandoning,  and  an  almost  certain  benefit  to 
him  who  is  expected  to  succeed  to  the  business.  And  as  respects 
the  public,  they  may  possibly  be  injured  and  possibly  bene- 
fited. At  any  rate,  the  injury  to  the  public  is  too  trifling  and  too 
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UDcertain  to  require  any  interference  with  bargains  of  this  kind; 
and  there  being  a  positive  prejudice  to  one  party  and  benefit  to 
the  other,  the  consideration  is  considered  sufficient. 

But  whatever  I  might  conclude  as  to  the  sufficiency  of  thia 
consideration,  if  the  contract  were  entirely  harmless,  I  am  de- 
cidedly of  opinion  that  it  is  illegal,  being  contrary  to  public 
policy.  "  A  contract  to  do  that  which  is  injurious  to  the  com- 
munity is  void  by  the  common  law:"  2  Wilson,  350.  Now, 
this  contract  is  to  pay  the  sum  of  one  thousand  dollars  to  the 
plaintiffs  upon  condition  that  they  will  abstain  from  doing  an 
act  which  bhall  enable  the  defendants  to  make  that  sum,  or 
more,  out  of  the  community;  that  is,  to  prejudice  the  public  to 
that  amount,  or  more.  The  gain  to  the  defendants  by  this  con- 
tract, added  to  the  one  thousand  dollars,  is  the  precise  measure 
of  the  injury  to  the  public:  an  injury  directly  contemplated  by 
the  contract,  and  forming  the  consideration  for  it,  if  it  have  any. 
It  is  not  necessary  in  this  case  to  argue  that  danger  to  the  publio 
interests  is  to  be  apprehended  from  this  species  of  contract;  the 
contract  itself  contemplates  that  injury,  and  ascertains  the 
amount  when  it  fixes  the  value  of  the  contract;  or  rather,  it 
points  out  the  sum  below  which,  in  the  opinion  of  all  the  pari- 
ties, the  loss  to  the  public  can  not  fall. 

Xiet  the  rule  to  show  cause  be  made  absolute. 


That  a  CoNraAcr  FROHnsirsD  bt  Statute,  or  for  the  performance  of  any 
act  forbidden  by  law,  or  tending  to  defeat  the  general  purpose  of  any  statate, 
is  itself  void,  and  can  not  be  the  foondation  of  an  action  at  law,  is  well  sns'^ 
tained  by  the  authorities:  MUcIieU  v.  Smith,  2  Am.  Dec.  417;  Jones  v.  Ca«- 
%eell^  2  Id.  134;  Nichols  v.  Huggles,  3  Id.  262;  Teomans  v.  ChaUerUm,  6  Id. 
277;  Sddenbender  v.  Charles,  8  Id.  682,  and  the  note  thereto;  Wilson  v. 
Spencer,  10  Id.  491;  Hibemia  T.  Corp,  v.  Henderson,  11  Id.  683;  Cray  v. 
Roberts,  12  Id.  383,  and  note  thereto;  MorUm  v.  Fletcher,  12  Id.  366;  Milne 
T.  Davidson,  16  Id.  189.  The  same  rale  obtains  with  reference  to  contracts 
which,  whether  specially  forbidden  by  the  statute  or  not,  are  clearly  against 
public  policy:  Jones  v.  CasweU,  2  Am.  Dec.  134,  and  note;  Rogers  v.  Waller, 
9  Id.  758;  Suayze  v.  Htdl,  14  Id.  398;  Pingry  v.  Washburn,  15  Id.  676;  and 
in  some  instances,  with  reference  to  contracts  in  restraint  of  trade:  Pike  v. 
Thomas,  7  Am.  Dec.  741  and  note;  Pierce  v.  Fuller,  5  Id.  102. 

CoHiSACTS  RiOABDiKO  THX  LOCATION  OF  Defots.  —  Contracts  entered 
into  with  railroad  corporations  by  which  they  agree  not  to  construct  or  main- 
tain depots  in  certain  designated  localities,  or  to  maintain  depots  in  partic- 
ular places,  in  consideration  of  money  or  property  by  them  received,  have 
been  held  to  be  against  public  policy,  and  therefore  void  whenever  the  fulfill- 
ment of  the  contract  would  prevent  the  corporation  from  discharging  its  ob- 
ligations to  the  public:  10  Cent.  Law  Journal,  298,  referring  to  WUUamtfon 
V.  Chicago  ds  Rock  Island,  etc.,  R,  Co,,  decided  by  the  supreme  court  of  Iowa, 
March  18,  ]880;  St,  Joseph  ds  Denver  CUy  R,  R.  Co,  v.  Ryan,  11  Kans.  602| 
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15  Am.  Rep.  357;  Padjle  R.IL  Co.  v.  Seeley,  45  Ma  212;  Afank  r.  Fanlmg^ 
64  m.  414;  Botten  r.  WaUiitt,  GO  LL  138;  FalUr  t.  Danu^  18  Pick.  472; 
HoUiday  y.  PaUenon,  5  Or.  177;  JackaonvUU  Js  etc  B^  IL  C<k  t.  Maiken^ 
71  QL  592. 

An  Associatiok  Formed  to  Pubchasb  Lakd  at  the  public  sales  of  the 
United  States,  and  by  preventing  competition,  to  resell  them  at  a  profit,  is 
unlawful,  becanse  it  contravenes  public  policy.  A  bond  given  to  snch  aa 
association  for  lands  sold  by  it  was  held  to  be  void  by  the  supreme  court  of 
AUhamA^  in  CarringUm  v.  CcUler,  2  Stew.  175,  in  which  esse  very  lengthy 
and  exhaustive  opinions  were  delivered  by  the  judges. 
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[5  Halrbd,  163.1 

Jl  Verbal  Contession  of  Gctilt,  Induced  bt  a  Delusztk  Hope  of  Im« 
PUNTTT  from  punishment,  will  not  be  received  in  evidence. 

When  a  Confession  is  Obtained  by  Undue  Influence,  a  subsequent  ooii« 
f ession  made  by  the  same  person,  is  presumed  to  flow  from  the  like  influ- 
ence, and  will  not  be  admitted  in  evidence,  unless  this  presumption  is 
first  overcome  by  other  testimony. 

Subsequent  Confessions. — Although  an  original  confession  may  have  been 
obtained  by  improper  means,  subsequent  confessions  of  the  same  or  of 
like  facts  may  be  admitted,  if  the  court  believes,  from  the  length  of  time 
intervening,  from  proper  warning  of  the  consequences  of  confession,  or 
from  other  circumstances,  that  the  delusive  hopes  or  fears,  under  the  in- 
fluence of  which  the  original  was  obtained,  were  entirely  dispelled. 

The  Unoorbobobated  Confession  of  a  prisoner,  when  proved  by  legal  testi- 
mony, and  when  the  corpus  deUaU  is  otherwise  established,  is  sufficient 
to  warrant  his  conviction  of  the  ofiense  confessed,  though  the  punish- 
ment be  death. 

*'  CoKBOBOBATiNO  CiBCUMsrcAKCES,"  used  with  reference  to  a  confession,  are 
such  as  serve  to  strengthen  it,  and  to  impress  the  jury  with  the  belief  of 
its  truth. 

The  Confession  of  a  Bot,  twelve  years  and  five  months  of  age,  may  justify 
his  conviction  and  execution  for  the  crime  of  murder. 

This  case  was  tried  in  May,  1828,  at  the  Hunterdon  oyer 
and  terminer.  The  jury  rendered  a  verdict  by  which  the  de- 
fendant was  found  guilty  of  murder.  After  the  verdict  Mr. 
Scott,  on  behalf  of  the  prisoner,  moved  the  court  to  defer  judg- 
ment until  the  next  term  of  the  oyer  and  terminer,  in  order 
that  the  advisory  opinion  of  the  supreme  court,  upon  the  quea- 
tions  of  law,  discussed  and  determined  during  the  progress  of 
the  trial,  might  be  obtained.  The  motion  was  granted,  and  at 
the  September  term  the  case  was  argued  and  submitted  to  the 
supreme  court.  The  facts  material  to  the  decision  are  stated  in 
the  opinion  of  the  court. 
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Clark  and  Saxton^  for  the  prisoner. 

The  confession  made  hj  the  prisoner  is  inadmissible,  and  so 
is  the  written  examination.  The  confessions  made  in  jail,  five* 
months  after  the  commission  of  the  offense,  ought  also  to  be 
rejected,  because  it  must  be  presumed  that  thej  were  tainted 
with  the  same  inducements  which  operated  upon  the  mind  of 
the  prisoner  when  the  former  confession  was  made:  King  v. 
WhUe,  2  Stark.  Ev.  49;  Slate  v.  Aaron,  1  South.  240  [7  Am. 
Dec.  592].  The  confessions,  even  if  competent,  are  not  suf« 
ficient  to  convict  the  prisoner,  because  uncorroborated  by  cir« 
cnmstances:    State  v.  AaroUy  1  South.  240  [7  Am..  Dec.  592]. 

W.  Hals/ed,  for  the  state. 

The  fact  that  a  person  having  no  authority  holds  out  induce* 
ments  by  which  a  confession  is  obtained,  is  not  sufficient  to  ex- 
clude it  from  evidence:  Bex  v.  Gibbons,  1  Carr  &  Payne,  97; 
11  Eng.  C.  L.  Rep.  327;  Wei.  343;  Bex  v.  Tyler,  1  Carr  & 
Payne,  129;  Carr  Crim.  Law,  65;  Bex  v.  Bowe,  Bussel  &  By- 
land,  C.  C.  B.  153;  and  4  Dall.  Bep.  116;  Commonwealth  v. 
Dillon,  2  Stark  Ev.  50,  note  q.  The  confessions,  if  competent, 
were  sufficient  to  convict,  the  corpus  delicti  being  otherwise 
proved:  Wheling's  Case,  Leach  Ca.  311,  note,  2  Hawk.  595;  tit. 
Ev.  book  2,  c.  46,  sec.  37,  Carr  Crim.  Law,  64;  Buss.  &  By. 
C.  C.  B.  440;  Ph.  Ev.  80.  If  sufficient  to  convict  an  adult 
the  confessions  must  produce  a  like  result  in  the  case  of  this 
defendant:    1  South.  245-6. 

The  following  opinion  of  the  supreme  court,  drawn  up  by 
Chief  Justice  Ewing,  was  communicated  to  the  ensuing  court 
of  oyer  and  terminer,  in  October,  1828. 

By  Court,  Ewina,  C.  J.  The  prisoner,  James  Guild,  was,  at 
the  oyer  and  terminer  for  Hunterdon  county,  in  May  last,  found 
guilty  of  the  murder  of  Catharine  Beakes.  The  court,  at  the 
instance  of  his  counsel,  humanely  suspended  the  sentence  of 
the  law,  in  order  that  the  opinion  of  the  supreme  court  might 
be  obtained,  on  some  legal  points  which  arose  in  the  progress 
of  the  trial.  These  points  were  submitted  to  the  court  in  the 
term  of  September,  by  the  prisoner's  counsel,  with  distinguished 
ability,  and  with  the  most  laudable  zeal,  research,  and  industry; 
and  they  have  received  from  the  court  the  careful,  anxious,  and 
mature  examination  which  their  interest  and  importance,  the 
situation  of  the  prisoner,  and  the  due  administration  of  public 
justice  required. 
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The  first  question  to  be  considered  respects  the  admissi- 
bility of  certain  confessions  of  the  prisoner  which  were  received 
iu  evidence. 

The  deceased  came  to  her  death  in  the  afternoon  of  the 
twenty-fourth  day  of  September,  1827.  An  inquest  over  the 
body  was  held  by  the  coroner,  at  her  place  of  abode,  in  the 
evening"  of  that  day.  The  prisoner,  who  was  known  to  ha.Ye 
been  at  work  alone,  on  the  same  afternoon,  in  a  cornfield  on  the 
opposite  side  of  the  road,  was  brought  up  by  a  constable,  and, 
ou  being  twice  asked,  denied  that  he  knew  anything  of  the 
manner  of  her  death.  About  ten  o'clock  on  the  next  day  he 
made  a  verbal  confession,  that  he  had  killed  the  deceased,  to 
Charles  McCoy,  and  others,  and  shortly  after  a  similar  con- 
fession to  one  of  the  justices  of  the  peace  of  the  county,  by 
whom  it  was  reduced  into  the  form  of  a  written  examination. 
The  verbal  coufession  and  written  examination,  which  took 
place  within  a  short  period  of  each  other,  were  rejected  by  the 
court  when  offered  in  evidence,  because  induced,  as  the  court 
believed,  by  delusive  hopes  of  impunity  excited,  not  by  the  jus- 
tice, who  appears  to  have  acted  with  exemplary  circumspection 
in  the  discharge  of  his  duty,  and  without  even  a  knowledge  of 
the  promises  which  had  been  made,  but  by  other  persons  inno- 
cently misled  by  a  common,  and  perhaps  natural,  but  mis- 
taken zeal  to  discover  the  perpetrator  of  a  cruel  and  shocking 
outrage.  The  occasion  does  not  call  for  an  examination  at 
large  of  the  propriety  of  the  rejection  of  the  proposed  proof 
of  these  confessions.  It  is  enough  to  say  that  the  rule  of  law, 
by  which  the  court  was  governed,  was  sound,  and  there  appears 
to  have  been  enough  of  fact  established  to  warrant  the  court 
in  applying  the  rule  to  the  exclusion  of  the  evidence. 

Confessions  were  made  by  the  prisoner,  in  February  succeed- 
ing, nearly  hve  months  after  the  perpetration  of  the  offense. 
These  confessions  were  admitted  in  evidence.  The  counsel  of 
the  prisoner  insist  that  the  admission  was  illegal,  because  con- 
fessions of  a  like  nature  had  been  previously  made  under  the 
influence  of  hope;  and  because  these  confessions  per  se  and 
independent  of  the  others  were  themselves  made  under  the  same 
delusive  influence,  and  with  an  expectation  that  by  perseverance 
in  their  narration  he  should  escape  from  punishment,  and  also 
under  the  excitement  of  anger  from  reiterated  taunts  and  accusa- 
tions thrown  out  to  him  when  in  gaol. 

The  first  of  these  grounds,  the  counsel  of  the  prisoner  soupfht 
to  sustain  by  a  reference  to  the  recent  and  valuable  treatise  on 
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eTideDce,  by  Starkie^  who  says  in  part  4,  p.  49,  tit.  AdmissioDs: 
**  Where  a  confession  has  once  been  induced  by  such  means, 
(threats  or  promises),  all  subsequent  admissions  of  the  same,  or 
of  the  like  facts,  must  be  rejected,  for  they  may  have  resulted  from 
the  aam.e  influence.'*    In  examining  the  soundness  of  this  doc- 
trine, a  shade  of  doubt  is  at  once  thrown  oyer  it  by  the  fact  that 
no  such  rule  of  evidence  is  to  be  found  either  in  the  ancient  re- 
ports or  in  the  elder  writers.    Neither  Hale,  nor  Hawkins,  nor 
Gilbert,  nor  Foster,  nor  Bacon,  nor  Comyns,  state  any  such  rule. 
It  is  fir^t  laid  down,  so  far  as  my  research  extends,  by  East,  in 
the  second  volume  of  his  Pleas  of  the  Crown,  658.     He  cites  no 
case,  refers  to  no  authority,  but  says  it  is  the  common  practice 
to  reject  such  subsequent  confession.     Starkie  refers  only  to  a 
manuscript  case  of  Bex  v.  While,  in  Michaelmas  term,  1800;  but 
by  whom  decided,  or  in  what  court,  or  under  what  circum- 
stances, he  does  not  relate.     It  can  not  be  expected,  therefore, 
that  we  should  yield  an  implicit  deference  to  this  position  with- 
out an  examination  of  the  principles  on  which  it  rests;  and  such 
an  examination  will  show  it,  as  broadly  and  unqualifiedly  stated, 
to  be  unsound  and  unworthy  of  confidence.     The  reason  given 
for  the  rule  by  Starkie  is,  that  the  subsequent  admissions  may 
have  resulted  from  the  antecedent  influence.     But  in  all  sound 
logic  the  question  must  turn,  not  on  the  possibility,  but  the 
presence  of  influence;  not  whether  influence  once  existed,  but 
whether  it  continued  to  exert  its  force.     By  the  rule,  as  stated 
by  Starkie,  the  single  inquiry  would  be:  Has  a  previous  admis- 
sion been  made  under  improper  influence  ?    And  if  the  answer 
be  afiSrmative,  the  subsequent  confession  must  be  rejected,  how- 
ever thoroughly,  in  the  mean  time,  the  mind  of  the  accused  may 
be  freed  from  such  influence,  and  however  perfectly  truth  and 
freedom  of  volition  may  have  resumed  their  sway.     Surely  such 
a  rule  can  not  prevail  unless  it  be  shown  that  the  human  mind 
having  once  lapsed  into  falsehood,  must,  by  a  necessity  of  its 
nature,  persevere  without  motive  or  inducement.     For  if  it  be 
true,  and  the  assertion  will  receive  on  all  hands  a  prompt  and 
ready  assent,  that  a  man  having,  under  given  circumstances, 
made  either  a  false  or  a  true  statement,  may,  under  other  ciroum- 
Btances,  retract  his  allegations,  and  with  equal  assurance  assert 
the  converse  of  his  previous  declarations;  then  it  follows  that 
the  true  criterion  is  the  actual  state  of  mind  of  the  accused  at  the 
time  the  confessions  were  made,  and  the  true  question  for  solu- 
tion, whether,  at  that  time,  he  was  under  undue  influence  of 
iiope  or  fear.     It  is  readily  admitted  that  the  antecedent  hopes 
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or  fears,  or  other  sourceBof  iDflaence,  are  to  be  brought  into  ae- 
coant  and  weighed.  It  may  even  be  conceded  that  when  once  a 
confession  under  influence  is  obtained,  a  presumption  arises  that 
a  subsequent  confession  of  the  same  nature  flows  from  the  like 
influence,  and  that  such  presumption  should  iSe  overcome  bef ote 
the  confession  ought  to  be  given  in  evidence.  But  such  pre- 
sumption being  satisfactorily  repelled,  the  evidence  ought  to  be 
received.  The  rule  stated  by  Starkie,  as  it  goes  further,  is  erro- 
neous. It  makes  the  presumption  a  conclusive  and  impregnable 
bar,  and  if  understood  in  its  broad  terms,  excludes  the  proof, 
whatever  subsequent  circumstances  to  remove  the  influence  may 
have  intervened. 

From  a  careful  examination  of  principles,  then,  we  are  prepared 
to  yield  a  full  acquiescence  to  the  doctrine  laid  down  by  Justice 
Drake,  on  this  occasion,  in  his  charge  to  the  jury  in  these  words; 
''  Although  an  original  confession  may  have  been  obtained  by 
improper  means,  subsequent  confessions  of  the  same  or  of  like 
facts  may  be  admitted  if  the  court  believes  from  the  length  of 
time  intervening,  from  proper  warning  of  the  consequences  of 
confession,  or  from  other  circumstances,  that  the  delusive  hopes 
or  fears,  under  the  influence  of  which  the  original  confession  was 
obtained,  were  entirely  dispelled." 

The  rule  of  evidence  seems  to  have  been  thus  understood,  and 
has  certainly  been  so  practiced,  in  the  criminal  courts  of  this 
country.  In  Williams',  case,  1  City  Hall  Recorder,  149,  the 
mayor,  Radcliff,  of  New  York,  submitted  to  the  jury  to  decide 
whether  an  examination  in  writing,  taken  in  the  police  office, 
had  or  had  not  been  made  under  the  influence  of  the  threats 
which  had  preceded  and  induced  a  previous  confession  to  the 
prosecutor,  and  accordingly  either  to  receive  or  reject  a  written 
confession.  In  the  case  of  Bowerhan  and  others,  4  G.  H.  Rec. 
138,  the  mayor.  Golden,  said  to  the  jury:  ''It  appears  that  in 
the  first  instance,  an  oral  confession  was  made,  manifestly  under 
the  influence  of  a  promise  of  favor,  and  subsequently  an  exam- 
ination was  taken  in  the  police  office  in  the  usual  man  ner. "  Here 
no  threats  or  promises  were  made,  nor  does  it  necessarily  follow 
that  because  the  oral  confession  was  made  under  the  influence 
of  promises,  that  the  written  examination  stands  in  the  same  sit- 
uation, but  it  will  be  for  the  jury  to  determine,  from  all  the 
facts,  whether  the  promises  previously  made  continued  their  in* 
fluence  on  the  prisoner's  mind  at  the  time  of  the  written  exam- 
ination; for,  if  so,  then  it  is  to  be  entirely  rejected.  The  de- 
fendant, who  had  made  the  confession,  with  some  of  the  others 
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was  found  gailty.  In  the  case  of  WUs  and  oOiers,  5  0.  H.  Bee. 
178,  the  mayor.  Golden,  charged  the  jury  in  a  similar  manner. 
In  MiUegan  and  Weiehman*8  case,  6  C.  H.  78,  Mr.  Recorder  Biker, 
OQ  an  objection  to  evidence,  recognized  the  same  principle. 

The  true  rule  of  evidence  being  thus  shown,  we  proceed  to 
the  second  ground  of  objection  raised  by  the  prisoner's  counsel, 
and  inquire  whether  the  court  had  reason  to  believe  that  the 
delusive  hopes  under  which  the  original  confession  may  have 
been  obtained  were  entirely  dispelled?  Whether,  when  the 
confessions,  given  in  evidence,  were  made,  the  mind  of  the 
prisoner  was  laboring  under  or  was  freed  from  undue  influence? 
These  questions  present  pure  inquiries  of  fact.  What,  in  point 
of  fact,  was  the  actual  state  of  mind  of  the  prisoner  ?  We  have 
Been  that  the  court  of  oyer  and  terminer  acted  under  a  correct 
view  of  the  law,  that  they  prosecuted  their  search  into  the  facts 
on  sound  legal  principles,  and  that  they  compared  the  facts  be- 
fore them  with  a  correct  legal  standard.  Now,  the  duty  of  this 
court  when  a  reference,  like  the  present,  is  made  to  us  by  that 
tribunal,  is  chiefly  to  examine  and  revise  matters  of  law.  So, 
in  England,  when  the  advice  of  the  twelve  judges  is  required. 
We  can  not  review  a  question  of  fact  with  those  advantages  pos- 
sessed by  the  court,  before  whom  the  witnesses  have  appeared. 
To  pass  in  judgment  on  the  conclusions  of  that  court,  we  ought 
to  stand,  if  not  on  superior,  at  least  on  equal  ground.  Such  a 
point  of  view  may  be  obtained  in  the  examination  of  legal  prin- 
ciples; but  it  is  rarely  accessible  in  the  search  of  facts.  Hence, 
on  this  occasion,  we  might,  after  an  investigation  of  the  legal 
doctrines,  desist^  on  this  head,  from  further  inquiry.  But  after 
expressing,  as  we  are  bound  to  do,  a  just  deference  for  the  de- 
termination of  the  court,  we  shall  proceed  to  examine  it  under 
such  lights  as  the  report  of  the  case  afibrds  us. 

A  period  of  between  four  and  five  months  elapsed  between 
the  first  confession  and  those  which  were  afterwards  made  by 
the  prisoner  and  received  in  evidence  against  him.  In  point  of 
time,  then,  the  court  may  well  have  supposed  there  was  sufficient 
room  for  the  first  impressions  to  have  subsided,  and  for  the 
gleams  of  hope  by  which,  at  the  outset,  he  may  have  been 
cheered,  to  have  been  dispelled.  Soon  after  the  prisoner  was 
brought  to  gaol,  John  Thompson,  Esq.,  one  of  the  magistracy 
of  the  county,  had  an  interview  with  him,  and  told  him  he  must 
abide  the  consequences  of  the  act  which  he  had  confessed,  and 
that  he  could  not  hope  to  escape.  It  is  very  probable  the 
prisoner  was  not  aware  that  he  who  thus  addressed  him  was  a 
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justice  of  the  peace,  yet  be  could  not  fail  to  observe  his  age,  and 
Lis  grave  and  venerable  appearance  so  likely  to  excite  attention 
to  his  remarks.  On  Saturday  morning  succeeding  the  arraign- 
ment of  the  prisoner,  he  was  visited  by  Daniel  Cook,  Esq.  With 
his  person  and  official  character,  he  was  doubtless  acquainted, 
for  ho  was  th^  same  person  before  whom  the  examination  in 
writing  of  the  prisoner  had  been  taken.  He  told  the  prisoner 
that  he  must  expect  death,  and  prepare  to  meet  it,  and  he  men- 
tions a  striking  fact  serving  to  show  the  effect  produced  by  the 
admonition.  His  countenance  changed.  His  mind  received 
and  was  touched  by  the  awful  warning  of  anticipated  suffering. 
The  delusion  of  hope  was  at  the  least  shaken.  By  Charles  Bon- 
nel,  Esq.,  another  magistrate,  who  sometimes  saw  him  in  gaol,  he 
was  cautioned  against  making  acknowledgments  to  the  boys  as 
he  was  accustomed.  If,  upon  his  arrest,  any  delusive  hopes  in- 
duced his  confession,  the  disappointment  which  so  soon  suc- 
ceeded would  very  naturally  have  removed  them.  Instead  of 
being  better  off*,  he  saw  his  condition  become  worse.  Instead 
of  being  clear,  he  was  placed  in  gaol,  he  was  indicted,  publicly 
arraigned,  and  assured  by  a  respectable  magistrate  that  punish- 
ment would  certainly  overtake  him.  Such  a  failure  of  ill -raised 
expectations  would  be  apt  to  produce  a  revulsion  of  feeling. 
Confession  had  done  him  no  service,  had  produced  no  alteration 
of  his  suffermgs;  had  obscured  instead  of  brightened  his  pros- 
pects of  escape  and  impunity.  What  motive  then  to  persevere 
in  the  avowal  of  his  guilt?  Such  avowal  had  availed  him  noth- 
ing, and  what  hope  then  could  have  remained  that  any  further 
confessions  would  be  more  beneficial?  Instead  of  realizing  the 
anticipation  of  safety,  he  found  these  confessions  had  brought 
him  positive  assurances  of  a  melancholy  doom.  When,  then,  he 
persevered  in  making  these  confessions,  it  is  a  most  reasonable 
inference,  that  he  was  actuated  by  some  other  motive  than  the 
undue  influence  of  previously-conceived  hopes  of  impunity.  Hin 
counsel  said,  on  the  argument  before  us,  that  having  once  made 
the  confession,  it  was  natural  for  him  to  persevere  in  the  same 
tale.  Such  may  be  the  result,  if  the  confession  were  true.  Bat 
a  steady  adherence  to  falsehood,  which  he  saw  produced  him  no 
benefit,  and  was  assured  would  consign  him  to  death,  can  not» 
it  is  believed,  be  reconciled  with  any  ordinary  principles  of  hu- 
man conduct. 

The  counsel  of  the  prisoner  further  insisted,  that  the  taunts 
and  reproaches  to  which  he  was  repeatedly  exposed  from  idle 
boys,  who  came  to  the  door  or  passed  by  the  window  of  his  gaol. 
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tended  to  keep  up  in  his  mind  an  excitement  unfayorable  to  the 
return  of  cool  reflection.  But  the  remarks  made  bj  him  in  any 
such  moments  of  irritation,  were  not  the  confessions  which  were 
proposed  as  evidence  on  the  part  of  the  state,  and  whose  ad- 
missibility is  under  consideration.  And  however  he  may 
have  been  led  to  reply  harshly  to  remarks  equally  harsh  and 
thoughtless,  to  answer  the  fool  according  to  his  folly,  it  does 
by  no  means  result,  that  the  same  temper  would  be  felt  towards 
the  numerous,  and  some  of  them  very  respectable  persons  with 
whom  he  conversed,  and  in  a  manner  apparently  serious  and 
deliberate,  related  the  melancholy  tale.  The  idea  that  he  saw 
in  every  person  who  approached  him  an  enemy,  and  therefore 
persevered  in  an  avowal  of  the  crime,  is  far  more  fanciful  than 
just.  Even  a  child  would  be  prompted  to  silence  in  the  presence 
of  one  whose  hostility  he  knew  or  believed.  If  anything  escaped, 
the  remarks  would  be  few,  even  if  harsh;  but  for  such  a  person 
to  avow  a  crime,  to  relate  its  most  minute  details,  to  expose 
himself  thereby,  as  he  was  repeatedly  assured,  to  imminent 
danger  of  the  most  severe  punishment,  and  the  whole  story  to 
be  a  total  falsehood,  is  inconsistent  with  nature  and  repugnant 
to  credibility. 

Upon  a  careful  view,  then,  of  the  circumstances  of  the  case, 
we  find  no  reason  to  disapprove  of  the  conclusion  in  point  of 
fact  which  was  drawn  by  the  court,  or  to  doubt  of  the  pro- 
priety of  their  determination  to  submit  these  confessions  to  the 
consideration  of  the  jury;  and  the  more  especially  as  the  court 
gave  to  the  prisoner  the  advantage  of  a  review  of  these  facts 
by  the  jury,  and  expressly  charged  them  that  *'it  was  their 
business  to  consider  the  confessions  with  reference  to  the  man- 
ner in  which  the  first  confession  was  obtained,  and  if  they  were 
not  satisfied  that  the  latter  confessions  were  made  freely  and 
nnderstandingly,  and  wholly  free  from  any  expectation  of 
benefit,  raised  by  the  hopes  and  promises  preceding  the  first 
confession,  or  from  his  continuing  to  tell  an  uniform  story,  it 
was  their  duty  to  reject  them  from  their  minds,  and  not  to 
make  them  the  foundation  of  their  verdict." 

It  may  not  be  vdthout  utility  to  speak  a  word  on  a  topis 
briefly  adverted  to  by  the  counsel  at  the  bar,  whether  the  ad- 
missibility of  confessions  objected  to  as  improperly  obtained 
should  be  decided  exclusively  by  the  court,  or  should  be  sub- 
mitted to  the  jury,  to  consider  the  question  of  fact  and  to 
reject  or  weigh  them  accordingly.  The  practice  of  the  courts 
of  criminal  judicature  on  this  head  has  not  been  altogether 
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uniform.  Hawkins,  book  2,  c.  46,  sec.  36,  says,  a  confession 
obtained  by  the  flattery  of  hope,  or  the  impression  of  fear,  is 
not  Admissible  evidence.  In  Rex  v.  Woodcock^  Leach  (4th  ed. ) 
500,  Chief  Baron  Eyre  admitted  declarations  of  a  deceased 
person,  and  left  it  to  the  jury  to  consider  whether  the  deceased 
was  not  in  fact  under  the  apprehension  of  death,  though  she 
did  not  seem  to  expect  immediate  dissolution;  and  said,  if  they 
were  of  opinion  she  was,  the  declarations  were  admissible;  and 
if  of  a  contrary  opinion,  they  were  inadmissible.  In  Bex  v. 
Hacks,  1  Starkie,  N.  P.  521,  Chief  Justice  Ellenborough  said, 
that  upon  a  question  proposed  to  the  judges  there  by  the 
judges  in  Ireland,  who  entertained  doubts  on  the  subject,  they 
were  unanimously  of  opinion. that  when  a  declaration  had  been 
made  by  a  party  in  articuh  mortis,  whether  under  all  the  sur- 
rounding circumstances  the  declaration  was  admissible  in  evi- 
dence, was  a  question  exclusively  for  the  consideration  of  the 
court.  In  the  cases  in  the  mayor's  court  of  Now  York,  above 
mentioned,  the  question  of  fact  was  submitted  to  the  jury. 
In  Aaron's  case,  1  South.  240,  Chief  Justice  Eirkpatrick  said: 
"  If  the  confession,  however,  rested  upon  the  ground  of  hope 
and  fear  alone,  doubtful  as  it  might  be,  I  should  have  been  in« 
clined  to  yield  to  its  competency,  and  to  leave  it  to  the  discre- 
tion and  judgment  of  the  jury."  In  many  cases,  both  in  this 
state  and  in  our  neighboring  states,  courts  have  wholly  re- 
jected confessions  when  clear  and  unequivocal  evidence  of 
undue  influence  was  discerned.  It  is  unnecessary,  however, 
for  the  sake  of  the  present  case,  further  to  pursue  this  subject, 
for  if  the  decision  should  be  made  by  the  court,  such  decision 
was  made;  and  if  proper  for  the  jury,  it  was  submitted  to  them 
in  the  most  free  and  unbiased  manner.  Of  the  opinion  of  both 
court  and  jury  on  this  point,  then,  the  prisoner  enjoyed  the 
advantage. 

We  are  now  to  examine,  under  the  request  of  this  court  of  the 
oyer  and  terminer,  whether  the  evidence  in  the  case  was  sufli* 
cient,  in  legal  contemplation,  to  warrant  the  conviction  of  the 
prisoner.  In  the  flrst  place  it  is  insisted  by  his  counsel  that  a 
verdict  ought  never  to  be  founded  on  naked  and  uncorroborated 
confessions;  and  to  support  this  position  they  have  in  a  great 
measure  relied  on  the  opinion  expressed  by  Justice  Sossell,  in 
Aaron's  case,  1  South.  242,  '*  that  no  person  indicted  for  a 
capital  offense  shall  be  convicted  on  his  own  confession,  with- 
out a  single  circumstance  to  coiroborate  it."  If  the  learned 
judge  is  to  be  understood  to  mean,  when  the  corpus  ddioii  is 
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not  otherwise  proved,  as  when  in  larceny  no  proof  is  given  of 
the  taking  of  the  goods,  or  in  murder,  the  fact  of  the  death  ia 
in  no  -wise  shown,  and  when  the  whole  case  depends  on  the 
mere    confession  of  the  accused,  a  number  of  cases  will  be 
found  to  support  the  doctrine.     But  if  he  is  to  be  understood 
that  even  when  the  corpus  delicli  is  otherwise  established,  the 
eonfeasion  of  the  prisoner  alone  is  not  sufficient,  if  the  jury 
believe  it  to  be  true,  to  produce  a  conviction,  the  opinion  stands 
opposed  to  very  high  authority.     The  only  case  referred  to  by 
the  judge  is  from  Leach's  Crown  Law,  320,  Alexander  Fisher^a 
case.     This  citation  was  evidently  made  from  the  first  edition  of 
Leach;  and  Justice  Heath,  on  a  trial  at  the  assizes,  is  there 
reported  to  have  laid  down  the  rule  in  substance  as  above 
stated.     But  Fisher's  case  was  misreported  by  Leach  in  that 
edition^  and  is  one  of  the  many  errors  which  he  says,  in  the 
preface  of  his  subsequent  edition,  that  he  has  corrected.     In 
the  fourth  edition  published  in  1815,  vol.  1,  p.  311,  the  same 
case  is  to  be  found,  and  the  point  decided,  as  there  reported,  ia 
wholly  different.     **  There  was  no  other  evidence,"  says  the 
Reporter,  "  to  iix  these  facts  upon  the  prisoner  than  his  con- 
fession made  upon  his  examination    before  the  committing 
magistrate;  and  there  being  no  evidence  that  this  confession  was 
not  reduced  into  writing,  viva  voce  testimony  of  it  was  rejected." 
In  the  same  page  Leach  reports  the  case  of  John  Wheelings 
tried  before  Lord  Kenyon,  at  the  summer  assizes  at  Salisbury, 
1789,  in  which  it  was  determined  that  **  a  prisoner  may  be  con- 
victed on  his  own  confession,  when  proved  by  legal  testimony, 
although  it  is  totally  uncorroborated  by  any  other  evidence." 

Hawkins,  book  2,  c.  46,  sec.  86,  says:  "If  a  confession  be 
voluntarily  made,  and  regularly  proved  on  the  trial,  it  is  sufficient 
if  the  jury  beheve  it  to  be  true,  to  convict  a  prisoner,  without 
any  corroborating  evidence  to  support  it."  Phillips,  in  hia 
treatise  on  evidence,  says:  "A  free  and  voluntary  confession 
made  by  a  prisoner  to  any  person  at  any  time  or  place  is  strong 
evidence  against  him,  and,  if  satisfactorily  proved,  sufficient  to 
convict  without  any  corroborating  circumstance:"  1  Phil.  Ev. 
81.  And  afterwards  he  says:  "  It  appears  now  to  be  an  estab- 
lished rule  that  a  full  and  voluntary  confession  by  the  prisoner 
of  the  overt  acts  charged  against  him  on  indictment  for  treason 
is  of  itself  sufficient  evidence  to  warrant  a  conviction:"  Id.  85. 
Starkie  says,  a  "  prisoner  may  be  convicted  on  his  own  con- 
fession, without  other  evidence:"  Starkie's  Ev.  part  4,  p.  63. 
An  opinion  on  this  point  need  not,  however,  be  here  expressed. 
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nor  need  the  inquiry  be  further  prosecuted,  for  it  will,  I  think, 
be  demonstrated  in  the  sequel  that  the  confessions  are  ''  stroo^ 
and  pregnant,  disclosing  and  bringing  forth  facts  and  circum- 
stances," and  that  there  are  circumstances  corroborating  these 
confessions  of  a  peculiarly  pointed  and  persuasive  character. 
In  the  firet  place,  however,  it  becomes  material  to  a  correct 
understanding  of  the  subject  to  settle  what  is  meant  by  tlie 
qualification  ''corroborating,"  annexed  to  the  term  "conse- 
quences."   The  phrase  clearly  does  not  mean  facts  which,  inde- 
pendent of  the  confession,  will  warrant  a  conviction,  for  then 
the  verdict  would  stand,  not  on  the  confession,  but  upon  those 
independent  circumstances.     To  corroborate  is  to  strengthen , 
to  confirm  by  additional  security,  to  add  strength.     The  tes- 
timony of  a  witness  is  said  to  be  corroborated  when  it  is  shown 
to  correspond  with  the  representation  of  some  other  witness,  or 
to  comport  with  some  facts  otherwise  known  or  established. 
Corroborating  circumstances,  then,  used  in  reference  to  a  con- 
fession, are  such  as  serve  to  strengthen  it,  to  render  it  more 
probable,  such,  in  short,  as  may  serve  to  impress  a  jury  with  a 
belief  of  its  truth.     In.  this  view  of  the  subject,  the  evidence  in 
this  cause  affords  circumstances  corroborating,  in  a  singular 
and  remarkable  manner,  the  confessions  which  were  proved. 
I  shall  briefly  state  them.    The  prisoner  said  he  went  to  the 
house  of  the  deceased,  for  the  purpose  of  borrowing  a  gun.     It 
was  proved  a  gun  had  been  kept  there,  and  that  the  prisoner 
knew  it.     He  said  she  refused  him  the  gun,  and  accused  him  of 
having  done  mischief  to  her  pig  and  pigeons.    It  was  proved 
that  she  had  entertained  a  belief  that  such  mischief  had  been 
done  by  him.     He  confessed  he  had  struck  her  with  a  joke. 
The  witness  who  first  saw  her  after  the  disaster,  testified  that  he 
found  a  yoke,  and  blood  on  it,  lying  near  her.    The  prisoner 
confessed  that  as  he  was  going  out,  after  she  had  refused  his 
request,  he  saw  the  yoke  by  the  door,  picked  it  up,  and  went 
back. 

Jonathan  Yankirk,  who  resided  in  the  house,  testified  to  the 
jury  that  when  he  went  out  about  noon  to  work,  the  yoke  was 
by  the  side  of  the  door.  The  prisoner  stated  that  she  was  on 
the  hearth.  McCoy,  the  first  who  saw  her,  found  her  lying  in 
the  corner  of  the  fire-place.  He  stated  that  she  was  starching 
a  cap.  A  cap,  says  McCoy,  lay  on  the  hearth  by  the  side  of 
her.  To  Philip  Knowles  he  related  the  story,  and  confessed  he 
struck  her  a  first,  second,  third,  and  fourth  time.  McCoy  tes- 
tified there  were  four  wounds;  one  on  top  of  her  head,  one  o& 
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the  right  temple,  one  on  the  right  eye,  and  one  on  the  under 
jaw.  Tbe  minute  detail  of  incidents,  and  the  steady  uniform- 
ity of  Lis  relations  to  a  number  of  persons,  are  not  among  the 
least  striking  of  the  circumstances  which  mark  these  confes- 
sions. One  supposed  discrepaacy  only  has  been  observed,  or 
pointed  out.  To  one  of  the  witnesses  he  said,  the  deceased 
was  sitting  by  tbe  fire,  blowing  the  £re.  To  another,  that  she 
was  starching  a  cap,  and  stooping  down  on  the  hearth.  No 
difficulty,  however,  seems  to  exist  in  reconciling  these  repre- 
sentations, by  supposing  that  he  spoke  of  different  points  of 
time. 

In  this  view  of  the  case,  a  most  marked  difference  from  that 
of  Aaron,  on  which  the  prisoner's  counsel  placed  much  reliance, 
can  not  escape  observation.  No  attending  circumstance  stated 
by  him  was  proved  to  have  existed;  and  although  before  the 
coroner's  inquest,  and  for  three  or  four  weeks  after  he  was  put 
in  jaU,  he  continued  to  make  the  confessions,  yet  afterwards, 
and  until  the  time  of  trial,  he  steadily  denied  the  truth  of  what 
he  had  confessed. 

In  tbe  charge  to  the  jury,  the  court  say,  ''there  are  some  co- 
incidences between  the  facts  detailed  in  his  confession,  and  the 
real  state  of  things,  as  testified  by  other  witnesses;  these  would 
be  strong  proofs  of  guilt,  if  he  could  not  have  learned  them 
from  any  other  means,  except  by  having  gone  to  the  house, 
and  seen  the  body  and  other  things  as  they  really  were.  But 
his  confessions  were  made  long  after  there  were  other  sources 
of  information,  and  if  you  think  it  probable  or  possible  that  it 
was  furnished  from  other  sources,  the  evidence  arising  out  of 
these  coincidences  will  have  but  little  weight."  In  this  pas- 
sage, as  well  as  in  every  other  part  of  a  very  judicious  charge, 
we  see  the  cautious  and  humane  intentions  of  the  judge  that 
on  so  deeply  important  an  occasion  no  proper  considerations 
should  be  overlooked  by  the  juiy,  and  that  everything  which 
might  justly  have  weight  in  favoreni  vitce  should  be  presented 
to  their  view.  These  considerations  were  earnestly  urged  be- 
fore us  by  the  prisoner's  counsel.  But  that  a  youth  like  the 
prisoner  should  carefully  treasure  up  from  time  to  time  the 
fragments  of  information  which  he  might  have  heard;  that  he 
should  weave  them  together  into  a  connected  and  consistent 
tale;  that  he  should  uniformly  and  repeatedly  relate  them,  and 
in  the  same  manner,  and  all  this,  not  as  an  avowal  or  argument 
of  innocence,  but  as  a  declaration  of  atrocious  guilt,  was,  in  our 
opinion,  very  properly  considered  by  the  jury  to  be  beyond  all 
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reaeonable  bounds  of  credibility.  And  it  could  not  have  escaped 
their  observation  that  in  no  particular,  not  even  the  slightest, 
was  his  confession  contradicted,  or  found  inconsistent  with  the 
facts,  or  in  any  wise  disproved. 

The  age  of  the  prisoner  was  earnestly  pressed  on  our  consid- 
eration by  his  counsel,  who  strenuously  insisted  he  was  too 
young  to  be  exposed  to  punishment  on  such  evidence.  At  the 
perpetration  of  the  offense,  he  was  aged  twelve  years  and  some- 
what more  than  five  months.  The  sound,  sensible,  and  legal 
rule  on  this  head  is,  in  our  opinion,  judiciously  as  well  as  lu- 
cidly stated  by  Justice  Southard,  in  the  case  of  Aaron:  "This 
capacity,"  says  he,  "  to  commit  a  crime,  necessarily  supposes 
the  capacity  to  confess  it.  He  who  is  a  rational  and  moral 
agent,  and  can  merit  the  infliction  of  legal  sanctions,  must  be 
able  to  detail  his  motives  and  acts,  and  must  be  judged  by 
them.  If,  therefore,  the  defendant  was  of  an  age  to  be  pun- 
ished, he  was  of  an  age  to  confess  his  guilt."  These  principles 
are  conformable  to  the  most  approved  and  respected  authorities. 
In  Leach's  edition  of  Hawkins,  b.  1,  c.  1,  p.  1,  in  note,  it  is 
said:  ''From  this  supposed  imbecility  of  mind,  the  protective 
humanity  of  the  law  will  not,  without  anxious  circumspection, 
permit  an  infant  to  be  convicted  on  his  own  confession.  Yet, 
if  it  appear,  by  strong  and  pregnant  evidence  and  circum- 
stances, that  he  was  perfectly  conscious  of  the  nature  and 
malignity  of  the  crime,  the  verdict  of  a  jury  may  find  him 
guilty,  and  judgment  of  death  be  given  against  him."  Black- 
stone  says:  "  In  very  modem  times,  a  boy  of  ten  years  old  was 
convicted  on  his  own  confession,  of  murdering  his  bed-fellow; 
there  appearing  in  his  whole  behavior  plain  tokens  of  a  mis- 
ehievous  discretion,  and  as  sparing  this  boy  merely  on  account 
of  his  tender  years,  might  be  of  dangerous  consequence  to  the 
public  by  propagating  a  notion  that  children  might  commit 
such  atrocious  crimes  with  impunity,  it  was  unanimously  agreed 
by  all  the  judges  that  he  was  a  proper  subject  of  capital  punish- 
ment:" 4  Bl.  Com.  23.  The  case  mentioned  by  Blackstone  is 
reported  at  large  by  Foster.  The  evidence  was  the  confession 
of  the  boy,  with  some  circumstances  tending  to  corroboratS  the 
confession,  but  in  one  respect  widely  different  from  the  present 
case;  for  one,  and  a  leading,  circumstance  which  he  stated,  was 
found  to  be  entirely  untrue:  York's  case,  Foster,  70. 

In  regard  to  a  youth  of  the  years  of  the  prisoner,  the  law  most 
wisely  requires  the  utmost  circumspection  from  the  jurors;  and 
it  is  satisfactory  to  find  that  in  the  present  case  the  juiy  weie 
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distinctly  reminded  of  their  duty.  "This  fact/'  says  the  judge 
in  Lis  charge,  "  should  make  you  more  cautious  in  admitting 
the  confessions,  and  induce  you  to  resolve  your  doubts  in  his 
favor." 

Under  a  deep  sense  of  responsibility,  after  a  careful  delibera- 
tion, and  feeling  the  strongest  impression  of  the  tenderness  due 
to  the  life  of  a  fellow-creature,  we  hold  ourselves  bound  to  ad- 
vise the  court  of  oyer  and  terminer  not  to  grant  a  new  trial, 
but  to  proceed  to  discharge  the  solemn  duty  which  remains  to 
them,  bj  pronouncing  the  sentence  of  the  law  on  the  crime  of 
murder. 

The  prisoner  was  sentenced  and  executed. 


Den  ex  dem.  of  Abeb  v.  Claek. 

[5  Uauoxd,  217.] 

In<|UJIUX10H  of  Lukact  is  prima  facie,  but  not  concluBive,  evidence  agftiimt 
penouB  who  are  Dot  parties  to  it. 

Ax  Inquisition  of  Lunacy  may  be  impugned  by  a  third  person  by  any 
competent  evidence  tending  to  show  that  the  alleged  lunatic  was  of 
sound  mind  at  the  period  embraced  in  the  inquisition.  The  procedure, 
technically  called  a  traverse  of  the  inquisition,  need  not  be  first  pursued. 

The  facts  are  stated  in  the  opinion  of  the  court. 

«/l  W.  Miller,  for  the  defendant. 

Ira  O.  Whilehead,  for  the  plaintiff. 

By  Court,  Ewinq,  C.  J.  In  deducing  title  on  the  trial  of  this 
cause,  the  plaintiff  gave  in  evidence  a  mortgage  of  the  prem- 
ises in  question,  made  by  one  Hercules  Aber,  on  the  fifteenth 
day  of  February,  1812. 

The  defendant,  to  impeach  the  mortgage,  gave  in  evidence  a 
commission  of  lunacy,  and  an  inquisition  thereon,  taken  on  the 
thirtieth  of  March,  1824,  whereby  it  was  found  that  the  said 
Hercules  Aber  was  on  that  day  a  lunatic,  of  unsound  mind,  and 
Dot  enjoying  lucid  intervals,  and  had  been  in  the  same  state  of 
lunacy  for  the  space  of  sixteen  years,  then  last  past,  and  up- 
wards. Notice  of  the  taking  of  the  inquisition  was  not  given 
to  the  holders  of  the  mortgage,  nor  did  they  take  any  part 
therein. 

The  justice  who  held  the  circuit,  decided  that  the  inquisition 
was  not  conclusive  evidence  of  the  lunacy,  and  permitted  the 
plaintiff  to  introduce  witnesses,  and  they  were  introduced  bj 
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both  partieSy  relatiTe  to  the  alleged  lunacy  of  Hercules  Aber, 
at  the  execution  of  the  mortgage.  The  jury  rendered  a  Terdict 
for  the  plaintiff.  The  only  questions  submitted  to  us  by  the 
state  of  the  case,  prepared  by  the  parties,  are  "  whether  the  in- 
quisition was  conclusive  as  to  the  lunacy;  and  whether  the 
court  did  right  in  admitting  the  testimony  of  the  plaintiffs  on 
that  point." 

In  Sergeaon  v.  Sealey,  2  Atk.  412,  an  objection  was  made  be- 
fore Lord  Hardwicke,  to  the  reading  of  an  inquisition  of  lu- 
nacy, because  offered  as  evidence  to  affect  the  right  of  a  third 
person,  and  as  it  likewise  had  a  retrospect  of  eight  years.  He 
overruled  the  objection,  and  said  that  "inquisitions  of  lunacy 
are  always  admitted  to  be  read,  but  are  not  conclusive  evidence; 
for  you  may  traverse  them,  if  you  please."  Witnesses  were 
examined  to  encounter  the  inquisition,  and  in  delivering  hia 
opinion  on  the  case  he  said:  ''  There  is  not  at  present,  before 
me.  sufficient  evidence  to  satisfy  me  that  he  was  absolutely  a 
lunatic  or  non  compos.  When  I  admitted  the  inquisition  to  be 
read,  I  said  it  was  not  conclusive  evidence;  for  it  is  not  con- 
clusive as  to  the  point  of  time  of  taking  the  inquisition,  much 
less  as  to  the  retrospect  of  eight  yeai-s;  for,  notwithstanding 
such  inquisition,  there  are  numerous  instances  of  a  subsequent 
inquiry." 

In  Ex  parte  Bamsley,  8  Atk.  184,  an  application  having  been 
made  to  Lord  Hardwicke  to  traverse  a  second  inquisition,  the 
first  having  been  set  aside  for  informality,  he  dismissed  the  pe- 
tition, and  among  other  things,  said:  "  In  all  these  inquisitions 
they  are  not  at  all  conclusive,  for  they  may  bring  actions  at  law, 
or  a  bill  to  set  aside  conveyances. ' '  In  HaU  v.  Warren,  9  Yes.  603, 
a  bill  was  filed  to  obtaio  the  specific  performance  of  an  agree- 
ment executed  by  the  defendant,  and  dated  the  ninth  of  March, 
1802.  On  the  eighth  of  May  following,  under  a  commission  of 
lunacy,  the  defendant  was  found  a  lunatic  from  the  first  of  May, 
1792,  with  lucid  intervals.  One  ground  of  defense  was  that  he 
was  insane  at  the  time  of  the  contract,  and  a  great  deal  of  evi- 
dence was  gone  into  on  both  sides  as  to  the  state  of  his  mind. 
The  master  of  the  rolls  said  ''  that  inquisition  having  been  taken 
in  the  absence  of  the  plaintiff  is  not  conclusive  upon  him.  Bat 
it  is  evidence  prima  facie  of  the  lunacy.  It  is,  however,  com- 
petent to  third  parties  to  dispute  the  fact  and  to  maintain  that» 
notwithstanding  the  inquisition,  the  object  of  it  was  of  soand 
mind  at  any  period  of  the  time  which  it  covers.  An  oppor* 
tunity,  it  is  said^  has  already  been  afforded  of  traversing  the  in« 
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quisition;  and  undoubtedly  if  it  would  have  answered  the  plaint- 
iff's purpose  merely  to  have  traversed  and  contradicted  the 
finding,  by  showing  that  the  defendant  was  not  a  lunatic,  he 
ought  to  have  embraced  that  opportunity,  and  it  was  unnecessary 
to  have  come  here  in  the  first  instance.  But  if,  as  is  said,  be 
may  have  been  a  lunatic,  with  reference  to  the  general  state  and 
habit  of  his  mind,  during  a  considerable  space  of  time,  but  with 
lucid  intervals,  I  doubt  very  much  whether  that  could  have  been 
got  at  by  a  traverse.  It  was  not,  therefore,  improper  for  the 
plaintiff,  under  these  circumstances,  to  waive  the  opportunity 
of  traversing,  and  to  come  here  for  an  issue."  He  further  ob« 
served  that  it  was  an  inquiry  much  more  fit  for  examination  viva 
voce  before  a  jury  than  upon  written  depositions,  and  ordered 
an  issue.  In  Faulder  v.  Silk,  3  Campb.  126,  in  debt  on  bond, 
upon  a  plea  of  non  est  factum  ^  to  show  the  obligor  to  have  been 
in  a  state  of  insanity  when  he  executed  the  bond,  an  inquisition 
of  lunacy,  finding  him  a  lunatic  from  a  day  prior  to  the  date  of 
the  bond,  without  any  lucid  intervals,  was  offered  in  evidence. 
An  objection  being  made  as  reainter  alias  acta.  Lord  EUenborough 
said:  ''Although  the  inquisition  was  by  no  means  conclusive  on 
the  trial  of  the  issue,  it  was  admissible,  and  that  it  would  be  for 
the  jury,  after  comparing  it  with  other  facts  in  the  cause,  to  de- 
termine what  weight  it  was  entitled  to." 

Maddox,  in  his  treatise  on  chancery  practice,  states  the  fol- 
lowing doctrine:  ''An  inquisition  is  only  presumptive  evidence 
of  insanity,  and  not  conclusive,  so  that  upon  an  action  in  respect 
to  any  contract  or  deed,  it  is  for  a  jury  to  determine  whether 
at  the  time  of  executing  it,  the  party  was  non  compos^  though  by 
the  inquisition  he  was  found  to  be  non  compos B,t  such  a  period:" 
2  Madd.  578. 

From  these  citations  the  following  conclusions  are  deducible: 

1.  An  inquisition  of  lunacy  is  not  conclusive  against  any  per- 
son not  a  party  to  it. 

2.  When  an  inquisition  is  admitted  in  evidence,  the  party 
against  whom  it  is  used  may  introduce  proof  that  the  alleged 
Imiatic  was  of  sound  mind  at  any  period  of  the  time  covered  by 
the  inquisition.  This  position  is,  indeed,  a  corollary  from  the 
fonncr,  as  it  would  be  inconsistent  to  say  the  inquisition  was 
not  conclusive  and  at  the  same  time  to  refuse  to  receive  any  ev- 
idence to  contradict  the  fact  stated  in  it. 

3.  The  party  against  whom  the  inquisition  is  received  may 
impugn  the  finding  by  contrary  evidence,  without  first  pursuing 
the  procedure  technically  called  a  traverse  of  the  inquisition. 


420  Den  v,  Clark.  [New  Jersey, 

If  such  be  the  rule  in  the  English  courts,  we  may  with  mor 
propriety  recognize  it  here,  as  we  have  not  enacted  among  our 
laws  the  provision  contained  in  the  statute:  2  Ed.  yi.,c.  8,  sec. 
6,   on  which,  according  to  some  writers,  the   proceeding  by 
traverse  in  England  depends  at  least  as  a  matter  of  right. 

The  counsel  of  the  defendant,  in  his  brief,  referred  us  to  1 
Ph.  on  Ev.  299,  for  the  purpose  of  showing  that  an  inquisi* 
tion  of  fido  de  se  which  carries  with  it  a  forfeiture  of  estate,  is 
conclusive  until  traversed  in  the  court  of  king's  bench.  But 
against  whom  ?  The  author  says  Lord  Coke  considered  it  con- 
clusive evidence  of  the  fact  against  the  executors  or  administra- 
tors of  the  deceased;  that  Lord  Hale  was  of  a  contrary  opinion, 
and  that  it  is  now  settled  that  such  an  inquisition  may  be  re- 
moved into  the  king's  bench,  and  traversed  by  the  executors  or 
administrators  of  the  deceased.  Nothing  is  said,  however,  as 
to  the  effect  of  the  inquisition  against  third  persons.  In  page 
801,  Phillips  speaks  of  the  inquisition  of  lunacy.  He  says  it  is 
evidence  against  third  persons  who  were  strangers  to  the  pro- 
ceedings. He  does  not  directly  say  whether  conclusive  or  prima 
facie,  though  his  meaning  can  not  readily  be  misunderstood; 
but  to  support  his  position  he  cites  the  case  already  mentioned, 
K'i  Sergeson  v.  Seale,  in  which  Lord  Hardwicke  says  it  may  be 
read,  but  it  is  not  conclusive.  In  Ex  parte  Roberts,  3  Atk.  5,  in 
matter  of  lunacy,  another  case  referred  to  in  the  defendant's 
brief,  the  chancellor  said:  ''  The  question,  therefore,  is  whether 
I  shall  grant  leave  for  the  lunatic  to  traverse  or  not.  Upon 
reasonable  terms  I  am  willing  to  put  it  in  some  method  of  in- 
quiry, and  it  will  be  for  the  advantage  of  all  parties;  for  if  I 
grant  the  custody,  the  committees  must  bring  a  bill  to  set  aside 
the  settlement  which  he  made  of  his  estate,  and  Doctor  Finney 
would  have  a  just  right  to  insist  on  the  validity  of  it,  so  that  an 
issue  must  be  directed  to  try  it,  and  such  an  issue  would  be  a 
greater  expense  to  the  parties  than  a  traverse,  and,  therefore,  I 
asked  whether  Doctor  Finney  would  submit  to  be  bound  by  the 
traverse;  for  though  it  would  be  binding  against  Mr.  Roberts,  it 
would  not  be  so  against  Doctor  Finney,  as  to  the  grant  of  the 
custody  of  the  land,  who  claims  as  a  purchaser." 

From  these  remarks  it  is  clear  the  chancellor  held  a  different 
opinion  from  the  proposition  insisted  on  in  the  defendant's  brief; 
that  the  inquisition  is  conclusive  until  traversed  in  chancery  and 
set  aside;  for  he  says  Finney,  who  claimed  as  the  purchaser  of 
the  alleged  lunatic's  estate,  would  have  a  just  right  to  insist  on 
the  validity  of  the  conveyance  to  him,  notvnthstanding  the  in- 
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qaisition,  and  that  even  if  upon  a  traverse  the  inquisition  had 
been  confirmed  he  would  not  have  been  bound  unless  he  had 
submitted  to  be  bound  by  the  traverse. 

The  disastrous  consequences  of  the  retroactive  operation  of  an 
inquisition,  if  conclusive,  strongly  recommend  the  wisdom  and 
policy  of  withholding  from  it  such  influence.  In  its  nature  it  is 
ex  parte.  It  would  be  inconsistent  with  the  common  and  uni> 
form  principles  of  jurisprudence  to  suffer  an  act  of  such  a  nature 
to  sweep  away  with  irresistible  force  all  contracts  executed  un« 
der  whatever  circumstances  of  solemnity,  and  even  to  abrogate 
the  contract  of  marriage,  at  the  expense  of  the  undefended 
and  truly  unfortunate  offspring. 

Such  is  the  diversity  of  judgment  respecting  the  state  of  the 
mind,  that  on  this,  more  than  perhaps  any  other  question,  error 
may  be  anticipated  from  uncontroverted  proofs  and  ex  parte 
examinations.  Joliffe  would  have  been  found  of  insane  mind  if 
the  witnesses  to  his  will  and  his  dozen  servants  had  alone  testi- 
fied: Lowe  V.  JoUiffe,  1  Wm.  Bl.  365.  The  vnll  of  John  Sin- 
nickson,  instead  of  being  sanctioned  by  the  verdict  of  a  jury, 
would  have  been  condemned  had  the  question  of  his  capacity 
depended  on  the  witnesses  of  one  of  the  parties:  Harrison  v. 
Rowan,  3  Wash.  580.  The  mental  capacity  of  Benjamin  Van* 
cleve  was  proved  to  the  satisfaction  of  two  juries,  one  in  this 
court,  and  one  in  the  circuit  court  of  the  United  States,  yet  waa 
denied  by  a  number  of  respectable  witnesses:  2  South.  589. 

The  first  question  proposed  to  us  should,  in  my  opinion,  be 
answered  in  the  negative,  the  second  in  the  affirmative,  and 
judgment  should  be  entered  for  the  plaintiff  on  the  verdict. 

FoBBy  J.,  concurred.    Dbaxe,  J.,  gave  no  opinion,  having 
been  of  counsel  for  one  of  the  parties. 
Judgment  for  the  plaintiff. 

The  principal  case  is  in  harmony  with  the  authorities  upon  the  admissibiU 
ity  and  effect  of  inquisitions  as  evidence  against  third  persons.  Thus,  Mr. 
Greenleal  in  section  556  of  volume  one  of  his  work  on  evidence,  says:  '*The 
last  subject  of  inquiry  under  this  head  is  tkat  of  inquisitions.  These  are  the 
results  of  inquiries,  made  under  competent  public  authority,  to  ascertain 
matters  of  public  interest  and  concern.  It  is  said  that  they  are  analogous  to 
proceedings  in  rem,  being  made  on  behalf  of  the  public;  and  that,  therefore, 
no  one  can  strictly  be  said  to  be  a  stranger  to  them.  But  the  principle  of 
their  admissibility  in  evidence,  between  private  persons,  seems  to  be  that 
they  are  matters  of  public  and  general  interest,  and,  therefore,  within  some 
of  the  exceptions  to  the  rule  in  regard  to  hearsay  evidence  which  we  have 
heretofore  considered.  Whether,  therefore,  the  adjudicati(<;i  be  founded  on 
oath  or  not,  the  principle  of  its  admissibility  is  the  same.  And,  moreover. 
It  is  distinguished  from  other  hearsay  evidence  in  having  peculiar  guaranteei 
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lor  its  accuracy  and  fidelity.  The  general  rale  in  regard  to  these  docomenti 
is  that  they  are  admissible  in  evidence,  bnt  that  they  are  not  oonclasive  ex- 
cept against  the  parties  immediately  concerned,  and  their  privies.  Thna,  as 
inquest  of  office,  by  the  attorney-general,  for  lands  escheating  to  the  govern- 
ment, by  reason  of  alienage,  was  held  to  be  evidence  of  title  in  all  caaesi,  bat 
not  conclusive  against  any  person  who  was  not  tenant  at  the  time  of  the  in- 
quest, or  party  or  privy  thereto,  and  that  such  persons,  therefore,  might 
show  that  there  were  lawful  heirs  in  esse  who  were  not  aliens.  So  it  has  been 
repeatedly  held  that  inquisitions  of  lunacy  may  be  read,  but  that  they  are 
not  generally  conclusive  against  persons  not  actually  parties.  But  inqntsi- 
tions  extrajudicially  taken  are  not  admissible  in  evidence,"  citing  Stokes  v. 
Datoes,  4  Mason,  268;  Sergeaon  v.  Sealey,  2  Atk.  412;  Den  v.  Clark,  5  Hal- 
sted,  217;  Hart  v.  Deamer,  6  Wend.  497;  Faulder  v.  Silk,  3  Campb.  126;  2 
Madd.  Chan.  57d.  But  in  section  550  of  the  same  volume  the  author  states 
that  "  where  a  court  of  probate  has  power  to  grant  letters  of  guardianship  of 
•a  lunatic,  the  grant  is  conclusive  of  his  insanity  at  that  time,  and  of  his  lia- 
hility,  therefore,  to  be  put  under  guardianship  against  all  persons  sobse- 
qnently  dealing  directly  with  the  Innafcic,  instaad  of  dealing,  as  they  ought  to 
do,  with  the  goardian." 
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Stoby  V.  Elliot. 

[8  Oown,  37.] 

SvHiUT  IS  Dm  NoN  Jubidious  by  a  canon  of  the  chnich  inoorponited  into 
the  oommon  law,  and  Jadidal  acts  can  not  be  done  on  that  day,  though 
other  acts  may  be,  unless  prohibited  by  statate. 

Makzko  Air  AwABD  IS  A  JiTDicxAL  AoT,  and  if  done  on  Sunday  is  void. 

I>KBT  on  bond  for  the  performance  of  an  award.  It  appeared 
that  the  award  was  made  and  published  on  Sunday,  on  which 
gronnd  the  defendant  objected  to  it  as  a  nullity.  Verdict  for 
the  plaintiff  at  the  circuit,  subject  to  the  opinion  of  this  court. 

0.  P.  Kvrldand,  for  the  plaintiff. 

A.  BacJdey^  corUra. 

By  Court,  Savaob,  G.  J.  The  first  section  of  our  statute  for 
sapprassing  immorality  (2  B.  L.  193)  enacts,  that  there  shall  be 
no  trarelingy  servile  labor,  or  working,  shooting,  etc.,  on  the 
fixBt  day  of  the  week,  commonly  called  Sunday.  The  fifth  sec- 
tion enacts,  that  no  person  upon  the  first  day  of  the  week,  cora- 
monly  called  Sunday,  shall  Berve  or  execute,  or  cause  to  be 
served  or  executed,  any  writ,  process,  warrant,  order,  judgmeni, 
or  decree,  except  in  cases  of  treason,  felony,  or  breach  of  the 
peace;  but  that  the  service  shall  be  void. 

Under  this  act  it  has  been  decided  that  process  can  not  be 
usaed  on  Sunday,  and  that  process  issued  and  put  into  the 
hands  of  an  officer  is  not  a  commencement  of  the  suit  on  that 
day:  12  Johns.  178.  That  a  writ  of  inquiry  can  not  be  exe* 
CQted  on  Sunday:  15  Johns.  179;  though  a  verdict  of  a  jury 
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may  be  received  on  that  day:  15  Johns.  119  and  179.  And  car- 
rying the  spirit  of  the  statute  into  the  practice  of  the  courts,  it 
has  been  decided  that  a  notice  can  not  be  served  on  Sunday:  20 
Johns.  140. 

Snnday  is  stated  in  all  the  books  to  be  dies  nonjuridicus;  not 
made  so  by  the  statate,  but  by  a  canon  of  the  church,  incoi-po- 
rated  into  the  common  law.     According  to  the  history  given  by 
Lord  Mansfield,  in  the  case  of  Suxin  v.  Broome,  3  Burr.  1597; 
2  Bl.  526,  S.  C.,^  anciently  the  courts  of  justice  did  sit  on  Sun- 
day.    It  appears  by  Sir  Henry  Spelman's  original  of  the  term, 
that  the  *'  Christians  at  the  first  used  all  days  alike  for  the  bear- 
ing of  causes,  not  sparing,  as  it  seemeth,  the  Sunday  itself." 
They  had  two  reasons  for  it;  one  was  in  opposition  to   the 
heathens,  who  were  superstitious  about  the  observation  of  days 
and  times,  conceiving  some  to  be  ominous  and  unlucky,  and 
others  to  be  lucky;   and,  therefore.  Christians  laid  aside  all 
observance  of  days.    A  second  reason  they  had  was  that  by 
keeping  their  own  courts  always  open,  they  prevented   the 
Christian  suitors  from  resorting  to  the  heathen  courts.     But  in 
4Ka  v*»i*i.  R\7  M.  cAnon  woa  TQade:  **  Quod  nuUua  episcopus  vd  infra 
fAy«i»cM>  ttto  «MrM*»#cM/t^  o«*c«««M»  judicorc  prcBsunuU,'*  and  this  canon 
was  ratified  in  the  time  of  Theodosius,  who  fortified  it  with  an 
imperial  constitution:  **  8oli8  die  (quern  dominicum  rede  dixere 
majores)  omnium  omnio  lUium  et  negotiorum  quiencai  inlentio," 
Other  canons  were  made  in  which  vacations  were  appointed. 
These  and  other  canons  and  constitutions  were  received  and 
adopted  by  the  Saxon  kings  of  England.     They  were  all  con- 
firmed by  William  the  Conqueror  and  Henry  the  Second;  and 
so  became  part  of  the  common  law  of  England. 

Various  decisions  have  been  made  in  the  English  courts  as  to 
what  may  or  may  not  be  done  on  Sunday.  In  the  20  Jac.  1,  an 
iDformation  appeared  by  the  record  to  have  been  exhibited  in  court 
on  Sunday,  which  the  court  held  good  under  a  particular  law; 
but  it  was  at  the  same  time  held  that  Sunday  was  not  dies  juri' 
dicus  for  awarding  judicial  process,  nor  for  entering  any  judg- 
ment of  record.  Writs  were  formed  returnable  on  Sunday 
when  the  courts  might  sit  on  that  day;  and  the  forms  remain, 
though  no  business  can  be  done  till  Monday.  In  MackaUey*s 
case,  9  Co.  66;  Cro.  Jac.  279;  S.  C,  in  the  9  Jac.  1,  it  was  re- 
solved that  no  judicial  act  ought  to  be  done  on  the  Sabbath, 
but  ministerial  acts  may  be  lawfully  executed  on  that  day.  In 
Comyns  v  Buyer,  Cro.  Eliz.  405,  it  was  said  that  a  fair  holden 

1.    S.  0..  1  Wm.  Bl.  626. 
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upon  Sunday  is  well  enough;  although  by  statute  27  H.  VI.,  c. 
5,  there  is  a  penalty  inflicted  upon  the  party  that  sells  upon  that 
day;  but  it  makes  it  not  to  be  void.     This  doctrine  is  denied  in 
Drury  v.   De/ontaine,  1  Taunt.  135,  where  the  court  say,  the 
law  is   since  changed;  and  if  any  act   is  forbidden  under  a 
penalty,  a  contract  to  do  it  is  now  held  void.     In  this  case,  it 
was  held  that  the  sale  of  a  horse  on  Sunday  was  valid;  not 
being  contrary  to  the  common  law,  nor  prohibited  by  the  statute 
29,  c.  2,  which  enacts  that  *'  no  person,  whatsoever,  shall  do  or 
exercise  any  worldly  labor,  business,  or  work  of  their  ordinary 
callings  upon  the  Lord's  day;"  and  the  sale  of  the  horse  not 
being  the  ordinary  calling  of  the  plaintiiF,  the  contract  was 
held  valid:  Prinsor's  case,  Cro.  Car.  602,  was  before  the  statute 
29,  Car.  2.     In  that  case  Prinsor,  an  officer,  was  puni^^hed  for 
arresting  one  Hazlewood,  as  he  came  from  divine  service;  be- 
cause he  might-  have  arrested  him  any  day  of  the  week.     This 
shows  that  the  court  thought  it  highly  improper  to  serve  process 
on  that  day,  unless  from  necessity,  though  such  arrests  were 
then  not  prohibited  by  statute. 

Since  the  29  Car.  II. ,  there  are  many  decisions  in  the  English 
books,  in  which  the  service  of  process,  and  other  acts  in  the 
course  of  judicial  proceedings,  are  held  unlawful  and  void  by 
virtue  of  that  statute. 

By  the  common  law,  then,  it  appears  all  judicial  proceedings 
are  prohibited.  All  other  acts  are  lawful  unless  prohibited  by 
statute.  Our  statute  enumerates  traveling,  servile  labor,  and 
working,  together  with  various  pastimes;  but  leaves  many  acts 
lawful,  which  are  notwithstanding  highly  offensive  to  religion 
and  morality.  The  making  a  promissory  note  has  been  held 
unlawful  in  Connecticut:  1  Boot,  474;  but  in  Massachusetts  it 
is  laveful:  10  Mass.  312.  If  a  note  fall  due  on  Sunday  in  Con* 
necticnt  it  must  be  paid  on  Monday;  in  this  state  on  Saturday; 
but  in  neither  on  Sunday. 

The  making  of  an  award  can  not  be  included  in  the  terms, 
"traveling,  servile  labor,  or  working;"  and  is,  therefore,  not 
prohibited  by  statute.  But,  in  my  judgment,  it  is  a  judicial 
proceeding.  It  is  clearly  within  the  terms  ' '  lUitim  el  negoiiorum," 
mentioned  in  the  constitution  of  Theodosius. 

But  we  have  authority  at  home  to  this  point.  In  Barlow  v. 
Tbdd,  3  Johns.  368,  it  is  said  the  arbitrators  are  judges,  chosen 
by  the  parties  themselves,  and  their  awards  are  not  examinable 
in  a  court  of  law,  unless  the  condition  is  to  be  made  a  rule  of 
court,  and  then  only  for  corruption  or  gross  partiality. 
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In  Van  Corlland  v.  Uiiderhill,  15  Johns.  416/  Yates,  jostice, 
speaking  of  awards,  says:  "  It  certainly  would  be  a  dangerous 
innovation  to  place  them  on  a  footing  with  the  verdict  of  a  jury. 
They  are  and  ought  to  be  of  a  more  binding  force  between  the 
parties.  It  (an  award)  is  a  decision  of  a  tribunal  of  the  parties' 
own  choice  and  election."  This  doctrine  is  fully  supported  by 
English  adjudications.  Arbitrators  are  not  only  jurors  to  de- 
termine facts,  but  judges  to  adjudicate  as  to  the  law;  and  their 
award,  when  fairly  and  legally  made,  is  a  judgment  conclusive 
between  the  parties,  from  which  there  is  no  appeal. 

I  am,  therefore,  of  opinion  that  the  award  of  the  arbitrators 
was  void;  being  made  and  published  on  Sunday.  As  the  case 
IS  subject  to  the  opinion  of  the  court,  the  defendant  is  entitled 
to  judgment. 

Judgment  for  the  defendant. 

VALiDnr  or  Acts  Dons  on  Sunday. — ^The  law  respecting  the  validity  of 
judicial  acts  done  on  Sanday,  as  well  as  of  contracts  made  on  that  day,  is 
discossed  at  length  in  the  note  to  Coleman  v.  Hendenon,  12  Am.  Dec.  290. 
The  doctrine  above  laid  down,  that  Sunday  is  dies  nonjuridkue  by  the  com- 
mon law;  and,  therefore,  that  judicial  acts  performed  on  that  day  are  void,  is 
recognized  in  People  v.  Luster,  1  Wend.  42;  Maauan  v.  Anncu,  1  Denio,  206; 
Pulling  y.  People,  8  Barb.  385;  MerrUt  v.  Earle,  31  Id.  41;  but  acts  not 
judicial  performed  on  Sunday  are  valid,  unless  prohibited  by  statute:  Bay^ 
ton  V.  Page,  13  Wend.  430;  FirH  BapUd  CJturck  v.  UUca,  ete,,  B.  B,  Co.,  6 
Barb.  319;  Bats/ord  v.  Eoery,  44  Id.  621;  all  citing  the  principal  case.  Its 
authority  is  recognized,  also,  on  the  point  as  to  what  acts  and  contracts  come 
within  the  prohibition  of  the  statute,  in  Campbell  v.  ItUemcUional  Lffe  Aae, 
Soc,,  4Bos.  317;and^mt«^v.  Wilcox,  24 'S.Y,  356;  and,  generally,  as  to  the 
validity  of  Sunday  laws,  in  LindenmtUler  v.  People,  21  How.  Pr.  169;  S.  C 
33  Barb.  572;  and  Ex  parte  Andrews,  18  GaL  681. 

AwASD  Signed  but  not  Publiskbd  on  Sunday. — ^In  Isaacs  y,  BetkHasHe- 
dash  Society,  1  Hilt.  469,  it  was  held  that  where  all  the  arbitrators,  parties^ 
and  witnesses  in  a  cause  were  of  the  Jewish  persuasion,  and  the  trial  before 
the  arbitrators  was  held  on  Sunday,  and  their  award  was  drawn  up  and 
signed  on  that  day,  but  was  dated  and  delivered  to  the  parties  on  the  follow- 
iJAg  day,  such  award  was  valid,  and  that  the  doctrine  of  Story  v.  Elliot  ez« 
tended  only  to  the  prohibition  of  the  publication  of  the  award  on  Sunday. 
Daly,  J.,  in  delivering  the  opinion  of  the  court,  after  remarking  that  the 
award  having  been  dated  and  delivered  on  Monday,  it  must  be  regarded  as 
having  been  made  and  published  on  that  day,  since  the  arbitrators  mighty 
before  that  time,  have  changed  it  if  they  saw  fit,  referred  to  ^tory  v.  BlUot,  as 
follows:  '*  The  case  of  Story  v.  Elliot  would  have  been  in  point,  if  the  arlu- 
trators  had  published  it  on  Sunday.  In  that  case  the  publication  of  an  award 
was  regarded  as  equivalent  to  the  giving  of  judgment,  which  can  not  be  dons 
on  Sunday;  but  I  find  no  case  that  would  warrant  us  in  oonduding  that  the 
award  is  vitiated  and  made  void,  by  what  was  done  by  the  arbitrators  on 
the  Sunday  preceding  its  publication.     As  before  remarked  it  was  [not]  un* 
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lawful  for  the  arbitrstora,  being  of  the  Jewish  persuasion,  to  do  what  they 
did  on  that  day,  in  the  investigation  of  the  matter,  and  if  their  sitting  and 
investigating  it,  preparatory  to  publishing  their  award,  might  be  regarded  as 
partaking  of  the  nature  of  a  judicial  proceeding,  which  I  very  much  doubt, 
still  it  would  not  render  their  subsequent  award  void.  Sunday  is  not  dies 
juridieus  for  the  giving  of  judgment,  or  the  awarding  of  judicial  process,  but 
it  may  be  for  other  matters  connected  with  judicial  proceedings:  3  Thomas' 
Coke,  355,  n.  3." 

Vkbbict  Rbtubnxd  on  SD2n>AY. — ^Where  a  jury  are  unable  to  agree  until 
Sunday  morning,  it  is  a  work  of  necessity  to  receive  their  verdict  on  that 
day:  Vam  Riper  ▼.  Fan  Riper,  7  Am.  Dea  676. 


Lewis  v.  Payn. 

[8  Oowm,  Tl.] 

Altsratton^of  a  Leaub  YOB  Tbabs,  even  in  an  immaterial  part^  by  one 
claiming  a  benefit  under  it»  destroys  his  right  of  action  on  it. 

Cahgklz^tion  or  Lo6S  ov  a  Deed  does  not  Divest  Title  vested  un- 
der it. 

Whsb  ah  Estate  can  not  Have  Existence  but  bt  Deed,  the  fraudulent 
destruction  of  the  deed,  by  the  holder  of  the  estate,  destroys  his  remedy 
thereon  as  well  as  his  estate. 

Ah  Bbtatx  which  icay  Exist  without  Deed  is  not  destroyed  by  the 
fraudulent  cancellation  and  destruction  of  the  deed  conveying  it,  by  the 
holder  thereof,  but  his  right  of  action  on  covenants  contained  therein  ii 
gone. 

Kent  Chaboe  Exists  onlt  bt  Deed,  and,  therefore,  both  deed  and  estate 
are  destroyed  by  a  fraudulent  alteration  of  the  deed. 

Wbbbb  a  Lease  is  Executed  in  Duplicate,  each  party  receiving  one, 
both  are  origiiiaUi;  the  fraudulent  alteration  of  one  of  them,  by  the  party 
holding  it,  does  not  destroy  his  estate  under  it,  if  the  other  remains 
intact. 

Alteration  in  a  Bond  by  the  Obligee,  in  a  point  not  material,  avoids  it. 

&EPIJCVIN.  The  defendant  avowed  the  taking  for  a  half-year's 
rent  in  arrear  on  a  lease  of  certain  land.  Pleas,  non-tenancy, 
and  riens  in  arriere.  At  the  trial  below,  the  defendant  gave  in 
evidence  the  lease  in  question  coDtaining  a  reservation  in  his  favor 
of  "  all  rents  now  due,  or  that  may  hereafter  become  due  "  by 
reason  of  certain  leases  previously  executed  to  certain  parties 
named  therein.  The  plaintiffs  claimed  that  the  words  "  or  that 
may  hereafter  become  due  "  had  been  fraudulently  interpolated 
by  the  defendant,  and  there  was  much  contradictory  evidence  on 
that  point.  The  plaintifb  introduced  a  counterpart  of  the  lease 
executed  by  both  parties  simultaneously  with  the  original.  The 
judge  instructed  the  jury  that  the  lease  was  void  and  the  plaint- 
i£b  entitled  to  a  verdict,  if  the  words  in  question  were  forged, 
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though  ia  fact  not  material  to  the  rents  in  dispute.  Yerdict  for 
the  plaintiffs.  Motion  for  a  new  trial  on  grounds  which  appear 
fr(5m  the  opinion. 

S,  G.  Huntington,  for  the  motion. 

J,  L'Amoreux,  contra. 

Bj  Court,  Sayaqe,  C.  J.  The  defendant  alleges  that  the  ver- 
dict is  against  evidence.  The  evidence  is  certainly  contradict- 
ory, and  as  it  is  the  province  of  the  jury  to  weigh  the  testimony, 
I  should  feel  unwilling  to  disturb  the  verdict  on  the  question  of 
alteration.  The  jury  would  have  been  justified  in  finding  either 
way.  The  evidence  as  to  the  character  of  the  defendant  was 
improper,  but  was  not  objected  to,  and  some  of  the  questions 
were  put  by  the  defendant's  own  counsel. 

The  only  point  for  the  present  discussion  is  the  correctness 
of  the  judge's  charge.  This  must  be  understood  in  reference  to 
the  facts  of  the  case.  The  lease  was  proved  and  admitted  to  be 
in  the  handwriting  of  the  defendant.  If,  therefore,  any  altera- 
tion was  made,  it  must  have  been  made  by  the  defendant  him- 
self, and  not  by  a  stranger.  Had  the  judge  said  that  if  the 
lease  (supposing  it  to  be  for  a  term  of  years  and  therefore  a 
chattel)  had  been  altered  by  Payn,  though  in  a  part  not  ma- 
terial, yet  it  would  thereby  become  void  and  inoperative  as 
respects  Payn's  right  to  recover  upon  it,  no  fault  could  possibly 
have  been  found  with  the  charge.  The  law  was  thus  laid  down 
in  Pigot's  case,  11  Co.  27.  This  was  an  action  on  a  bond.  It 
was  there  resolved  '*that  when  any  deed  is  altered  in  a  point 
material,  by  the  plaintiff  himself,  or  by  any  stranger^  without  the 
privity  of  the  obligee,  be  it  by  interlineation,  addition,  raising, 
or  by  drawing  of  a  pen  through  a  line,  or  through  the  midst  of 
any  material  word,  the  deed  thereby  becomes  void."  **  So,  if 
the  obligee  alters  the  deed  by  any  one  of  the  said  ways,  al- 
though it  is  in  words  not  material,  yet  the  deed  is  void;  but  if 
a  stranger,  without  his  privity,  alters  the  deed  by  any  of  the 
said  ways,  in  any  point  not  material,  it  shall  not  avoid  the 
deed."  So  in  Shepherd's  Touchstone,  69:  ''If  the  alteration 
be  made  by  the  party  himself  that  owneth  the  deed,  albeit  it  be 
in  a  place  not  material,  and  that  it  tend  to  the  advantage  of 
the  other  party  and  his  own  disadvantage,  yet  the  deed  is 
thereby  become  void."  This  doctrine  is  referred  to  and  adopted 
in  numerous  authorities:  4  Com.  Dig.  by  Day,  294;  15  Johns. 
297.  The  ancient  doctrine  on  this  subject  is  supposed  by 
plaintiffs  counsel  to  have   undergone   some  modification  in 
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modern  times.    Piatt,  justice,  in  Jackson  ex  dem,  Malin  v.  Alalin, 
15  Johns.  207,  expresses  a  doubt  whether  the  act  of  a  stranger 
should  prejudice  a  party,  though  the  alteration  be  in  a  part 
material;  and  in  Bee8  v.  Overbaugh,  6  Co  wen,  746,  we  held  that 
it  Bhould  not.     Yet  no  doubt  is  anywhere  expressed  that  a  deed 
is  rendered  ^oid  by  an  alteration  in  favor  of  the  party  making  it. 
In  Hatch  v.  Match,  9  Mass.  311  [6  Am.  Dec.  67],  Sewall,  jus- 
tice. Bays  these  rules  have  not  the  same  operation  where  a  title 
to  real  estate  is  in  question.     The  canceling  of  a  deed  will  not 
divest  property  which  has  once  vested  by  a  transmutation  of 
possession.     A  man's  title  to  his  estate  is  not  destroyed  by  the 
destruction  of  his  deed.    The  case  of  Bolton  y.  Bishop  of  Carlisle, 
2  H.  Bl.  250,'  was  brought  to  recover  an  incorporeal  heredita- 
ment, a  presentation  to  a  vicarage,  and  it  was  there  held  that  a 
right  once  vested  is  not  divested  by  merely  canceling  the  deed, 
or  by  a  loss  of  the  title.     In  that  case  the  deed  was  said  to  be 
canceled  by  the  seal  of  the  grantor  being  taken  off  and  de- 
stroyed or  lost,  but  by  whom  it  is  not  said. 

This  doctrine  was  adopted  in  Jackson  v.  Chase,  2  Johns.  86, 87; 
and  several  ancient  authorities  say  a  rent  or  other  subject  of 
grant  is  not  lost  by  the  destruction  of  the  deed,  as  a  bond  or 
chose  in  action  is:  Yiner's  Abr.,  Faits,  X,  2  pi.  5,  citing  Yentris, 
297;  and  2  Lev.  113,  with  a  query  by  Yentris,  if  the  party  him- 
self cancels  it:  1  Salk.  120.  In  Bead  v.  Brookman,  3  T.  B. 
lol,  the  question  was  like  that  in  BoUon  v.  Bishop  of  Carlisle^ 
whether  a  deed  could  be  well  pleaded,  being  canceled  or  lost 
by  time  and  accident.  It  was  there  held  that  when  the  plaintiff 
declares  on  a  lost  deed,  the  proper  course  is  to  describe  it  as 
lost,  and  then  no  profert  is  necessary.  The  court  proceed  upon 
the  doctrine,  which  can  not  be  contested,  that  the  loss  of  a  deed 
does  not  deprive  the  party  of  a  remedy  upon  it.  In  Dyer,  162, 
a.,  it  was  held  that  an  indenture,  being  a  lease  for  years,  had 
lost  its  efficacy,  certain  words  not  material  being  erased  by  the 
lessee.  In  Miller  v.  Manwaring,  Cro.  Jac.  399,*  the  case  was, 
a  lease  had  been  given  to  Rochester  for  thirty  years,  and  a  ma- 
terial erasure  had  been  made  in  it.  Two  justices  held  that  the 
deed  was  void,  but  the  lease  remained,  and  they  took  a  differ- 
ence where  an  estate  loseth  its  essence  by  a  deed,  viz.,  when  it 
may  not  have  an  essence  without  a  deed,  as  a  lease  by  a  cor- 
poration, or  of  tithes,  or  grant  of  a  rent  charge;  if  the  deed  be 
rased  after  deliver}',  it  determines  the  estate  and  makes  it 
void.     But  when  the  estate  may  have  essence  without  a  deed, 
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there,  though  the  estate  is  actually  created  by  deed,  which  ia 
afterwards  rased  by  the  party  himself,  or  a  stranger,  that  shall 
not  destroy  the  estate,  although  it  destroys  the  deed.  Where- 
fore they  concluded  in  that  case  that  the  rasure  did  not  avoid 
the  lease.  Croke  argued  that  as  the  lease  only  existed  by  the 
deed,  it  was  a  contract  by  deed,  and  the  party  in  interest  under 
that  deed  rasing  it,  he  had  destroyed  the  deed  and  thereby 
terminated  his  interest  under  it.  Then,  as  the  lessee  made  the 
rasure,  he  thought  it  was  at  the  election  of  the  lessor  whether 
the  lease  should  be  in  force.  In  1  Nels.  Abr.  625,  this  doctrine 
is  thus  laid  down:  where  an  estate  can  not  have  its  essence 
without  a  deed,  there,  if  the  deed  is  rased  in  a  material  pork 
after  the  delivery,  it  makes  the  estate  void;  but  if  the  estate 
may  have  an  essence  without  a  deed,  there  the  rasure  should 
not  destroy  the  estate,  but  the  deed. 

In  the  note,  136,  to  Co.  Lit.  225,  b,  it  is  said  that  the  can« 
celing  of  the  deed  does  not  divest  the  estate  from' the  person 
in  whom  it  is  vested  by  the  deed:  Citing  1  Rep.  in  Ch.  100; 
Gilb.  236.  In  the  case  of  BoUon  v.  Bishop  of  Carlisle,  the 
court  held  that  the  canceling  of  a  deed  did  not  divest  property 
which  has  vested  by  transmutation  of  possession,  and  that  the 
law  is  the  same  with  things  that  lie  in  grant.  The  case  Ijefore 
them  was  of  an  advowson.  The  action  was  a  quare  impedii  to 
recover  the  presentation  to  a  vicarage,  an  incorporeal  hered- 
itament; but  that  case  supposes  the  deed  lost,  not  fraudu- 
lently altered  by  a  party  to  bo  benefited  by  the  alteration.  The 
doctrine  in  Cro.  Car.  &  Nels.  Abr.  seems  to  be  sound,  that  where 
an  estate  can  not  have  existence  but  by  deed,  and  the  deed 
creating  the  estate  is  fraudulently  destroyed  by  the  party  pos- 
sessing the  estate,  the  deed  is  void  as  to  any  remedy  in  favor 
of  the  fraudulent  party;  and  the  estate  which  he  derived  undez 
it  is  gone.  But  where  an  estate  which  may  exist  without  dee<l 
(for  instance,  a  fee-simple  estate  in  lands)  is  conveyed  by  deed, 
then  the  fraudulent  alteration  or  canceling  the  deed  destroys 
the  deed,  but  not  the  estate.  If  the  deed  be  a  quitclaim,  the 
party  loses  nothing;  if  it  contain  covenants,  he  loses  all  right 
to  an  action  on  these;  but  the  title  is  not  divested.  A  rent 
charge  can  be  created  in  no  other  manner  than  by  deed;  and 
the  fraudulent  alteration  destroys  both  the  deed  and  the  estate. 

In  this  case,  however,  there  are  two  leases,  one  for  each 
party,  both  alike,  and  both  are  properly  originals,  as  they  are 
each  executed  by  both  parties,  so  that  there  was  8u£Scient  evi- 
dence to  have  authorized  a  recovery  by  the  defendant  without 
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the  production  of  the  deed  in  his  poBsessiony  unless  his  estate 
is  gone  in  consequence  of  the  alteration  made  by  him  in  the 
copy  of  the  lease,  which  was  in  his  possession.  Had  there  been 
bat  one  lease,  and  that  had  been  altered  by  Payn,  as  the  copy 
in  his  possession  was,  all  the  estate  which  be  takes  by  it  would 
be  forfeited  and  gone.  The  alteration  avoids  that  deed  so  far 
as  he  derives  a  benefit  under  it.  But  the  estate  is  not  destroyed, 
as  there  is  still  a  valid  deed  in  possession  of  Lewis,  which 
Becures  to  him  the  estate  granted. 

I  am,  on  the  whole,  of  opinion  that  although  Payn  altered 
the  lease  in  his  possession,  yet  the  estate  created  by  it,  and  by 
the  lease  in  Lewis'  possession  having  vested  in  him,  and  being 
stQl  supported  by  the  lease  in  possession  of  Lewis,  was  not 
divested  by  the  fraudulent  alteration  of  the  deed.  Had  Payn 
altered  both,  then  he  would  have  lost  his  estate.  The  rule 
laid  down  to  the  jury  is  law  as  applicable  to  bonds;  but  the  dis- 
tinctions now  taken  were  not  adverted  to. 

New  trial  granted. 

ALTXRATioir  ov  iNSTRUMSiiTa,  Efvbgt  ov. — ^This  snbject  is  conaidered, 
tnd  many  cases  ooUeeted  in  the  note  to  Woodtoorth  v.  Bank  qf  America^  10 
Am.  Deo.  267.  So,  also,  on  the  same  point,  Stephens  v.  Oraham,  10  Id.  485; 
Dtn  ▼.  Wright^  11  Id.  6i6;  Campbell  v.  McArthur,  Id.  737;  and  Aubuchon 
▼.  McKniglUj  13  Id.  502,  and  note.  As  to  the  effect  of  an  alteration  in  a 
nemoiandnm  indorsed  on,  or  annexed  to,  a  note  or  bill,  see  the  note  to 
Tuckerman  v.  HartweU^  14  Am.  Dee.  225.  The  doctrine  of  the  principal 
esse  that  a  fraudnlent  alteration  of  a  deed  by  the  grantee  does  not  divest 
title  which  has  become  vested  under  it,  is  approved  in  Jackson  v.  Jacohy,  9 
Cow.  126;  Jackson  V,  Oould^  7  Wend.  366;  Smith  v.  McOouxin,  3  Barb.  407; 
OhappeU  ▼.  Spencer,  23  Id.  586.  Particularly  an  alteration  in  an  immaterial 
psrt:  Herrick  v.  MaUn,  22  Wend.  393.  So^  as  to  the  cancellation  of  the 
deed:  Suydam  v.  Seals,  4  McLean,  14.  Bat  such  an  alteration  by  a  party 
to  an  instrument  vitiates  it  as  against  him  with  respect  to  all  benefits,  rem- 
^es,  and  rights  of  action  which  depend  upon  the  instrument  itself:  Tillon 
▼•  ClUUan  and  Essex  MuL  Ins,  Co.,  7  Barb.  567;  Nortliern  Railroad  Co,  v. 
-MtUer,  9  Id.  278;  Moir  v.  Brown,  14  Id.  48;  Waring  v.  Smytli,  2  Barb.  Ch. 
127;  per  Buggies,  Vice-chancellor,  all  citing  Lewis  v.  Payn,  as  an  authority 
CD  this  point.  Li  lAUU  v.  Hemdon,  10  WalL  31,  also,  it  is  referred  to  as 
Mthority  for  the  position  that  an  erasure,  or  other  alteration  found  in  a 
deed,  will,  in  the  absence  of  proof  to  the  contrary,  be  presumed  to  have  been 
isade  before  the  deed  was  executed. 

Upon  a  second  trial  of  the  principal  case,  in  accordance  with  the  foregoing 
decision,  the  question  as  to  whether  or  not  there  had  been  a  fraudulent  altera- 
tioQ  of  the  lease  in  question  was  again  submitted  to  the  jury,  who  found 
Hpynst  the  defendant,  and  the  supreme  court  refused  to  disturb  the  verdict: 
iU  V.  Payn,  4  Wend.  423. 
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[8  GowxH.  178.J 

BcmciENcr  ov  Avermznt  on  General  Dbmubber. —  In  a  decburatioa 
against  a  defendant  for  corrupt  miaconduct  as  a  commissioner  onder  the 
insolvent  act  in  discharging  the  plaintiff's  debtor,  whereby  the  debt  was 
lost»  an  averment  that  after  judgment  the  debtor  could  not  be  found  to 
satisfy  the  plaintiff  is  sufficient  on  general  demarrer,  without  all^f^ing 
that  a  ca,  so,  was  issued  and  returned  non  esi  inventus. 

Judge  op  a  C!oubt  or  Record  is  not  Tjablr  in  a  civil  action,  even  for 
corrupt  misconduct  in  office. 

Judicial  Liabilitt,  Cases  Concerning,  reviewed  by  Savage,  C.  J. 

CoifMissiOKER  is  NOT  A  JuDOE  ov  KsooRD,  who  is  Specially  authorijBed  by 
statute  to  perform  certain  duties  of  a  judge  of  the  supreme  court  in 
granting  discharges  to  insolvents,  though  he  acts  judicially  within  his 
jurisdiction. 

Malicious  and  Corrupt  Conduct  in  Orige  can  not  be  alleged  or  proved 
against  one  acting  under  a  special  and  limited  jurisdiction,  in  contradic- 
tion to  his  own  reoord,  which  is  made  by  statute  conclusive  evidence. 

COMMISSIONSR  IN  INSOLVENCY  LS    NOT    CiVILLY  LlABLB  fOT  alleged  COrmpt 

and  malicious  misconduct  in  granting  a  discharge  to  an  insolvent  where 
he  has  junsdiction,  and  where  the  discharge  being  made  by  statute,  con- 
clusive evidence  of  the  facts  therein  shows  on  its  face  that  all  the  pro- 
ceedings were  regular  and  correct;  as,  where  it  is  alleged  that  the 
discharge  was  granted  without  notice  to  creditors,  "deceitfully,  cor- 
ruptly," etc.,  "  under  color  and  pretense"  that  an  adjoomment  had  been 
had  from  a  prior  hearing,  when  there  was  no  such  adjournment^  hot  the 
discharge  states  that  there  was  a  regular  adjournment. 
DiSGHAROB  CAN  NOT  BB  CONTRADICTED  in  pleading,  if  the  statute  makes  it 
conclusive  as  evidence. 

AonoN  against  the  defendant  for  alleged  corruption  and  mia* 
conduct  as  a  commissioner  under  the  insolvent  act  in  granting 
a  discharge  to  one  Shepherd,  the  plaintiff  s  debtor,  whereby  the 
plaintiff  lost  his  debt.  The  declaration  alleged  in  substance  that 
the  plaintiff,  being  a  creditor  of  Shepherd,  brought  an  action 
against  him  in  which  the  said  Shepherd  put  in  special  bail;  that 
while  the  action  was  pending,  Shepherd  filed  a  petition  praying 
the  defendant  Bucklin,  as  commissioner  under  the  insolvent  act, 
to  grant  him  bis  discharge;  that  the  defendant  made  an  order 
for  Shepherd's  creditors  to  show  cause  against  his  discharge  on 
December  9,  1824;  that  the  plaintiff  appeared  on  that  day,  but 
that  Shepherd  did  not,  nor  did  any  one  on  his  behalf;  that  the 
defendant  adjourning  to  December  11,  1824,  when  the  plaintiff 
again  appeared,  but  there  was  no  appearance  for  Shepherd, 
who  had  removed  from  the  state;  that  on  that  day  the  defend- 
ant dismissed  further  proceedings  in    the   matter;    that  the 
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plaintifiT  on  June  20,  1825,  obtained  a  verdict  in  his  ac- 
tion against  Shepherd  for  a  certain  sum;  that  on  July  2,  1825, 
Shepherd  returned  to  the  state,  and  the  defendant  Bucklin, 
cormptly  colluding  and  conspiring  with  him  to  prevent  the 
plaintiff  from  availing  himself  of  his  verdict,  without  any  notice 
to  Shepherd's  creditors,  and  without  any  adjournment  of  the 
former  hearing,  corruptly,  fraudulently,  collusively,  and  ma- 
liciously, and  under  color  and  pretense  that  the  hearing  had 
been  adjourned  to  July  2d,  discharged  Shepherd,  setting  forth 
the  discharge  verbatim,  wherein  it  was  expressly  recited  that 
such  adjournment  had  been  had;  that  such  recital  was  false;  that 
on  July  5tb,  Shepherd  again  left  the  state;  that  judgment  was 
afterwards  entered  on  the  plaintiff's  verdict,  but  no  property 
could  be  found,  and  that  Shepherd's  body  had  not  been  surren- 
dered and  could  not  be  found;  and  that  the  bail  were  afterwards 
released  on  the  ground  of  the  insolvent  discharge,  and  the 
plaintiff  lost  his  debt,  etc.  To  this  declaration,  the  defendant 
filed  a  plea,  the  substance  of  which  is  stated  in  the  opinion. 
Demurrer  to  the  plea,  on  the  ground  that  it  was  no  answer  to 
the  declaration;  that  it  did  not  deny  or  confess  and  avoid  the 
facts  stated;  that  the  allegations  of  fraud  and  collusion  were 
not  denied;  that  the  plea  simply  reiterated  the  facts  stated, 
and  averred  that  the  discharge  had  not  been  reversed  or  vacated. 
Joinder  in  demurrer. 

C.  E.  Clarke  and  J,  Plait,  for  the  demurrer. 

IhlcoU,  aUomey^eneraly  contra. 

By  Ck>urt,  Savaoe,  C.  J.  The  principal  question  argued, 
though  I  think  not  necessarily  involved  in  the  demurrer,  is, 
whether  a  judge  of  a  court  of  record  is  responsible  for  a  corrupt 
exercise  of  his  o£Sce. 

The  question  upon  the  record  is,  whether  malicious  and  cor- 
rupt conduct  in  his  office  can  be  alleged  and  proved  against 
a  person  acting  under  a  special  and  limited  jurisdiction,  in  con- 
tradiction to  his  own  record,  which  is  declared  by  statute  to  be 
conclusive  evidence. 

The  declaration  expressly  charges  that  the  defendant  acted 
corruptly  and  maliciously,  and  without  jurisdiction,  in  granting 
Shepherd's  discharge.  The  plea  sets  forth  the  insolvency  and 
petition  upon  which  the  proceedings  were  founded,  and  then 
avers  that  such  proceedings  were  had  that  Shepherd  was  dis- 
charged; but  does  not  traverse  the  facts  specially  alleged,  that  he 
acted  without  jurisdiction,  and  corruptly  and  maliciously.     The 

Am.  Dso.  Vol.  XVIU— 38 


434  GuKNiNGHAic  V.  BuGELiN.  [New  York, 

plea  is  certainly  not  a  full  answer  to  tbe  declaration,  and  would 
seem,  therefore,  to  be  bad  in  an  ordinary  case  of  pleading. 

But  it  was  contended  that  the  declaration  is  bad  in  substaDce, 
inasmuch  as  it  shows  no  damage;  that  it  contains  no  averment 
of  the  issuing  of  a  ca.  sa.  against  Shepherd,  and  non  constal  but 
that  he  might  have  paid  the  plaintiff's  demand,  if  charged  in 
execution.  The  averment  is,  that  he  could  not  be  found  to 
satisfy  the  plaintiff.  This  is  sufficient  upon  general  demurrer. 
Had  the  defendant  demurred  specially  to  the  declaration,  it 
might  have  been  held  otherwise.  Whether  it  would,  we  need 
not  now  decide.  The  charge  in  the  declaration  is  substantially 
stated,  that  by  means  of  the  defendant's  irregular  and  unlawful 
and  corrupt  conduct  as  a  commissioner,  under  the  act  of  1819, 
the  body  of  Shepherd  was  discharged  from  imprisonment,  in 
consequence  of  which  the  plaintiff  lost  his  debt;  for  tbe  pur« 
poses  of  the  present  discussion,  these  facts  must  be  considered 
as  admitted;  they  are  admitted  on  the  record  by  the  pleadings. 

The  general  question,  then,  is,  whether  the  facts  alleged  can 
avail  the  plaintiff  in  the  present  suit.  In  deciding  this  question, 
it  will  be  found  on  inquiry,  that  the  law  of  judicial  irresponsi- 
bility is,  as  I  before  remarked,  out  of  the  case. 

'*  The  doctrine  which  holds  a  judge  exempt  from  a  civil  suit 
or  indictment,  for  any  act  done  or  omitted  to  be  done  by  him 
sitting  as  judge,"  says  Kent,  C.  J.,  5  Johns.  291,  '*has  a  deep 
root  in  the  common  law."  In  the  case  of  Yates  v.  Lansing^  5 
Johns.  282,  and  9  Id.  395  [6  Am.  Dec.  290],  the  question  of  judi- 
cial inviolability  was  fully  discussed,  both  by  the  counsel  and 
by  the  court;  but  the  question  in  that  case  was  whether  the 
chancellor  had  acted  without  jurisdiction  in  imprisoning  the 
plaintiff,  and  was,  therefore,  personally  liable;  not  whether  the 
chancellor  or  a  judge  would  be  liable  civilly  for  corrupt  conduct 
in  bis  office.  Many  of  the  English  cases  cited  assert  the  total  ex- 
emption of  judges  of  record  from  responsibility  or  accountability 
in  any  way,  except  to  the  king  by  whom  they  were  appointed, 
and  in  whose  name  and  stead  they  administer  justice.  Hawkins 
says,  book  2,  c.  72,  sec.  6:  "  And  as  the  law  has  exempted 
jurors  from  the  danger  of  incurring  any  punishment  in  respect 
of  their  verdict  in  criminal  cases,  it  hath  also  freed  the  judges 
of  all  courts  of  record  from  all  prosecutions  whatsoever,  except 
in  tbe  parliament,  for  anything  done  by  them  openly  in  such 
courts  as  judges.  For  the  authority  of  a  government  can  not  be 
maintained,  unless  the  greatest  credit  be  given  to  those  who  are 
BO  highly  intrusted  with  the  administration  of  public  justice,  and 
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it  would  be  impossible  for  them  to  keep  up  in  the  people  that 
veneration  of  their  persons,  and  submission  to  their  judgments, 
without  which  it  is  impossible  to  execute  the  laws  with  vigor 
and  success,  if  they  should  be  continually  exposed  to  the  prose- 
cutions of  those  whose  partiality  to  their  own  causes  would  in- 
duce them  to  think  themselves  injured.    Yet,  if  a  judge  will  so 
far  forget  the  dignity  and  honor  of  his  post,  as  to  turn  solicitor 
in  a  caose  which  he  is  to  judge,  and  privately  and  extrajudi- 
cially tamper  vnth  witnesses  or  labor  jurors,  he  hath  no  reason 
to  complain  if  he  be  dealt  with  according  to  the  same  capacity 
to  which  he  so  basely  degrades  himself."    Hawkins  is  here 
treating  of  conspiracy;  and  by  the  latter  sentence,  no  doubt, 
intends  to  say,  that  judges  who  so  conduct  are  liable  to  a  prose- 
cution  for  conspiracy.     That  is  the  subject  treated  of  in  this 
chapter.     In  12  Go.  25,  is  stated  the  case  of  one  Nudigate,  who 
was  a  justice  of  the  peace,  and  had  recorded  a  force  upon  view, 
which  he  did  as  judge  upon  record,  and  a  bill  was  exhibited 
against  him  for  this;  that  he  had  falsely  made  a  record,  when, 
indeed,  there  was  not  any  force,  and  by  the  opinions  of  Catlin 
and  Dyer,  chief  justices,  it  was  resolved,  **  that  that  thing  that 
a  judge  doth  as  judge  of  record  ought  not  to  be  drawn  in  ques- 
tion."   Holt,  G.  J.,  says:  ''A  judge  is  not  answerable,  either 
to  the  king  or  the  party,  for  the  mistakes  or  errors  of  his  judg- 
ment in  a  matter  of  which  he  has  jurisdiction;  it  would  expose 
the  justice  of  the  nation,  and  no  man  would  execute  the  office 
upon  peril  of  being  arraigned  by  action  or  indictment  for  every 
judgment  he  pronounces:"  OroenveU  v.  Burwell^  1  Salk.  396.^ 
In  another  report  of  the  same  case,  12  Mod.  389,  his  language 
is  stated  rather  more  strongly:  ''Then,  if  the  censors  in  this 
case  are  judges  of  record,  the  consequence  is  very  strong  that 
no  act  of  theirs,  which  they  do  as  judges,  is  traversable,  and  no 
averment  receivable  that  a  judge  of  record  has  acted  against  hia 
duty.     A  judge  of  oyer  and  terminer  was  indicted;  for  that,  he 
heing  a  judge,  and  one  being  indicted  before  him  for  trespass, 
he  made  up  the  record  to  be  for  felony,  and  adjudged  the  in- 
dictment did  not  lie,  and  it  was  quashed;  and  that  it  should 
never  be  averred  but  that  it  was  for  felony,  nor  could  a  judge 
he  supposed  guilty  of  such  an  offense. "    The  case  of  Hamond 
V.  Howell,  recorder  of  London,  2  Mod.  218,  had  been  previously 
decided,  containing  the  doctrine  that  no  action  lies.     In  MUler 
V.  Seare,  2  Bl.  1141,'  De  Grey,  Chief  Justice,  says:   *'It  is 
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agreed  that  the  judges  in  the  king*a  Buperior  courts  of  justice 
are  not  liable  to  answer  personally  for  their  errors  in  judgment. 
In  courts  of  special  and  limited  jurisdiction,  having  power 
to  hear  and  determine,  a  distinction  must  be  made.  While  act- 
ing within  the  line  of  their  authority,  they  are  protected  as  to 
errors  in  judgment;  otherwise  they  are  not  protected."  Lord 
Mansfield  says,  Cowp.  172:  ''  If  an  action  be  brought  against  a 
judge  of  record,  for  an  action  done  by  him  in  his  judicial  ca* 
pacity,  he  may  plead  that  he  did  it  as  judge  of  record,  and 
that  will  be  a  complete  justification/' 

In  the  case  of  Taics  v.  Lansing^  6  Johns.  282  [6  Am.  Dec. 
290],  these  cases  and  many  more  are  ably  reviewed  by  Kent,  C. 
J.,  and  he  concludes  an  eloquent  opinion  by  saying,  that 
*'  whenever  we  subject  the  established  courts  of  the  land  to  the 
degradation  of  private  prosecution,  we  subdue  their  independ- 
ence, and  destroy  their  authority.  Instead  of  being  venerable 
before  the  public,  they  become  contemptible;  and  we  thereby 
embolden  the  licentious  to  trample  upon  everything  sacred  in 
society,  and  to  overturn  those  institutions  which  have  hitherto 
been  deemed  the  best  guardians  of  civil  liberty."  When  the 
Bame  case  was  decided  in  the  court  for  the  correction  of  errors, 
the  prevailing  opinion  was  delivered  by  Mr.  Senator  Piatt,  who 
concurred  generally  in  the  views  expressed  by  the  justice,  and 
relied  principally  upon  the  same  authorities.  The  argument  on 
the  other  side  admitted  the  inviolability  of  judges,  whether  supe- 
rior or  inferior,  so  long  as  they  acted  within  their  jurisdiction. 
There  ore  other  cases  in  this  court  recognizing  the  general  doc- 
trine. In  McDowell  v.  Van  Deusen,  12  Johns.  356,  the  court  lay 
down  this  proposition:  "  It  is  a  general  principle  that  a  judge 
can  not  be  excepted  to  or  challenged  for  corruption;  but  must 
be  punished  by  indictment  or  impeachment."  They  cite  1  Inst. 
294,  and  2  Id.  422. 

In  the  case  now  under  consideration,  it  can  not  be  success- 
fully contended  that  the  defendant  is  a  judge  of  record.  He  is  a 
commissioner;  not  clothed  with  any  general  judicial  authority; 
not  vested  with  power  to  fine  and  imprison;  but  specially  author- 
ized to  do  certain  acts  under  certain  circumstances.  Within 
his  jurisdiction,  he  acts  judicially.  He  is  a  commissioner  to 
perform  certain  duties  of  a  judge  of  the  supreme  court;  but 
judges  of  the  supreme  court,  as  such,  have  no  authority  to  dis- 
charge insolvent  debtors.  That  power  is  conferred  upon  them 
severally,  by  the  same  statute  which  gives  a  similar  authority  to 
commissioners.    When  judges  act  under  the  insolvent  law,  they 
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act,  not  as  jadges,  but  as  commissioners,  clothed  with  the  same 
powers,  and  subject  to  the  same  liabilities,  as  all  other  coitimis- 
sioners.     In  some  things  they  act  judicially;  and  while  they  so 
act,  are  not  respoDsible  for  any  error  of  judgment,  if  they  are 
for  willfal  misconduct.    On  this  point  there  are  some  decisions, 
both  in  the  English  courts  and  in  our  own.     Ashby  v.  While,  2 
Ld.  Raym.  938,  is  a  leading  case  in  the  class  of  actions  brought 
against  persons  clothed  with  a  special  authority.     The  ultimate 
determination  in  that  case  was,  that  a  person  entitled  to  vote  at 
an  election  for  members  of  parliament,  might  prosecute  for  an 
obstraction  of  that  right;  and,  for  anything  to  be  collected  from 
the  opinion  of  Chief  Justice  Holt,  the  motives  of  the  defendant 
were  not  considered  material,  though  from  the  declaration  it 
appears  that  the  refusal  of  the  plaintiff's  vote  is  charged  to 
have  been  done  malUioae.     In  Drewe  v.  CovUon,  1  East,  563, 
note  a,  before  Wilson,  J.,  the  action  was  for  refusing  the  plaint^ 
iff's  vote.     Wilson,  J.,  said:  **  This  is,  in  the  nature  of  it,  an 
action  for  misbehavior  by  a  public  officer  in  his  duty.     Now,  I 
think  it  can  not  be  called  a  misbehavior,  unless  maliciously  and 
willfully  done,  and  that  the  action  will  not  lie  for  a  mistake  in 
law;"  '*  and  by  willful,  I  understand  contrary  to  a  man's  own 
conviction."    And  he  held  the  want  of  malice  a  full  defense. 
In  Jenkins  v.  Waldron,  11  Johns.  114  [6  Am.  Dec.  359],  this  court 
recognized  the  same  principle,  and  applied  it  to  a  similar  case. 
They  held  that  no  action  lay  against  the  inspectors  of  a  pop- 
ular election,  for  refusing  the  plaintiff's  vote  without  malice. 
Spencer,  J.,  in  delivering  the  opinion  of  the  court,  says:  ''It 
would,  in  our  opinion,  be  opposed  to  all  the  principles  of  law, 
justice,  and  sound  policy,  to  hold  that  officers  called  upon  to  ex- 
ercise their  deUberative  judgments,  are  answerable  for  a  mistake 
in  law,  either  civilly  or  criminally,  when  their  motives  are  pure 
and  untainted  with  fraud  or  malice." 

In  the  case  of  Mather  v.  Hood,  8  Johns.  50,  this  court  held, 
that  a  justice  was  justified,  while  acting  within  his  jurisdio* 
tion,  under  the  statute,  to  prevent  forcible  entries  and  detain- 
ers. They  say  the  decisions  are  uniform  that  the  record  is  not 
traversable,  because  the  justice,  in  making  it,  acts  not  as  a  min- 
ister, but  as  a  judge;  and  according  to  settled  principles  of  law, 
a  record  of  such  proceedings,  which  is.rejg^lar  and  correct  upon 
the  face  of  it,  can  not  be  questioned  or  traversed  in  a  collateral 
action.  It  is  a  full  and  complete  bar  to  any  suit  against  the 
magistrate. 
The  case  of  Bigelow  v.  Steams,  19  Johns.  39  [10  Am.  Dec. 
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189],  was  an  action  against  the  justice  of  the  peace,  for  false 
imprisonment.  The  plaintiff  had  been  committed  to  jail  upon 
conviction  before  the  defendant  as  a  magistrate,  of  an  offense 
against  the  act  for  suppressing  immorality.  The  defendant 
justified  by  producing  the  record  of  conviction  of  the  plaintiff, 
who  then  offered  to  show  that  he  was  not  brought  into  court  be- 
fore the  justice  previous  to  conviction.  This  was  objected  to, 
but  admitted.  Spencer,  C.  J. ,  who  delivered  the  opinion  of  the 
court,  held  that  the  conviction  was  a  complete  justification  to 
the  defendant  as  to  anything  set  forth  in  it,  unless  he  had  ex- 
ceeded his  jurisdiction,  or  had  not  jurisdiction  of  the  person  of 
the  plaintiff.  He  says:  ''If  a  court  of  limited  jurisdiction 
issues  process  which  is  illegal,  and  not  merely  erroneous;  or  if 
a  court,  whether  of  limited  jurisdiction  or  not,  undertakes  to 
hold  cognizance  of  a  cause,  without  having  gained  jurisdiction 
of  the  person  by  having  him  before  them  in  the  manner  re- 
quired by  law,  the  proceedings  are  void;  and  in  the  case  of  a 
limited  or  special  jurisdiction,  the  magistrate  attempiiug  to  en- 
force a  proceeding  founded  on  any  judgment,  sentence,  or  con- 
viction, in  such  a  case  becomes  a  trespasser."  He  then  refers 
to  the  decision  in  Mather  v.  Hood,  where  conviction  was  held 
conclusive,  but  says,  neither  that  case,  nor  any  other,  sanctions 
the  doctrine  that  the  want  of  jurisdiction  of  the  person  may  not 
be  shown  to  avoid  a  conviction  before  a  magistrate. 

The  statute  under  which  the  commissioner  acted,  contains 
this  clause:  *'  Which  discharge,  or  the  record  thereof,  shall  be 
sufiScient  authority  to  the  sheriff  or  jailer  for  discharging  soch 
prisoner;  and  shall  be  conclusive  evidence  in  aU  the  courts 
within  this  state  of  the  facts  therein  contained,"  etc.  In  the 
case  of  Mather  v.  Hood  the  court  held  the  record  of  conviction 
conclusive,  and  not  traversable,  when  it  shows  that  the  justice 
had  jurisdiction,  and  that  he  proceeded  regularly.  The  statute 
does  not  make  the  discharge  a  record  until  the  proceedings 
shall  be  filed  with  the  county  clerk;  but  it  makes  the 
discharge  itself,  or  the  record  of  it,  conclusive  evidence 
of  the  facts  contained  in  it.  A  record  is  also  conclusive 
evidence  of  the  facts  contained  in  it.  The  discharge,  then, 
is  of  the  same  authority  as  a  record.  Both  are  conclusive 
evidence  of  the  facts  set  forth  in  them;  and  if  conclusive, 
then  no  evidence  can  be  given  to  contradict  or  impeach 
them.  In  Mather  v.  Hood,  the  plaintiff  offered  to  show  that 
the  important  fact  stated  in  the  record,  viz.,  that  the  party  con- 
victed held  the  premises  forcibly,  was  untrue;  but  the  ooort 
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would  not  listen  to  the  testimoDj.  If  this  case  had  gone  down 
to  trial  upon  the  general  issue,  and  the  discharge  had  been 
X>roduced  in  evidence  under  a  notice,  as  it  might  have  been,  and 
the  plaintiff  had  then  offered  to  prove  the  facts  upon  which  he 
now  relies,  to  wit,  that  the  commissioner,  on  the  ninth  of  De- 
cember, adjourned  the  proceedings  to  the  eleventh,  and  then 
refused  the  application,  the  case  would  have  been  in  all  respects 
parallel  to  the  case  of  Mather  v.  Hood.  Such  evidence  could 
not  have  been  received.  If  the  discharge  could  not  be  contra- 
dicted in  evidence,  neither  should  it  be  in  pleading. 

There  is  no  question  arising  here  as  to  jurisdiction.     The 
commissioner  had  by  statute  jurisdiction  of  the  subject-matter. 
By  the  petition  and  oath  of  Shepherd,  he  acquired  jurisdiction 
of  his  person.     The  subsequent  proceedings,  if  irregular,  are 
voidable,  but  not  void.     They  may  be  reversed  on  certiorari; 
but  while  they  remain  matter  of  record  and  conclusive  evidence, 
the  facts  stated  in  the  discharge  can  not  be  controverted. 
They,  of  course,   furnish  a  perfect  protection  to   the  officer: 
See  3  Cowen,   209;    Adkim  v.  Breioer  [15  Am.   Dec.   264]. 
Whether  it  was  wise  in  the  legislature  to  put  it  in  the  power  of 
officers  thus  to  protect  themselves  by  making  their  records 
correct  in  form,  though  contrary  to  the  truth,  is  not  a  question 
for  our  consideration.    They  undoubtedly  knew  that  if  the 
proceedings  of  officers,  acting  under  a  limited  and  special  juris- 
diction, should  be  erroneous,  they  might  be  reversed  on  cer- 
tiorari; and  that  if,  upon  certiorari  brought,  the  officers,  to 
support   their  erroneous    proceedings,   should    make  a  false 
return,  they  would  be  personally  responsible  to  the  party  in- 
jured.    Sabject  to  this  remedy  they  seem  occasionally  to  have 
thought  it  proper,  in  relation  to  delicate  and  important  trusts, 
though  to  be  executed  summarily  and  by  single  magistrates,  to 
throw  around  them  the  shield  of  j  udicial  irresponsibility .    Seeing 
this  established  in  relation  to  certain  common  law  magistrates, 
should    remove  doubt,  if    there    be    any,  as  to  the  conclu- 
siveness of  this  discharge,  though  that  conclusiveness  depends 
upon    statute.     It  is  not  a  strange  or  anomalous  doctrine. 
I  have  supposed  it  established  at  common  law.     We  have  seen 
how  strongly  it  is  supported.     No  case  has  been  produced 
showing  that  a  judge  of  a  court  of  record  has  ever  been  held 
responsible  in  a  civil  action,  even  for  misconduct  in   office. 
Holt,  0.  J.,  says  they  have  been  laid  by  the  heels,  and  com- 
pelled to  ask  the  king's  pardon;  by  which  I  understand  they 
were  remDved  from  office.     Indeed,  the  same  reasons  operate. 
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in  some  measuro,  to  protect  them  against  all  suits,  whetlier 
arising  from  their  errors  or  their  crimes.  If  an  action  were  to 
lie  at  all,  it  would  be  easy  for  every  person  dissatisfied  witli 
the  decision  of  the  court,  and  one  party  is  always  dissatisfied, 
to  allege  corruption;  and  thus  to  harass  the  judges,  whoae 
time  and  property,  if  they  happen  to  have  any,  would  be  wasted 
in  defending  suits  which,  if  not  founded  in,  might  be  supported 
by  corruption.  Hard,  indeed,  would  be  the  condition  of  a 
judge  if  he  were  thus  exposed  to  never-ending  litigation. 

But  I  forbear  to  pursue  this  subject.  It  is  enough,  in  the 
case  before  us,  that  the  statute  has  made  the  commissioners' 
own  act  not  only  evidence,  bat  conclusive  evidence,  of  his  pro- 
ceedings. It  is  not  to  be  contradicted.  While  the  discharge, 
therefore,  remains  in  force,  we  must  look  into  that,  and  no- 
where else,  for  a  correct  history. 

The  defendant  is  entitled  to  judgment  on  the  demurrer. 

Judgment  for  the  defendant. 


T.^AHTT.TTv  or  Judicial  Officers  fob  Misconduct. — See  on  this  point 
the  note  to  Yates  v.  Lannng,  6  Am.  Dec.  303.  See,  also,  LiUle  v.  Moort,  7 
Id.  574;  Gregory  v.  Brmon,  Id.  731;  Jones  v.  Hugltes,  9  Id.  364;  Tracy  v. 
WilUams,  10  Id.  102;  Beui  v.  Hood,  Id.  582;  Flack  v.  Harrington,  12  Id. 
170,  and  Adkins  v.  Brewer,  15  Id.  264.  It  was  said  by  Nelson,  J,  in  Boston 
V.  Calendar,  11  Wend.  93,  that  the  law  relating  to  the  liability  of  ofBoers 
possessing  special  judicial  power  was  "correctly  stated"  in  the  foregoing 
decision.  So  in  Weaver  v.  Devendorf,  3  Denio,  121;  Landt  v.  HiUs,  19  Barb. 
291,  and  Gordon  v.  Farrar,  2  Doug.  (Mich.)  416,  the  doctrine  of  the  principal 
case,  that  a  judicial  officer  is  not  liable  to  the  party  injured,  even  for  groBS, 
intentional,  and  malicious  misconduct,  where  he  acts  within  his  jurisdiction* 
was  approved  and  followed.  In  the  case  last  cited  this  principle  was  held 
applicable  to  election  inspectors  who  rejected  the  ballot  of  a  person  who 
offered  to  vote  on  the  ground  that  he  was  not  a  "white  "  person,  because  the 
determination  of  that  question  was  an  exercise  of  judicial  xx>wer.  The  doc- 
trine of  non-liability  for  judicial  acts  was  recognized  also  in  Houghton  v. 
Swarthout,  1  Denio,  590;  but  it  was  held  that  where  a  judicial  officer  acts 
ministerially,  as  in  the  case  of  a  justice  of  the  peace  making  a  retom  <m 
appeal  to  a  superior  court,  he  is  responsible  to  the  party  injured  for  his 
errors. 

The  Principal  Case  is  Ebcognized  as  an  Authobttt  for  the  following 
positions,  also:  That  persons  clothed  with  special  judicial  power  are  judges, 
so  far  as  the  exercise  of  that  power  is  concerned,  as  in  the  case  of  commis- 
sioners of  estimate  and  assessment,  in  matters  of  street  improvement:  Striker 
V.  Ktlbj,  7  Hill,  19;  that  where  jurisdiction  is  once  acquired  it  is  not  divested 
by  any  errors  or  irregularities  in  the  subsequent  proceedings:  MaUerpf 
Clark,  3  Denio,  171;  that  where  an  inferior  tribunal  acts  within  its  jurisdic- 
tion, its  proceedings,  though  erroneous,  are  not  void:  Hard  v.  Shipman,  6 
Barb.  624;  Furman  v.  Walter,  13  How.  Pr.  358;  Foster  y.  Van  Wych,  4  Abb. 
Pr.  (N.  S.)  477;  and  that  the  record  of  an  inferior  court,  as  to  a  matter  within 
its  jorisdiction,  if  not  defective  on  its  face,  is  conclusive:  Harrington  v.  Pto- 
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pie,  G  Barb.  611.  In  Stanton  v.  -B?/w,  12  N.  Y.  675,  579,  it  waa  held  that  the 
lischarge  of  an  insolvent  debtor,  by  a  commissioner  under  the  act,  was  not 
evidence  of  jurisdictional  facts  stated  therein;  and  Denio,  C.  J.,  seemed  to  Ije 
of  the  opinion  that  the  question  in  Cunningham  v.  Buchlin  was  really  one  of 
jurisdiction.  Referring  to  the  case,  he  remarked:  *'I  think  the  court  fell 
into  a  mistake  in  supposing  that  taking  up  the  case,  after  a  discontinuance, 
did  not  niae  a  question  of  jurisdiction. " 


Waite  v.  Leggett. 

[8  OOWKK,  196.] 

MoKXT  OvEBPAiD  ON  A  NoTE  MAY  BE  RECOVERED  BACK,  unless  It  clearly 
appears  to  have  been  voluntarily  paid,  with  full  knowledge  that  it  was 
sot  due. 

POflSESSION   OF  THE  MeANS  OF  DISCOVERING  THE  MISTAKE  will  not  deprive 

the  party  of  his  right  of  recovery  in  such  a  case,  if  there  was  a  mistake 
in  fact. 
OvsBCBARGE  OF  INTEREST  ON  A  NoTE  ANTEDATED  by  mistake,  which  has 
been  paid  by  the  maker,  may  be  recovered  back,  if  he  did  not  know 
that  it  was  an  overchaz^  at  the  time,  although  he  knew  the  date  which 
the  note  should  have  borne,  and  might  have  ascertained  the  amount  of  the 
interest  by  calculation;  nor  is  his  right  varied  by  the  fact  that  he  gave  a 
bond  and  warrant  to  confess  judgment  as  security  for  the  note,  in  which 
the  amount  was  calculated  according  to  the  erroneous  date. 

AssDiiPsiT  for  money  had  aud  received.  The  demand  was 
for  money  claimed  to  have  been  overpaid  by  the  plaintiff  by 
mistake,  on  a  note  made  by  him  to  the  defendant,  July  4, 
1806,  but  erroneously  dated  July  4,  1804.  The  material  facts 
are  stated  in  the  opinion.  The  defendant  insisted  that  the 
plaintiff  could  not  recover  because  the  over-payment  was  vol- 
untarily made  with  knowledge  of  the  facts.  The  judge  held 
the  action  maintainable.     Verdict  for  the  plaintiff  for  sixty* 

three  dollars  and  sixty-two  cents.     Motion  for  a  new  trial. 

• 

J.  X.  Wendell^  for  the  motion. 

C  L.  Allen  and  8.  Stevens^  contra. 

By  Court,  Sutheblakd,  J.  It  is  admitted  that  the  note  for 
fifteen  hundred  and  forty-six  dollars  and  six  cents,  given  by 
Waite  to  Leggett,  on  the  fourth  of  July,  1806,  was  erro- 
neously dated  on  the  fourth  of  July,  1804;  and  that  deducting 
from  the  account  of  Leggett  against  Waite  the  interest  which 
has  been  charged  upon  the  note,  as  accruing  from  1804  to 
1806,  he  has  been  overpaid  to  the  amount  of  sixty- three  dol- 
lars  and   sixty-two   cents,    including   interest,  for  which  the 
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verdict  was  found;  and  the  question  is,  whether,  under  the 
circumstances,  this  money  can  be  recovered  back?  It  ap- 
pears from  the  evidence  that  when  Waite  gave  the  note  in 
question  Leggett  gave  him  a  receipt  for  it,  correctly  dated, 
on  the  fourth  of  July,  1806;  and  it  is  contended,  that  inas- 
much as  he  then  had  in  his  possession  the  means  of  ascer- 
taining the  true  date  of  the  note,  he  is  chargeable  with 
knowledge  of  that  fact;  and  that  the  payments  made  by  him 
are  to  be  considered  as  voluntarily  made,  with  a  full  knowl- 
edge that  he  was  paying  more  than  he  was  legally  bound  to 
pay.  That  he  knew  the  true  date  of  the  note,  may  be  con- 
ceded. But  the  evidence  clearly  shows  that  he  did  not  know, 
that  in  the  calculation  made  by  Leggett,  or  his  attorney,  of  the 
amount  due,  they  had  considered  the  note  as  having  been 
given  in  1804,  instead  of  1806,  and  had  cast  the  interest  ac- 
cordingly. The  last  payment  made  by  Waite  was  on  the  twen- 
ty-fifth of  February,  1820;  and  Mr.  Wendell  testifies,  that  subse- 
quent to  that  day,  Waite  was  furnished,  as  is  clearly  to  be 
inferred,  for  the  first  time,  with  a  statement  of  the  demands  of 
Leggett,  containing  charges  and  credits;  that  upon  receiving 
tbe  statement  he  pointed  out  the  mistake  in  the  date  of  the 
note,  and  alleged  that  he  had  been  erroneously  charged  with 
two  years'  interest  upon  it;  and  that  allowing  for  that  error,  he 
had  overpaid  Leggett;  and  refused  to  pay  the  balance  then 
claimed  from  him.  So  far,  then,  from  having  voluntarily  paid 
the  interest  for  these  two  years,  he  did  not  know  that  the  note 
had  been  erroneously  dated,  or  that  Leggett  had  made  a  mis* 
take  in  his  calculations,  until  the  last  payment.  He  knew  he 
was  indebted  to  Leggett  in  a  large  amount,  and  gave  him  a 
bond  and  warrant  of  attorney,  by  way  of  security,  for  the  sum 
alleged  to  be  due,  without  asking  for  the  items,  and  withoat  any 
statement  having  been  furnished  to  him.  The  whole  course  of 
the  transaction  shows  that  the  judgment  bond  was  not  consid- 
ered by  the  parties  as  a  final  and  conclusive  liqtddation  of  the 
amount  due.  The  bond  was  given  in  January,  1807,  and  the 
judgment  was  soon  after  entered  up.  But  in  1812,  an  omission 
which  operated  in  favor  of  Waite  was  discovered  and  corrected. 
Indeed,  it  was  not  contended,  on  the  argument,  that  Waite  was 
concluded  by  the  judgment.  The  objection  to  the  action  was 
put  exclusively  on  the  ground  of  a  voluntary  payment.  In  all 
the  cases  cited  by  the  defendant's  counsel,  the- money  which 
was  sought  to  be  recovered  back,  was  paid  with  a  full  knowl« 
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edge  that  it  ought  not  to  be  paid:    1  Esp.  N.  P.  Oas.  84,  279; 
2  Id.  546,  723;  2  East.  469. 
New  trial  denied. 


That  MomET  Voluntarilt  Paid,  with  full  knowledge  of  the  fact  that 
there  ie  no  obligation  to  pay,  can  not  be  recovered,  see  Morrvf  ▼.  Tarin,  1 
Am.  Dee.  233;  BulkUy  v.  Stewart,  2  Id.  57;   Hall  v.  Shtdtz,  4  Id.  270; 
Beardsiey  ▼.  Hooi,  6  Id.  386.     And  if  the  facts  are  known,  ignorance  of  the 
law  will  not  give  a  right  of  recovery:    Morton  v.  Ludlow,  I  Edw.  Ch.  643, 
citing  the  principal  case.     But  it  was  held  in  Lake  v.  Artisan* a  Bank,  3 
Keyes,  278;  8.  C,  3  Abb.  Pr.  (N.  S.)  212,  on  the  authority  of  the  foregoing 
decision,  among  others,  that  money  paid  under  a  mistake  of  fact  is  recover- 
able, as  where  an  indorser  pays  a  note,  erroneously  supposing  that  he  has 
been  charged  by  demand  and  notice.     So,  money  paid  on  a  consideration 
woich  baa  wholly  failed:  Cfuipman  v.  CUt/  of  Brooklyn,  40  N.  Y.  380.     So, 
where  money  is  paid  on  a  judgment  valid  and  binding  at  the  time,  but  which 
b  afterwards  reversed,  the  payment  is  not  voluntary,  and  such  money  may 
be  recovered:  LoU  v.  Swezey,  29  Barb.  92.    In  Duncan  v.  Berlin,  5  Rob. 
471,  the  principal  case  is  cited  by  McCunn,  J.,  dissenting,  as  an  authority 
for  che  general  proposition  that  to  constitute  a  voluntary  payment^  it  must 
be  made  with  fnU  knowledge  of  all  the  facts.     As  to  when  the  action  for 
money  had  and  received  will  lie,  see  the  note  to  Eagle  Bank  v.  Smith,  13  Am. 
Dee.  41. 


De  Mott  v.  Hagebman. 

(8  Oownr,  290.] 
Whsrx  Onx  Lets  Land  on  Shares  to  another,  the  parties  are  tenants  in 

common  of  the  crop. 
DissEizEB  CAN  NOT  MAINTAIN  REPLEVIN  lOB  Grain  sown  by  him  on  the 

land  of  which  he  has  been  disseised,  which  has  been  cut  and  removed  by 

the  diaseisor. 
Trespass  Quabx  Clavsou  Frbgit  would  lie  in  such  a  case  for  the  first 

entry,  and  after  a  recovery  in  ejectment  damages  would  follow  for  the 

mesne  profits. 

Befucyin  for  wbeat  and  rye.  It  appeared  at  tbe  trial  tbat 
the  plaintifiEs,  De  Mott  and  Billson,  had  entered  into  sealed 
articles  of  agreement,  \vherebj  tbe  former  let  to  tbe  latter  a 
part  of  bis  farm,  for  tbe  year  ending  April  1,  1825,  tbe  said 
Billson  to  fumisb  tbe  seed,  and  put  it  in,  and  deliver  to  De 
Mott  one  balf  of  tbe  produce,  less  tbe  amount  of  tbe  seed. 
Billson  baying  entered  and  sown  wbeat  and  rye,  was  ousted  by 
tbe  defendants,  claiming  title  in  one  of  tbem.  Tbe  defendants 
banrested  and  removed  tbe  wbeat  and  rye  sown  by  Billson,  for 
^hicb  tbe  present  action  was  brought,  and  remained  in  posses- 
sion until  November,  1825,  when  possession  was  retaken  by 
Mott,  but  Billson  was  never  afterwards  in  possession.     Tbe  de- 
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fendants  moved  for  a  noDsuit,  ou  the  ground  that  the  plaiotiffs 
had  not  shown  a  joint  ownership,  and  that  replevin  was  not  the 
proper  form  of  action.  Nonsuit  was  ordered  on  the  latter 
ground.     Motion  to  set  the  nonsuit  aside. 

e/.  Maynard,  for  the  motion.  The  plaintiffs,  being  tenants  in 
common,  can  sue  jointly:  8  Johns.  152.  The  defendants  were 
disseisors:  6  Johns.  197  [Smith  y.  BuHis,  5  Am.  Dec.  218].  The 
plaintiffs,  having  re-entered,  could  bring  either  trespass  debonis, 
etc.,  or  replevin:  Pow.  on  Mort.  212,  214;  8  Wheat.  76,  80. 
The  defendants  being  trespassers  could  not  gain  title  by  chang^- 
ing  the  form  of  the  property:  5  Johns.  348  [Bells  v.  Lee,  4  Am. 
Dec.  368];  6  Id.  163;  Brown  v.  Sax,  7  Cow.  59,  and  cases  cited. 
They  were  guilty  of  a  new  trespass  every  day  while  in  possession : 
1  T.  R.  475. 

A.  Gibbs,  conlra.  The  plaintiffs  could  not  sue  jointly,  for 
this,  being  a  letting  on  shares  for  a  single  crop,  creates  no  lease, 
and  the  owner  alone  must  bring  trespass  or  replevin:  8  Johns. 
151;  13  Id.  235.  If  there  was  any  remedy,  it  was  trespass  ^luire 
clausum/regU. 

By  Court,  Woodwobth,  J.  This  was  a  letting  of  land  upon 
shares,  not  a  lease,  and  as  to  the  grain  raised,  the  phuntifi 
were  tenants  in  common:  8  Johns.  152;  3  Id.  216  [Foote  ▼.  Cd- 
trin,  3  Am.  Dec.  478]. 

It  does  not  appear  in  what  manner  the  defendants  obtained 
possession.  It  is  not  stated  that  they  wrongfully  disseised  Bill* 
son.  If  the  entry  was  lawful,  the  property  of  the  wheat  and 
rye  was  in  the  defendants.  If  it  was  unlawful,  and  worked  a 
disseisin,  trespass  quare  clauaum  fregii  might  have  been  main- 
tained for  the  first  entry;  and  after  a  recovery  in  ejectment, 
damages  would  follow  for  the  mesne  profits.  But  I  do  not  see 
how  the  parties  can  maintain  an  action  for  the  wheat  and  rye 
raised,  disconnected  from  the  remedy  by  trespass.  If  that  be 
allowable,  a  plaintiff  may  sue  in  trover  for  wheat  or  com  raised 
on  land  of  which  he  has  been  disseised,  and  that,  too,  before 
his  re-entry.  The  action  of  replevin  does  not  lie  in  such  a  ease. 
That  action  is  founded  on  the  right  of  the  party.  Now,  after 
the  entry  and  occupation  of  the  defendants,  the  right  of  the 
plaintiffs  to  the  crop  ceased,  though  it  could  be  available  by 
an  action  of  trespass,  after  a  recovery  of  the  land  by  ejectment. 
In  this  case  we  know  not  by  what  mea.ns  one  of  the  plainiiffii 
was  restored  to  the  2>ossession,  nor  is  it  material;  for  had  it 
been  by  ejectment,  the  action  for  mesne  profits  was  the  reme4/« 
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It  is  cot  necessary  to  inquire  whether  the  regaining  of  posses- 
sion by  one  of  the  plaintiffs  without  suit,  inured  to  the  benefit 
of  both,  and  whether,  if  so,  or  if  both  had  in  fact  entered,  they 
could  have  an  action  for  damages  done  after  the  first  entiy.     It 
is  said  in  one  book:  "  If  a  man  who  once  had  the  possession  iu 
fact  of  real  estate  quit  it,  or  be  deprived  thereof,  he  can  not 
maintain  an  action  of  trespass  quare  clausitm  f regit  for  an  injury 
done  thereto,  which  was  done  betwixt  the  time  of  his  quitting 
or  being  deprived  of  the  possession,  and  his  regaining  the  same 
by  re-entiy:'*   Bac.  Abr.  Trespass,  C.  pi.  3,  cites  Bro.  Tresp. 
pi.  365.     In  another  book  it  is  said:    '*  If  a  man  be  disseised, 
after  his  re-entry,  he  may  have  action  of  trespass  against  the 
disseisor  for  any  trespass  done  by  him  after  the  disseisin;  for 
by  bis  re-entry  his  possession  is  restored  ab  initio,  and  all  times 
after:''  2  Boll.  Abr.  Trespass,  T.  pi.  5.     Such  seems  now  to  be 
the  settled  doctrine:  4  Cow.  338,  and  the  cases  there  cited.     It 
is  enough,  however,  that  this  is  not  an  action  of  trespass.     The 
action  is  misconceived;  and  the  motion  to  set  aside  the  nonsuit 
is  denied. 

Motion  denied. 


That  a  Leitino  of  Lakd  on  Shares  is  not  a  Lbasb  in  the  technical  sense, 
and  does  not  create  the  relation  of  landlord  and  tenant,  and  that  the  ownei 
and  lessee  are  tenants  in  common  of  the  crop,  before  division  is  helil,  on  the 
aathority  of  the  foregoing  case  in  CtuweU  v.  Dislrkh,  15  Wend.  379;  Putnam 
T.  H'ue,  1  Hill,  244;  Fiero  v.  Beits,  2  Barb.  635;  DineliaH  v.  WiUon,  15  Id. 
507;  Burdick  v.  WaaJibum,  63  Id.  401;  S.  0.  36  How.  Pr.  475;  Armstrong  v. 
Bieknell^  2  Lans.  219;  Busaeli  v.  Busseli,  32  How.  Pr.  407,  and  Henderson  v. 
AUen^  23  CaL  621.  So,  even, where  the  letting  is  for  more  than  a  single  year: 
Taylor  v.  Bradley,  39  N.  Y.  135. 

Rkplevin  whsbb  Owner  is  not  in  Possession. — Replevin  does  not  lie  for 
•]atea  token  from  a  quarry  where  the  plaintiff  is  not  in  possession,  and  the 
defendant  is,  nnder  a  claim  of  right:  Brown  v.  Caldwell,  13  Am.  Dec.  660. 
So  replevin  will  not  lie  for  hay  taken  from  premises  of  which  the  plaintiff  was 
not  in  possession:  Stoekwell  v.  Phelps,  34  N.  Y.  364,  where  the  principal  case 
is  cited  by  Wright,  J.  In  the  same  case  Peckham,  J.,  cites  DeMott  v.  Jdager* 
man  as  authority  for  the  position  that  where  an  owner  of  land  is  disseised, 
trespass  will  lie  for  the  first  entry,  but  not  for  sabsequent  acts,  until  after  a 
reoovezy  of  the  possession. 


Dob  ex  dem.  De  Peysteb  v.  Howland. 

[8  OowsK,  2T7 .] 

Husband  and  Wits  are  not  Joint  Tenants,  or  tenants  in  common,  of  land 
conveyed  to  them  jointly,  being  seised  per  tout,  but  not  per  my;  hence 
they  must  join  in  a  conveyance  thereof,  and  a  conveyance  by  one  is 
▼Old. 
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Deed  bt  a  FEMSiCoTKBT  hot  Acxnowlkdgxd  as  reqnired  by  statute  is  void. 
Wife's  Acknowledgment  aftkb  her  Husband's  Death  to  a  deed  of  land 

held  by  them  jomily  made  in  his  life-time^  bnt  not  duly  acknowledged. 

does  not»  by  relati<ni,  make  the  deed  operative  from  its  execotion,  bat 

gives  it  effect  as  her  sole  deed  from  the  date  of  the  acknowledgment. 
Bklatiov  to  Void  Act. — ^There  can  be  no  relatian  to  a  void  act  for  the  poiw 

pose  of  giving  it  effect. 
Devise  with  Power  to  Convet  nr  Fee  canies  a  f ee,  bat  a  defiM  with 

power  to  devise  in  fee  carries  only  a  lif e-estats. 


Ejectmeht.     The  plaintiff's  lessors  cUiimed  as  the  heirs  at 
Liw  of  Mrs.  Charlton,  and  the  defendant  under  a  demise  for 
forty-two  years,  at  an  annual  rent,  from  Charlton  to  one  Boose- 
▼elt    The  facts  were:  Charlton  and  his  wife,  being  seised  in 
fee  of  the  premises,  under  a  conveyance  to  them  jointly,  and 
having  no  children,  made  a  conyeyance  in  fee  to  one  Manro, 
expressing  their  intent  that  he  should  convey  in  severalty  to 
Charlton.     This  deed  was  not  properly  acknowledged  by  Mrs. 
Charlton,  as  required  by  statute,  in  her  husband's  life-time. 
Munro,  however,  conveyed  to  Charlton  according  to  the  trust; 
and  Charlton,  on  May  9,  1804,  made  the  demise  to  Roosevelt 
above  mentioned.     Charlton  afterwards  made  his  will  devising 
all  bis  real  estate  to  his  wife,  without  impeachment  of  waste, 
declariog  that  during  her  life  she  might  dispose  of  it  as  freely  as 
if  he  had  given  it  to  her  absolutely,  appointing  her  sole  execu- 
trix, and  giving  her  power,  but  not  requiring  her,  to  sell  in  fee 
all  his  land  except  the  premises  in  question,  and  to  devise  it  all 
without  exception.     And  in  case  of  the  wife's  not  devising,  the 
testator  devised  to  certain  other  persons.     After  Charlton's 
death,  in  1806,  Mra.  Charlton,  with  full  knowledge  of  all  the 
facts  and  of  her  rights,  went  before  a  master  in  chancery,  and 
acknowledged  that  she  executed  the  deed  to  Munro  freely  and 
without  threats  or  compulsion  from  her  husband.    She  declared 
her  intention  to  abide  by  the  will,  received  rent  from  Roosevelt 
during  her  life,  and  died  intestate,  in  1819;  after  which  the  de- 
fendant paid  rent  to  the  devisees  over.  Verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court. 

J,  AtUhon,  for  the  plaintiff,  insisted  upon  the  following,  among 
other  points:  1.  That  the  deed  by  Charlton  and  wife,  not  hav« 
ing  been  properly  acknowledged  by  the  wife  during  coverture, 
was  the  act  of  the  husbaud  alone,  and,  as  they  were  jointly 
seised  of  the  entirety,  one  alone  could  not  convey,  so  that  the 
deed  was  void,  citing  2  Bl.  Com.  183;  Co.  Lit  187,  326  a,  353  b; 
Green  v.  King,  2  W.  Bl.  1211;  Doe  v.  FarraU,  5  T.  R.  654; 
Jackson  v.  Stevens,  16  Johns.  115;  Rogers  v.  Benson^  5  John8.Ch. 
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437;  SuUiffx.Forgey,  1  Cow.  96;  Mary  ForUngton's  case,  10  Rep. 
43;  Fowler  y. Shearer,  7  Mass.  19,  per  Parsons,  C.  J.;  Jackson 
V.  Cairna,  20  Johns.  304,  per  Spencer,  C.  J.;  Plowd.  Com.  514; 
1  Inst.  121;  Jackson  t.  Sears,  10  Johns.  440;  2.  That  the  subse- 
qaent  acknowledgment  could  not  operate  either  to  give  G£f(.ct 
to  the  previous  void  deed,  by  relation,  nor  to  make  it  the  wid- 
ow's deed  from  the  date  of  tbe  acknowledgment  since  it  de- 
scribed her  as  feme-covert;  3.  That  tbe  will  gave  a  fee  to  the 
wife  since  it  gave  her  an  absolute  power  of  disposition,  citing 
OoodiiUe  v.  Otioay,  2  Wils.  61;  Barford  v.  Slreet,  16  Vcb.  135; 
Jackson  v.  Bobbins,  16  Johns.  688;  Tamlinson  v.  Dighion,  1  Salk. 
239;  S.  C,  1  P.  Wms.  149;  Crossling  v.  Croesling,  2  Cox,  395; 
Beid  V.  Shergold,  10  Ves.  370. 

P.  A.  Jay,  conlra,  claimed,  among  other  points:  1.  That  al- 
though the  deed  from  Charlton  and  wife  was  inoperative  at  its 
executiou  for  want  of  proper  acknowledgment  bj  the  wife,  her 
subsequent  acknowledgment  gave  it  effect  by  relation,  citing 
Jackson  v.  Bard,  4  Johns.  230  [4  Am.  Dec.  267];  Johnson  v. 
Slagg,  2  Id.  510;  Jackson  v.  Bell,  1  Jobns.  Cas.  85;  H^alhY.Ross, 
12  Johns.  140;  Jackson  v.  Dickenson,  15  Id.  315  [8  Am.  Dec. 
236];  Com.  Dig.  Barg.  and  Sale  (B.  9);  Jackson  v.  Stevens,  16 
Johns.  110.  2.  That  a^all  events  the  subsequent  acknowledg- 
ment amounted  to  a  redelivery  of  the  deed :  Goodrich  v.  Walker, 
1  Johns.  Cas.  253;  Verplanck  v.  Sterry,  12  Johns.  536  [7  Am. 
Dec.  348];  or  was  a  waiver  of  the  estate  conveyed  to  her  during 
coverture:  Co.  Lit.  3a;  Butler  and  Baker* s  case,  3  Rep.  26  b.  3. 
That  the  plaintiff's  lessors  were  estopped  by  Mrs.  Charlton's 
election  to  take  under  the  will:  Thelusson  y.  Woodford,  13  Ves. 
220;  Broome  v.  Monk,  10  Id.  616;  Wilson  v.  Townsend,  2  Id.  C96; 
Birmingham  v.  Kirwan,  2  Sch.  &  Lef.  449;  1  Swanst.  394,  note; 
Ardesoife  v.  Bennel,  2  Dick.  463;  of  which  election  the  devisees 
may  avail  themselves  at  law:  Co.  Lit.  31b;  Lit.  sec.  258;  Bro. 
Baron,  pi.  27;  Id.  Cui  in  vUa,  pi.  15;  4  Vin.  101;  21  Hen.  VI. 
24;  Dyer,  351b;  Gosling  Y.Warburton,  Cro.  Eliz.  128;  S.  C.  1 
Leon.  136;  Ow.  154;  39  Hen.  VI.  26,  27;  4.  That  the  wife 
took  only  a  life-estate,  coupled  with  a  power  of  devising,  under 
the  will:  1  Rob.  on  Wills,  426;  Sug.  on  Powers,  101,  Am.  ed.; 
Jackson  v.  BoHbins,  16  Johns.  588;  GoodtUle  v.  Otway,  2  Wils.  6; 
Barford  v.  Street,  16  Ves.  136. 

By  Court,  Savage,  C.  J.  Husband  and  wife  holding  lands  by 
conveyance  to  them,  are  not  joint-tenants.  They  are  seised  per 
touif  but  not  per  my.    They  are  each  owner  of  the  whole,  but 
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noii  of  tho  half.  They  must  both  join  in  a  conveyance.  Thev 
are  both  necessary  to  make  one  grantor;  and  the  deed  of  either 
without  the  other  is  merely  void.  The  deed  from  Charlton  and 
wife  was  signed  by  both;  but  as  no  interest  in  lands  can  be  con- 
veyed under  our  statute,  by  a  feme-covert^  without  the  proper 
official  acknowledgment,  the  signing  and  sealing,  and  ordinaiy 
acknowledgment  before  the  witnesses,  are  of  no  effect,  and 
convey  no  title. 

At  the  death  of  Charlton,  therefore,  the  whole  estate  in  the 
premises  in  question  became  vested  by  right  of  survivorship  in 
Mrs.  Charlton.  Thus  far  the  counsel  on  both  sides  agree. 
Of  this  Mrs.  Charlton  was  apprised  while  she  was  sole  owner. 
What  she  subsequently  did,  was  done  with  the  intention  of 
effectuating  the  object  of  her  husband's  will.  She,  then, 
when  sole,  acknowledged  that  when  she  executed  the  deed  to 
Mr.  Munro,  while  covert,  she  acted  freely,  and  without  any 
threats  or  compulsion  of  her  husband.  Upon  the  effect  of  this 
acknowledgment,  the  counsel  differ  widely.  The  plaintiff's 
counsel  contend  that  nothing  passed  by  it;  that  it  was  not  com- 
petent for  Mrs.  Charlton  to  convey  her  estate  but  in  the  ordi- 
nary forms  of  conveyance.  The  defendant's  counsel  contends 
that  the  acknowledgment  related  to  tbe  date  of  the  deed,  and 
confirmed  everything  which  had  been  done;  the  deed,  the  lease 
to  Boosevelt,  and  the  will  of  Charlton. 

If,  indeed,  this  acknowledgment  was  void,  and  passed  no 
estate,  then  Mrs.  Charlton  was  seised  at  her  death,  and  the 
plaintiff  must  recover,  unless,  by  her  acts,  she  was  estopped 
from  asserting  her  title.  But  why  should  a  deliberate  act  of  this 
kind,  by  a  person  competent  to  convey,  be  inoperative  and  void  ? 
The  instrument  contains  upon  its  face  everything  necessary 
to  a  perfect  conveyance.  She  is  described,  indeed,  as  a /erne- 
covert ;  and  her  husband  is  a  party  with  her;  but  there  is  no 
question  as  to  the  identity  of  the  grantor.  There  is,  perhaps, 
a  false  description,  and  a  person  inserted  as  grantor,  hot  in  esse, 
when  she  acknowledges  the  deed.  But  it  is  still  her  act,  and 
her  conveyance.  It  is  sufficient  for  transferring  all  her  interest 
to  the  grantee  for  the  purposes  expressed.  It  can  not  be  de- 
nied, that  after  the  death  of  her  husband,  when  she  became 
sole  ower,  she  alone  might  have  conveyed  the  premises  to  Mr. 
Munro.  Then  does  the  name  of  her  deceased  husband  vitiate 
her  deed  ?  Surely  not.  It  is  merely  surplusage.  It  has  no 
effect  whatever.  Suppose  a  sole  owner  of  a  lot  of  land  draws 
a  deed  conveying  his  land  upon  sufficient  consideration,  and 
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in  due  form;  and  three  or  four  names  are  inserted  in  the  body 
of  the  deed  as  grantors,  but  no  one  signs  except  the  owner; 
can  he  reclaim  the  land  which  he  has  thus  conveyed,  on  the 
ground  that  the  other  grantors  did  not  convey;  or  can  a  feme- 
sole  avoid  her  deed  by  describing  her  self  as  a  feme-covei't? 
Clearly  not.  On  what  ground  is  it,  then,  that  the  acknowledg- 
ment by  Mrs.  Charlton,  after  the  death  of  her  husband,  is  not 
a  perfect  execution  of  the  deed.  It  is  very  clear  to  my  mind, 
that  this  act  of  Mrs.  Charlton  amounted  to  a  conveyance  of  her 
interest  in  the  premises.  Whether  her  execution  of  the  con- 
veyance had  relation  back  to  the  time  of  the  original  execution 
by  her  and  her  husband,  or  whether  it  operated  as  a  convey- 
ance  in  prcBcenti,  it  seems  to  lue,  can  not  be  very  material  to  the 
lessors  of  the  plaintijT.  If  it  related  back,  then  the  convey- 
ance from  Mr.  Munro  to  Charlton  is  supported.  Charlton's  will 
thus  becomes  operative,  and  then  it  is  contended  that  Mrs« 
Charlton  took  a  fee  under  the  will. 

It  is  undoubtedly  true,  that  a  devise  with  power  to  convey  in 
fee,  carries  a  fee;  though  a  devise  with  power  to  devise  in  fee 
carries  but  a  life  estate.  But  the  intention  of  the  testator  is 
always  a  cardinal  point  in  construing  wills;  and  in  this  case 
that  intention  is  not  left  to  construction.  It  is  explicitly  ex- 
pressed. An  estate  for  life,  and  no  greater,  is  given;  and  as  to 
the  lots  in  question,  the  wife  had  no  power  to  sell.  All  her  acts 
were  in  affirmance  of  the  will.  She  received  rent  on  the  lease 
to  Boosevelt. 

On  the  question  of  relation,  I  can  not  accede  to  the  position 
of  the  defendant's  counsel.  In  all  cases  where  a  subsequent  act 
is  held  to  relate  back  to  a  thing  antecedent,  there  must  be 
something  to  which  relation  may  be  had;  something  inchoate, 
imperfect;  but  still  something. 

I  shall  not  go  into  an  examination  of  the  cases;  but  I  think  I 
hazard  nothing  in  the  assertion  that  in  none  of  them  was  relation 
had  to  avoid  act.  In  Jackson  v.  Stevens,  16  Johns.  110,  Spencer, 
Justice,  speaking  of  a  deed  executed  by  a  feme^overty  under 
similar  circumstances,  says:  ''  It  is  contended,  however,  that  the 
acknowledgment  of  the  deed  by  Mrs.  B.,  in  October,  1814,  re- 
lated back  to  the  date  of  the  deed  (it  was  dated  in  1795),  and 
rendered  it  valid  from  the  beginning.  But  although  she  signed 
and  sealed  the  instrument,  it  was  not  her  deed  until  she  had  ac- 
knowledged it  according  to  the  statute.  It  could  not  bind  her 
as  a  contract.  She  was  not  confirming  an  inchoate  and  imper- 
fect agreement.     The  deed  took  its  efficacy  from  the  period  of 
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her  acknowledgment,  and  there  was  nothing  prior  to  which  it 
could  relate."    This  seems  to  me  an  authority  in  point.    The 
deed  of  Mrs.  Charlton,  then,  took  effect  from  its  acknowledg- 
ment.    What  was  that  effect?    It  conveyed  all  her  interest  to 
Mr.  Munro,  for  certain  purposes  expressed  in  the  deed  itself. 
Whether  the  trusts  in  that  deed  can  be  executed  according  to 
its  letter  or  spirit,  or  whether  they  can  be  enforced  at  all,  are 
considerations  with  which  we  have  nothing  to  do  in  a  court  of 
law.     It  is  the  legal  title  which  we  are  pursuing,  and  have  traced 
to  Mr.  Muuro.     It  is,  perhaps,  unnecessary  to  pursue  it  farther. 
If  it  remains  in  Mr.  Munro,  it  is  not  in  the  lessors  of  the  plaint- 
iff.   If  the  doctrine  of  relation  or  of  estoppel  is  applicable,  bo 
far  as  to  confirm  the  deed  of  Mr.  Munro  to  Charlton,  then  it 
supports  the  will;  and  I  have  already  alj^mpted  to  show  that, 
in  that  view,  the  fee  can  not  be  in  the  lessors.     If  the  estate, 
upon  the  doctrine  of  relation  or  estoppel,  vested  in  Charlton's 
heirs  by  virtue  of  the  conveyance  or  acknowledgment  of  Mrs. 
Charlton,  then  it  is  out  of  the  lessors.     So  that,  in  any  view  of 
the  subject  which  I  can  take,  the  plaintiff  can  not  recover. 

There  were  many  questions  discussed  on  the  argument  with 
great  learning  and  ability;  but  if  I  am  correct  in  giving  effect  to 
the  acknowledgment,  as  of  the  date  of  the  transaction,  then  any 
further  examination  becomes  useless. 

I  am  of  opinion  that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

Deed  bt  Feme-Covert  not  Acknowledged  in  the  manner  prescribed  by 
statute  is  absolately  void:  See  Jourdan  v.  Jourdan,  11  Am.  Dec  724,  and 
the  cases  cited  in  the  note  thereta  So  held  on  the  authority  of  the  principal 
case,  among  others,  in  Martin  y.  DwtUy,  16  Wend.  19;  and  Van  IfoMrand  v, 
Wriifhtt  Hill  &  Dcnio,  262.  Nor  can  it  operate  as  an  agreement  to  convey: 
Martin  v.  Dwelhjf  supra. 

Husband  and  Wife  are  not  Joint  Tenants  nor  tenants  in  common  of 
land  conveyed  to  them  jointly.  They  are  severally  seised  of  the  entirety,  and 
not  in  moieties,  jter  tout  H  non  per  my,  and  the  survivor  takes  the  whole. 
Hence,  neither  can  couvcywithout  the  other:  See  Deny,  Ilardenberghy  18  Anu 
Dec.  371,  and  note.  The  authority  of  the  principal  case  for  these  positions  is 
approved  and  followed  in  Jackson  v.  McConndl,  19  Wend.  178;  Torrey  v. 
Torrey,  14  N.  Y.  432, /;er  Denio,  C.  J.;  Wrijht  v.  Saddle,  20  Id,  324;  MUler 
V.  Miller,  9  Abb.  Pr.  (N.  S.)  446.  But  the  wife  need  not  join  with  her  hus- 
band in  an  ejectment  for  land  so  conveyed,  and  he  can  not  convey  so  as  to 
prejudice  her  right  if  she  should  survive  him:  Ja^kaon  v.  Luk,  19  Wend. 
842. 

SuBSSQtTENT  ACKNOWLEDGMENT  OF  VoiD  Desd  Operates  as  a  redelivery. 
So  held,  on  the  authority  of  Doe  v.  Ifowlnnd,  in  the  case  of  a  deed  which 
was  originally  void  for  fraud,  the  sul>sequent  acknowledgment  having  beea 
fairly  procured:  Ontcrhout  v.  Shoemaker^  3  Uill,  517. 

Relation,  Doctrine  of. — For  an  examination  of  this  sabject  see  the  note 
to  Jackson  v.  Ramsay,  15  Am.  Dec.  246. 
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[8  OOWEX,  297.] 

Pbbjobkange  or  thb  (Condition  of  a  Bond  Becomino  IxFOfiSiBLB  by  the 
act  of  God,  or  of  the  law,  or  of  the  obligee,  ia  excused,  and  no  action 
lies  thereon;  as  where  a  recognizance  is  given  for  a  sherifTs  appearance 
cm  attachment,  and  he  is  sick  at  the  day  and  afterwards  dies. 

SacB  RsoooNiZANGB  DzmBS  VBOM  THAT  ov  SpioiAL  Bail  in  a  civil  snit 
in  this  respect 

I>EBT  on  a  lecogziizance  entered  into  by  the  defendants,  con^ 
diidoned  for  the  appearance  of  one  Ohapman,  late  sheriff,  etc.,. 
on  a  day  named  therein,  before  the  justices  of  the  supreme- 
court  at  Albany,  to  answer  for  certain  trespasses  and  contemptsr 
for  "which  he  had  been  arrested  on  attachment.  Plea,  that  on 
the  day  named  the  said  Chapman  was  violently  ill,  and  confined 
to  his  house  and  bed,  unable  to  be  moyed,  and  so  continued  un- 
til a  certain  subsequent  day,  when  he  died.  Demurrer  to  the 
plea  and  joinder. 

J.  H.  BcUhbone,  for  the  demurrer.  The  defendants  were  fixed 
by  the  non-appearance  of  their  principal,  and  the  plaintiff  ha» 
the  same  remedy  against  them  as  against  special  bail  for  not 
surrendering  their  principal.  The  death  of  the  principal  is  no» 
defense  to  the  action,  but  the  defendants'  remedy,  if  any,  is  hy 
motion  in  court:  1  Arch.  Pr.  281;  4  Johns.  407;  4  East,  102;  1 
Chit.  Cr.  L.  92,  and  cases  cited;  Crown  Circ.  Comp.  23;  2 
Johns.  104. 

A,  Otbbs,  contra.  This  recognizance  differs  from  a  common 
bond  only  in  being  of  record:  2  Bl.  Com.  841;  and  is  unlike 
the  undertaking  of  special  bail,  which  is  that  the  bail  will  pay 
if  the  principal  neither  pays  nor  surrenders  his  body,  while 
here  the  condition  is  simply  for  an  appearance,  which  had  be- 
come impossible  in  this  case  by  the  act  of  God. 

By  Court,  Sataos,  C.  J.  The  only  question  is,  whether  the 
sickness  and  death  of  the  principal  constitute  a  defense  to  this 
action. 

The  plaintiffs  contend  that  this  recognizance  is  analogous  to 
that  of  bail  in  a  civil  suit,  where  the  death  of  the  principal^ 
after  the  bail  are  fixed,  can  not  be  pleaded.  I  apprehend,  how- 
ever, that  the  cases  are  not  analogous.  Here  the  bail  are  not 
fixed.  There  the  undertaking  is,  that  the  defendant  shall  pay» 
or  surrender  his  body  in  execution,  or  that  the  bail  will  pay  for 
him.    Here  the  undertaking  is  simply  to  appear  and  answer. 
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There  is  no  certain  liability  upon  the  sheriff,  merely  because  he 
was  arrested  upon  an  attachment.  This  attachment  does  not 
appear  to  be  in  the  nature  of  a  civil  execution.  The  sheriff,  on 
being  brought  into  court,  might  have  purged  himself  of  the  con- 
tempt, and  had  costs  awarded  to  him.  No  such  thing  could 
happen  to  a  defendant  arrested  on  a  ca.  sa. 

The  recognizance  in  this  case  is  more  like  a  bond  with  a  con- 
dition, a  compliance  with  which  has  become  impossible  by  the 
act  of  God.  In  such  case  the  non-performance  is  excused.  No 
action  lies. 

This  view  of  the  case  is  supported  by  express  authority.  It 
is  said,  in  Co.  Lit.  206,  a:  ''If  a  man  be  bound  by  a  recogniz- 
ance, or  bond  with  a  condition,  that  he  shall  appear  the  next 
term  in  such  a  court;  and  before  the  day  the  cognizee  or  obligor 
dieth,  the  recognizance  or  obligation  is  saved."  And  the  rea- 
son assigned  is,  that  the  bond  or  recognizance  is  a  thing  in  ac- 
tion and  executory,  whereof  no  advantage  can  be  taken  until 
there  be  a  default  in  the  obligor;  and  therefore,  in  all  cases 
where  the  condition  of  a  bond  or  recognizance  is  possible  at  the 
time  of  making  the  condition,  and  before  the  same  can  be  per- 
formed, the  condition  becomes  impossible  by  the  act  of  Crod, 
or  of  the  law,  or  of  the  obligee,  there  the  obligation  is  saved: 
Id. 

It  is  said  relief  should  be  sought  by  motion.  Perhaps  it 
might  be  obtained  in  that  way;  but  this  is  no  reason  against 
pleading  the  defense,  if  it  be  a  bar  to  the  action,  as  I  think 
it  is. 

The  defendants  are  entitled  to  judgment. 

Judgment  for  the  defendants. 


lToK-p£BVORM4NCB  OF  CONTRACT,  What  EXCUSES. — The  doctiine  here 
laid  down,  that  where  performance  of  the  condition  of  a  bond  or  recognizanoa 
lor  the  appearance  of  a  party,  ia  rendered  impossible  by  the  act  of  Grod,  or  the 
law,  or  the  obligees,  this  may  be  pleaded  as  an  excuse  for  non-performance, 
is  approved  and  followed  in  People  v.  McCoys  39  Barb.  76;  People  v. 
•Cushney,  44  Id.  119;  People  v.  Cook,  30  How.  Pr.  114;  PeopU  v  BartUU,  3 
Hill,  671;  People  v.  Tuhbs,  37  N.  Y.  588.  In  the  case  last  cited,  the  princi- 
pal was  unable  to  appear  at  the  day  by  reason  of  sickness,  and  this  was  held 
a  good  defense  to  an  action  on  the  recognizance.  So  in  People  v.  Cusfiney,  44 
Barb.  119;  and  People  v.  Cook,  30  How.  Pr.  114^  the  principal  enlisted  as  t 
soldier  before  the  day  fixed  for  his  appearance,  and  was  prevented  from  ap- 
pearing by  the  officer  in  command,  who  was  appointed  by  the  state,  and  it 
was  held  that  the  non-performance  of  the  condition  was  excused,  l>eoau8e  it 
was  occasioned  by  the  act  of  the  obligees.  So  in  People  v.  BarlleU,  3  Hill, 
£71,  it  was  held  a  good  defense  to  an  action  on  such  a  recognizance,  that  the 
principal  was  prevented  from  appearing  by  his  arrest  and  imprisonment  in 
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another  county.     The  same  principle  was  applied  in  Carpenter  ▼.  Stevens,  12 
Wend.  590,  where,  after  a  judgment  for  the  return  of  an  animal  in  an  action 
of  replevin,  suit  was  brought  on  the  replevin  bond,  and  it  was  pleaded  by 
way  of  defense,  that  before  the  judgment  of  the  original  action  was  rendered, 
the  animal  died,  without  the  party's  fault.     So  in  IVol/e  v.  Howes,  24  Barb. 
177;  S.  C,  on  appeal,  in  20  N.  T.  201,  the  authority  of  the  principal  case  on 
this  point  was  reoognized;  and  the  same  rule  was  applied  to  a  contract  for  the 
perfonnance  of  certain  work  in  a  stipulated  time,  where  performance  within 
the  time  was  prevented  by  the  sickness  of  the  party;  and  it  was  held  that,  not- 
withstanding the  fact  that  the  contract  was  for  that  reason  not  entirely  per- 
formed, the  party  might  recover,  on  the  quantum  meruit,  for  work  actually 
done.     So  in  Priee  v.  Hartshorn,  44  Barb.  667,  where  a  carrier  was  prevented 
from  delivering  goods  according  to  his  contract  by  the  violence  of  tempests. 
So  in  Baldwin  v.  N.  T,  Life  Insurance  Co*,  3  Bos.  543,  one  of  the  conditions 
of  a  life  policy  was  that  the  insured  should  not  go  south  of  Virginia,  and  the 
insarers  afterwards  indorsed  on  such  policy  a  stipulation  that  the  insured 
might  reside  anywhere  in  the  United  States,  on  condition  that  he  was  to  be 
north  of  the  southern  boundary  of  Virginia  by  a  certain  date.    The  insured 
went  south  and  was  taken  ill,  and  was  thereby  prevented  from  going  north  at 
the  time,  and  died  south  of  Virginia;  and  it  was  held  that  the  policy  was  not 
thereby  forfeited.     In  Ames  v.  Belden,  17  Barb.  515,  it  was  held,  citing  the 
principal  case,  that  "the  act  of  Qod  can  not  be  pleaded  in  excuse  of  the  per- 
formance of  an  express  oovenanti  when  compensation  in  damages  may  be 
awarded.** 
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CkntFOBAXioK  IS  DissoLTED  BY  SuTTSBiNG  AcTS  destraetiTa  of  the  object  for 
which  it  vaa  inetitated;  as  where  a  mannfactniiog  corporation  comm  to 
act  as  each,  having  expended  all  its  estate  and  become  bankrupt. 

MxRB  Election  of  Trustees  to  keep  the  corporation  in  existence  will  not 
prevent  snch  dissolution. 

Stockholdebs'  TiTABn.iTY. — Under  a  statute  making  stockholders  liable  for 
debts  existing  against  a  corporation  at  the  time  of  its  dissolntion,  to  the 
extent  of  their  respective  shares,  snch  liability  extends  not  merely  to 
the  loss  of  the  amount  of  the  stock,  but  to  a  further  sum  eqnal  to  such 
amount,  if  necessary,  to  pay  the  debt& 

Stocxholdebs  who  ABE  Thekselves  Cbeditobs  are  entitled  to  come  in 
equally  with  the  other  creditors  in  such  a  case. 

Allegations  in  Answer  not  Evidence,  When. — Allegations  in  the  answer 
of  stockholders  of  a  dissolved  corporation  to  a  bill  filed  by  crediton  to 
the  effect  that  the  stockholders  are  also  creditors,  are  not  evidence  if 
not  responsive  to  the  bill,  and  must  be  proved  if  materia]. 

Whxtheb  mere  Insolvency  and  Inabilitt  to  Continue  will  diMolve  a 
corporation,  doubted  by  Spencer,  senator. 

Unpaid  Stock  is  part  of  the  assets  of  an  insolvent  corporation,  without  the 
aid  of  any  statute,  and  creditors  may  compel  its  coUectioii  by  the  trus- 
tees by  proceedings  in  equity.    Per  Spencer,  senator. 

Judgment  of  Ouster  Unnecessary. — Judgment  of  ouster,  or  other  direol 
judgment  against  a  corporation  claimed  to  be  dissolved,  is  nnneoessaiy, 
before  a  suit  by  creditors  against  the  stockholders  under  the  statute. 

Equity  has  Jurisdiction  of  Ck)NTRiBUTioN  among  numerons  parties;  henot 
creditors  in  such  a  case  may  sue  in  equity. 

Appeal  from  a  decree  in  chancery.  The  respondents,  who 
Vfore  complainants  below,  filed  their  bill  against  the  defendants, 
now  appeUants,  alleging  that  the  respondents  were  creditors  of 
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a  corporation  organized  under  the  act  of  March  22, 1811,  called 
the  Cambridge  Farmern'  Woolen  Manufactor3';  that  all  the  real 
and  personal  property  of  said  corporation  was  sold  on  execution 
in  January,  1818;  that  the  said  corporation  was  dissolved  No- 
Yember   1,  1818,  having  exhausted  its  property,  and  become 
bankrupt,  and  ceased  to  operate,  abandoning  all  intention  of 
pursuing'  the  objects  of  its  institution;  and  that  the  appellants 
were  stockholders  therein,  stating  the  amount  of  their  shares 
respectively.     The  answer  substantially  admitted  these  allega- 
tions, except  that  it  denied  the  indebtededness  to  the  respond- 
ents, and  the  intention  to  abandon  the  objects  of  the  incor- 
poration, or  that  the  corporation  had  ceased  to  use  its  powers, 
claiming^  that  trustees  were  elected  in  July,  1818.     The  appel- 
lants also  set  up  in  their  answer  that  they  had  severally  made 
certain  specified  advances  to  the  corporation,  besides  paying 
the  amount  of  their  stock,  and  one  of  them  claimed  a  further 
indebtedness  of  one  thousand  five  hundred  dollars.     General 
replication.     The  respondents'  claim  was  proved  as  alleged. 
Other  facts  are  stated  in  the  opinions  of  Woodworth,  J.,  and 
Spencer,  senator.     The  chancellor's  decree  declared  that  the 
company  was  formed  and  dissolved  as  alleged;  that  the  debt 
charged  was  due  to  the  respondents;  that  the  appellants  were 
stockholders,  and  liable  for  the  respondents'  claim  to  the  ex- 
tent of  their  respective  shares,  if  necessary  to  discharge  it.  The 
decree  further  directed  a  reference  to  ascertain  the  amount  of 
the  debt,  and  the  proportions  for  which  the  appellants  were 
respectively  liable,  deducting  such  an  amount  due  from  the 
corporation  when  dissolved  as  had  been  paid  by  any  of  the 
appellants  after  dissolution.     The  chancellor  stated  his  reasons 
for  the  decree  in  his  opinion  reported  in  1  Hopk.  Ch.  301-305. 
From  this  decree  the  appeal  was  taken. 

Z>.  Oardner^  for  the  appellants,  claimed:  1.  That  insolvency 

did  not  dissolve  the  corporation;  2.  That  the  stockholders  were 

liable  under  the  statute  only  to  the  extent  of  the  price  of  their 

stock,  which  in  this  case  had  been  fully  paid  up,  so  that  the 

appellants'  individual  responsibility  was  at  an  end,  which  was  the 

view  taken  in  Slee  v.  Bloom,  19  Johns.  456  [10  Am.  Dec.  273]; 

8.  That  the  appellants  were  themselves  creditors  whose  claims 

were  upon  an  equal  footing  with  those  of  other  creditors,  and 

the  decree  gave  the  respondents  an  unjust  preference  over 

them ;  4.  That  a  dissolution  for  nonfeasance  must  be  adjudged 

upon  process  against  the  corporation:  5  Mass.  230  [Common" 

weaUh  v.  Onion  Ins.  Co,,  4  Am.  Dec.  50];  Com.  Dig.  Franchises, 
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6,  1-4;  and  that  Slee  y.  Bloom,  above  referred  to,  -was  not  an 
antbority  to  the  contrary,  that  being  a  case  of  voluntarj'  sur- 
render and  not  of  dissolution;  5.  That  there  was  nothing  to 
show  that  the  cor^ioratiou'did  not  intend  to  continue  their  oper- 
ations: Brinkerhoff  v.  Brown,  7  Johns.  Ch.  217;  6.  That  th^ 
respondents'  remedy,  if  any,  was  at  law. 

J,  L,  IFe7tJe/Z,con/ra,  insisted:  1.  That  the  corporation  having 
been  stripped  of  its  property  by  the  execution,  and  being  utterly 
bankkrupt,  was  ipso  f ado  dissolved,  and  no  proceeding  bj  scire 
facias,  or  otherwise,  was  necessary  to  declare  the  dissolution, 
relying  on  Slee  t.  Bloom,  19  Johns.  456  [10  Am.  Dec.  273];  2. 
That  the  proceeding  by  scire  facias,  or  information,  was  inap* 
plicable  to  corporations  of  this  kind,  and  lay  only  against  exist- 
ing corporations,  etc.;  3.  That  the  extent  of  the  appellants' 
liability  was  the  value  of  their  shares  beyond  what  was  paid  in; 
4.  That  this  being  a  case  of  contribution,  the  remedy  was  in 
equity. 

WooDWOBTH,  J.  It  does  not  appear  that  any  act  has  been 
done  by  the  company  since  their  election  of  trustees  in  July, 
1818,  and  the  first  question  is,  whether  the  corporation  is  dis- 
solved, as  regards  creditors. 

The  doctrine  laid  down  in  Slee  y.  Bloom,  19  Johns.  456  [10  Am. 
Dec.  273],  decides  this  point.  If  a  corporation  suffer  acts  to  be 
done  which  destroy  the  end  and  object  for  which  it  was  insti- 
tuted, it  is  equivalent  to  a  surrender  of  its  rights.  It  can  not  be 
doubted  that  a  corporation  may  be  dissolved  by  such  a  sur- 
render. This  is  a  stronger  case,  for  here  the  trustees  do  not 
possess  the  power  to  resuscitate  the  company,  hv  a  call  on  the 
stockholders.  Their  shares  are  paid;  and  who  would  become 
a  new  subscriber  to  an  insolvent  company  ? 

In  Brinkerhoff  v.  Brown,  7  Johns.  Ch.  217,  the  chancellor 
observes:  ''  It  does  not  follow  that  a  corporation  is  dissolved, 
by  the  sale  of  its  visible  and  tangible  property  for  the  payment 
of  debts,  and  by  the  temporary  suspension  of  its  business,  so 
long  as  it  has  the  moral  and  legal  capacity  to  increase  its  sub- 
scriptions, call  in  more  capital,  and  resume  its  business."  Test- 
ing the  matter  by  this  rule,  I  do  not  perceive  that  the  corpora- 
tion possess  the  moral  and  legal  capacity  spoken  of.  No  at- 
tempt has  been  made  to  revive  this  company  for  several  years. 
They  have  no  capital,  nor  a  prospect  of  obtaining  any.  They 
do  not  even  say  they  hope  or  expect  to  resume  operations. 
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I  am  satisfied  the  event  has  occurred  when  the  stockholders 
become  liable  to  tbe  creditors  of  the  company. 

The  statute  1  B.  L  247,  declares  that  for  all  debts  due  and 
owing  by  the  comp<*my,  at  the  time  of  its  dissolution,  the  per- 
sons then  composing  such  company  shall  be  individually  re- 
sponsible  to  the  extent  of  their  respective  shares  or  stock,  and 
no  farther.  At  tbe  time  of  dissolution  this  company  were  in- 
debted to  the  respondents,  and  the  appellants  became  indi- 
vidually responsible  in  the  words  of  the  act.  Every  stockholder, 
in  a  company  of  this  description,  incurs  the  risk  of  not  only  los- 
ing the  amount  of  stock  subscribed,  but  is  also  liable  for  an 
equal  sum,  provided  the  debts  due  and  owing  at  the  time  of  dis- 
solution are  of  such  magnitude  as  to  require  it. 

If  the  stockholders  are  also  creditors,  it  presents  another 
question  which  does  not  appear  to  have  been  considered  by  tbe 
chancellor.  Tbe  question,  then,  is  whether  a  stockholder  who, 
in  addition  to  full  payment  for  his  stock,  has  made  advances 
fknd  thereby  become  a  creditor  of  the  company,  can  be  com- 
pelled to  pay  the  same  sum  to  another  creditor  who  prosecutes 
(should  BO  much  be  necessary  to  satisfy  him),  without  any  al- 
lowance or  deduction  for  the  stockholder's  individual  debt. 

I  entertain  no  doubt,  that  by  a  just  construction  of  the  act, 
where  there  are  several  creditors,  the  fund  made  liable  for 
debts,  if  insufficient  to  discharge  the  whole,  should  be  disputed 
ratably;  and  the  principle  that  equality  is  equity,  should  be 
applied  to  such  a  case.  This  conclusion,  I  apprehend,  would 
correspond  with  the  spirit  and  intent  of  the  act.  It  appears  to 
me  that  a  stockholder,  who  is  also  a  creditor,  stands  on  the 
same  ground,  and  is  entitled  to  claim  under  the  act,  equally  as 
a  creditor  who  is  not  a  stockholder.  In  the  case  before  us  it 
does  not  appear  that  there  are  any  creditors  not  stockholders, 
excepting  the  respondents.  The  answer  alleges,  that  several  of 
the  appellants  are  also  creditors  to  a  considerable  amount,  stat- 
ing in  each  case  the  sums  dud  to  them  respectively,  on  account 
of  advances  made  and  responsibilities  incurred  for  the  company. 
If  these  allegations  are  to  be  considered  as  evidence,  I  think  tbe 
chancellor's  decision  should  be  considerably  modified,  so  as  to 
allow  the  respondents  to  recover  such  proportion  only  of  their 
debt,  as  they  shall  appear  entitled  to,  on  a  distribution  of  the 
fund  ratably  among  all  the  creditors.  As  the  pleadings  are 
framed  in  this  cause,  although  the  court  may  settle  the  princi- 
ple that  is  to  govern,  they  can  not  carry  it  into  efTect  so  far  as  tbe 
appellants,  who  are  stockholders  and  creditors,  are  concerned. 
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The  cause  is  not  placed  in  such  a  state,  that  a  court  of  equity 
can  award  to  the  stockholders,  who  are  creditors,  the  several 
proportions  of  the  fund,  as  agtiinst  each  other,  to  which  they 
may  bo  entitled.     The  answer  merely  states  the  fact  that  they 
are  creditors  to  a  certain  amount.     This,  if  evidence,  is  sof- 
ficient  to  enable  the  court  to  decide  the  extent  of  the  respond- 
ents' recovery,  but  does  not  lay  the  foundation  for  a  decree, 
that  the  appellants  who  are  creditors  may  recover  the  residue 
of  the  fund.     In  order  to  bring  the  whole  case  before  the  court, 
and  make  a  final  disposition  among  all  the  parties  entitled,  I 
apprehend  it  would  be  necessary  for  the  appellants  to  have  filed 
a  cross  bill,  setting  out  their  claim  to  the  residue  of  the  fund; 
aud  then,  if  the  principle  of  distribution  equally  among  all  had 
been  adjudged  correct,  the  court  would  decree   to  each  and 
every  crditor  his  ratable  proportion. 

There  appears  to  be,  however,  an  insuperable  barricf  in  the 
appellants'  way,  to  resisting  the  claim  of  the  respondents  for 
their  whole  debt.  The  facts  upon  which  that  resistance  mu^ 
rest  are  not  supported  by  proof.  The  cause  was  put  at  issue, 
but  no  witnesses  were  examined  by  the  appellants.  The  answer 
alleging  that  certain  of  the  appellants  were  creditors,  is  not 
evidence;  so  that  the  fact  is  not  before  the  court.  This  allega- 
tion in  the  answer  is  not  responsive  to  any  part  of  the  bill,  and 
unless  it  be  so,  there  is  no  evidence  of  a  single  creditor  other 
than  the  respondents.  The  whole  of  the  statement  in  the 
answer,  relative  to  the  appellants  being  also  creditors,  and  the 
specification  of  the  sums  due  to  them,  is  stated  by  the  case  to 
be  in  reply  to  an  interrogatory  requiring  them  to  state  whether 
or  not  on  the  first  of  November,  1818,  the  corporation  had  lost 
or  expended  all  its  estate,  property  and  effects,  of  every  name 
and  nature,  and  were  then  entirely  bankrupt.  In  a  previous 
part  of  the  answer,  the  appellants  admitted  that  all  the  real 
and  personal  property  of  the  company  had  been  sold;  and  that 
they  knew  of  no  other  property  or  effects,  excepting  two  de- 
mands against  persons  who  were  bankrupts.  It  will  be  seen 
that  the  question  put  had  been  already  substantially  answered; 
but  whether  so  or  not,  the  question  whether  the  company  was  in- 
solvent, had  no  connection  with  the  question  whether  the  stock- 
holders, or  some  of  them,  were  among  the  number  of  creditors. 
The  answer,  therefore,  sets  up  distinct  matters  not  alleged  in,  or 
inquired  of,  by  the  bill;  and  if  material  ought  to  be  proved.  I 
therefore  consider  the  cause  between  these  parties,  as  though 
no  suggestion  had  been  made  that  the  appeUants  were  creditors. 
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It  is  with  regret  that  I  arrive  at  this  conclusion;  presuming, 
as  X  do,  that  the  claims  by  the  appellants  were  susceptible  of 
proof.  If  proven,  the  effect  would  be  to  allow  the  respondents 
a  pro  rata  distribution  only,  which,  according  to  the  view  I  have 
taken,  is  all  thej  are  entitled  to  claim.  But  the  answer  not  being 
evidence  in  this  respect,  there  is  nothing  before  us  to  show  that 
there  are  other  creditors  besides  the  respondents.  If  not,  they 
are  entitled  to  be  fully  paid,  if  the  amount  of  stock  be  sufficient. 

The  result  of  my  opinion  is,  that  the  decree  of  the  chancellor 
be  affirmed. 

Spehceb,   Senator.    On  the  first  point  made  by  the  counsel 
for  the  appellants,  that  the  company  was  not  dissolved  at  the 
time  of  filing  the  bill,  viz.,  seventh  of  July,  1819,  it  has  been 
aiigaed  as  if  the  cause  had  been  brought  to  a  hearing  on  bill 
and  answer,  and  as  if  all  the  allegations  of  the  answer  were  to 
be  deemed  true.    But,  in  fact,  there  was  a  general  replication 
to  the  answer,  which  put  it  in  issue;  and,  according  to  the  case 
of  Simson  v.  Hart,  14  Johns.  63,  in  this  court,  **  matters  set  up 
in  the  answer  by  way  of  avoidance,  and  not  necessarily  drawn 
forth  by  the  bill,  must,  after  a  general  replication,  be  proved;  or 
the  defendant  can  not  avail  himself  of  them."    We  are  fur- 
nished with  no  proof  in  the  case,  and  the  facts  upon  which  the 
appellants  rely  to  show  that  the  company  was  not  dissolved, 
such  as  the  election  of  trustees  in  July,  1818,  are  not  before  us. 
The  case  of  Brincherhoff  v.  Brown,  7  Johns.  Ch.  217,  cer- 
tainly does  warrant  the  argument,  that  so  long  as  the  stock- 
holders elected  trustees,  and  manifested  a  design  bona  fide  to 
continue  the  company,  it  should  not  be  deemed  dissolved  by  a 
surrender;  and  the  case  is  clearly  distinguishable  from  Slee  v. 
Bloom ,  in  which  the  defendants  admitted  the  company  was  dis- 
solved,  and  abandoned  it.    I  should  hesitate  in  going  the 
length  the  chancellor  appears  disposed  to  go,  in  his  opinion  in 
this  cause,  that  mere  insolvency  and  inability  to  continue  should 
be  deemed  a  surrender.     In  Brinnkerhoff  v.  Brown,  the  answer 
was  admitted  because  there  was  no  replication  filed,  and  it 
showed  there  was  not  a  dissolution.     But  though  the  answer  is 
denied  in  this  cause,  yet  there  is  sufficient  matter  admitted  by 
it  to  show  a  dissolution,  if  it  be  considered  without  reference 
to  the  facts  averred,  but  not  proved.     There  is,  therefore,  no 
ground  furnished  for  reversing  the  decree  on  that  point. 

On  the  second  jjoint,  that  the  individual  corporators  are  not 
liable  beyond  the  amount  alrendy  paid  in  by  them  to  the  com- 
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pany,  even  if  it  be  deemed  dissolved,  it  can  not  be  neeessaty  to 
spend  much  time.     The  stock  subscribed  and  agreed  to  be  paid 
into  the  company,  became  corporate  property,  and  when  paid 
in,  might  be  reached  b}^  ordinary  proceedings;  and  if  not  paid 
in,  a  court  of  equity  would  compel  the  trustees  to  collect  and 
apply  it  to  the  payment  of  debts:  Salmon  v.  The  Hdmbarough 
Company,  1  Gas.  Ch.  204;  1  Kyd.  on  Corp.  273,  S.  C.    The 
same  principle  was  acted  upon  in  the  case  of  Slee  ▼.  Bloom,  in 
which  the  stockholders  were  required,  in  the  first  instance,  to 
pay  up  the  amount  of  their  subscriptioDs,  for  the  benefit  of  the 
creditors.     This  being  corporate  property,  is  a  fund  for  the 
benefit  of  creditors,  existing  entirely  independent  of  any  stat- 
utory provision.     Then  comes  the  act:  1  B.  L.  247,  which  de- 
clares, that  in  the  event  of  a  dissolution,  the  stockholders  at 
the  time  ''  shall  be  liable  to  the  extent  of  their  respective  shares 
of  stock  held  in  such  company,  and  no  further."   Surely  the  leg- 
islature did  not  mean  to  declare  that  the  stockholders  should 
be  liable,  as  they  had  already  agreed  to  be  liable,  and  as  they 
were  liable  at  common  law.     Something  more  was  intended; 
and  it  is  to  my  mind  very  clearly  expressed,  that  the  extent  of 
the  stock  held  by  them  should  be  the  measure  of  their  individual 
liability  to  creditors.   The  statute  does  not  refer  to  them  in  their 
corporate  capacity,  but  as  individual  stockholders;  and  it  de- 
clares their  liability  without  reference  to  the  amount  they  may 
have  paid  in  on  their  stock. 

On  the  point  that  judgment  of  ouster,  or  some  judgment 
directly  against  the  corporation,  should  be  pronounced  befoie 
it  should  be  deemed  dissolved,  I  entirely  concur  in  the  opiniou 
of  the  chancellor;  and  should  only  weakei;  that  ground  by  at- 
tempting to  add  his  reasons.  And  on  the  point  that  the  rem- 
edy is  at  law,  I  also  think  the  chancellor's  answer  conolosivey 
that  the  very  principle  of  contribution  by  different  and  numer- 
ous parties,  gives  equity  jurisdiction. 

Another  point  has  been  incidentally  urged  in  argument,  that 
many  of  the  appellants  are  themselves  creditors  and  are  equally 
entitled  with  the  respondents  to  be  paid.  The  decree  directs  the 
master  to  deduct  from  the  amounts  to  be  paid  by  the  appellants 
respectively,  such  sums  as  they  paid  for  the  debts  of  the  com- 
pany since  its  dissolution.  I  confess  I  can  see  no  reason  why 
the  credit  for  sums  advanced  by  the  appellants  should  be  re- 
stricted to  a  period  since  the  dissolution  of  the  company.  The 
members  of  the  company  might  bona  fide  advance  money  as  they 
allege  they  have  done,  to  carry  on  the  business  of  the  corpora- 
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tion,  and  they  are  equally  entitled  with  any  other  creditors  to 
be  indemnified  from  the  funds  of  the  company  or  from  the  in- 
dividual  liability  of  the  stockholderH.  As  the  respondents  have 
not  obtained  any  judgment  and  execution  at  law,  they  have  not 
acquired  any  priority  to  other  creditors.  Those  appellants  who 
have  made  advances  are  clearly  entitled  to  have  those  advances 
considered  as  payments,  on  account  of  their  individual  liability, 
until  the  other  stockholders  have  paid  equivalent  sums;  or, 
what  would  amount  to  the  same  thing,  their  advances  may  be 
consolidated  with  that  of  the  respondents,  to  ascertain  the 
amount  to  be  apportioned  among  the  stockholders.  Although 
in  this  respect  tbe  decree  is  objectionable,  yet,  as  it  is  merely 
interlocutory,  and  a  final  decree  must  be  had  on  the  coming  in 
of  the  master's  report,  an  opportunity  will  then  be  given  to  cor- 
rect it.  It  does  not  in  itself  afford  ground  for  a  reversal  of  the 
whole  decree. 

I  am  of  opinion,  therefore,  that  the  decree  of  the  court  of 
chancery  be  affirmed. 

"  This  cause  having  been  heard,  etc.,  it  is  ordered,  adjudged, 
and  decreed,  that  the  decree  of  the  court  of  chancery  be,  in  nil 
things,  affirmed,  excepting  the  part  thereof  which  directs  the 
master  as  to  the  allowances  to  be  made  to  the  defendants  below, 
forpayments  made  by  them  since  the  dissolution  of  the  company; 
and  that  the  said  decree  be  affirmed  without  prejudice  to  the  ap- 
pellants, to  claim  hereafter  payment  for  any  advances  made  by 
them  at  any  time  for  the  company;  and  that  the  appellants  pay 
the  respondents  their  costs  to  be  taxed;  and  that  the  proceed- 
ings be  remitted  to  the  court  of  chancery,"  etc. 


IHasoLunoN  of  Cobfobation  is  Evfegted  by  a  seizure  of  its  franchises: 
State  Bank  v.  State^  12  Am.  Dec  234.  As  to  the  legal  ezfect  of  such  dissolu- 
tion, see  the  note  to  that  case,  Id.  239.  As  to  what  is  to  be  deemed  a  sur- 
render of  corporate  rights,  see  ^^e  v.  Bloom,  10  Id.  273.  Both  ^/«e  v.  Bhom 
ViABriggB  v.  Penniman  are  frequently  referred  to  in  the  New  York  courts  as 
uithorities  for  the  position,  that  a  dissolution  of  a  corporation  so  as  to  render 
the  stockholders  individually  liable  under  the  statute  for  its  debts  to  the 
•mount  of  their  respective  shares  of  stock,  is  effected  by  its  total  insolvency 
and  suspension  of  business:  Mailer  o/Jachson  Marine  Insurance  Co.^  4  Sandf. 
Ch.  562;  Bank  of  Niagara  v.  Johnson,  8  Wend.  656;  BraiU  v.  Benedict,  17  N. 
V.  99,  per  Pratt,  J.  But  in  the  latter  case  it  was  held  that  to  have  this  effect 
it  most  appear  that  the  corporation  has  lost  all  power  to  coutinue  or  resume 
its  business;  and  it  was  further  said  that  the  general  rule  is,  that  the  dissolu- 
tion must  bo  judicially  ascertained  and  declared,  and  that  the  doctrine  laid 
<lown  in  Slee  v.  Bloom  and  Brigga  v.  Penniman,  though  well  established,  in  a 
departure  from  that  general  rule  which  must  not  be  extended  to  cases  of  a 
different  class.     So  it  was  held  in  Baiik  of  Niagara  v.  Johnson,  8  Wend.  656, 
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that  by  such  msolvency  and  suspension  of  business  the  oorporatioiii  is  not 
wholly  and  finally  dissolved  for  all  purposes,  but  that  it  is  merely  a  quasi  dis- 
solution as  respects  creditors,  and  that,  notwithstanding  such  dissolaticMi,  a 
receiver  of  the  corporation  may  maintain  an  action  in  its  name  against  a  di- 
rector for  paying  away  a  portion  of  the  capital  stock  to  a  stockholder.  And 
in  Barclay  v.  Talman,  4  Edw.  Ch.  128,  129,  it  was  held  that  the  cases  of  tSIft 
V.  Bloom  and  Brigys  v.  Penniman,  were  "not  authority  for  the  position  *  * 
that  a  voluntary  assignment  by  a  corporation  of  all  its  property,  for  specific 
purposes,  is  ipso  facto  a  dissolution  between  the  stockholders  or  corporators." 
If,  however,  there  is  a  substantial  discontinuance  of  the  business  of  a  corpora- 
tion, a  mere  annual  election  of  directors  will  not  prevent  a  dissolution:  Hat' 
ter  qfJachson  Marine  Iru.  Co.,  4  SandL  Gh.  562,  where  it  was  said  that  *'  the 
argument  that  there  is  no  such  suspension"  of  an  insuranoe  company  "so 
long  as  it  takes  or  has  standing  a  single  risk  or  policy,  is  entirely  inadnusaibla" 

Equity  Jubisdictiok  in  Such  Casbs. — The  doctrine  of  the  principal  case 
that  a  creditor  of  an  insolvent  corporation  which  has  suspended  business 
may  sue  in  equity  to  obtain  x>ayment  of  his  debt  from  the  stockholders  under 
the  statute,  is  recognized  and  approved  in  Bank  of  Poughkeepne  v.  Ibbolion^ 
24  Wend.  479;  Sands  v.  Kimbark,  39  Barb.  120;  Case  qf  Empire  CUy  Bank^ 
8  Abb.  Pr.  209,  per  Denio,  J.;  S.  C,  18  N.  Y.  211;  Mann  v.  Pentz,  2  Sandf. 
Ch.  270;  Matter  of  HoUister  Bank,  27  N.  Y.  397.  And  it  seems  that  he  may  sae 
a  BUip;le  stockholder  in  equity:  Mann  v.  Pentz,  2  SandL  Ch.  270.  Or  he  may 
bring  an  action  at  law  against  him:  Bank  of  Poughkeepae  v.  IbboUon,  24 
Wend.  479.  It  was  held  in  Tallmadge  v.  FiahJaUIron  Co,,  4  Barb.  393;  and 
)Yalker  v.  Grain,  17  Id.  131,  citing  the  principal  case,  that  a  creditor  of  such 
a  corporation  first  suing  obtains  no  preference  over  other  creditors,  bat  they 
may  come  in  and  insist  on  a  pro  rata  distribution.  And  in  Cushman  v. 
Shepard,  4  Barb.  118,  Briggs  v.  Penniman  was  referred  to  as  an  authority 
that  the  decree  in  such  a  case  should  direct  a  reference  to  ascertain  the 
amount  of  the  debts,  the  names  of  the  stockholders,  and  the  amounts,  if  any, 
advanced  by  them  upon  debts  of  the  corporation,  over  and  above  the  sums 
paid  in  on  their  stock.  A  bill  in  equity  will  not  lie  in  favor  of  a  creditor  of 
a  corporation  on  a  mere  legal  demand  not  established  at  law  to  obtain  a  dis- 
covery of  the  names  and  shares  of  the  stockholders,  and  the  appointment  of 
a  receiver  where  thera  is  no  allegation  of  insolvency:  Bogardua  v.  RosendaU 
Mfg  Co.,  4  Sandf.  92,  citing  the  principal  case. 

Liability  of  Stockholdsbs  ok  their  SiTBac&iFTiON. — For  an  ezamina* 
tion  of  the  cases  on  this  subject,  see  the  note  to  FrankUn  Qlase  Co.  v.  Alex* 
ander,  9  Am.  Dec.  96.  In  Fort  Edward,  etc.  Plank  Road  Co.  v.  Payne^  17 
Barb.  574,  the  principal  case  was  referred  to  as  not  furnishing  any  antbority 
for  tho  position  that  there  is  any  implied  promise  on  the  part  of  s  stock* 
holder  to  pay  calls  on  his  shares. 

Stockholders'  Liability  for  Debts. — See,  on  this  point,  Bond  v.  Ap» 
plcton,  5  Am.  Dec  HI,  and  Slee  v.  Bloom,  10  Id.  273.  In  Remington  v. 
King,  11  Abb.  Pr.  279;  and  Garrison  v.  Tlotpe,  17  N.  Y.  462,  the  principal 
case  is  referred  to  as  an  authority  on  this  subject,  and  it  is  held  that  a  stock- 
holder may  set-off  against  his  liability,  in  a  suit  by  a  creditor  of  the  corpora- 
tion, the  amount  of  advances  made,  or  responsibilities  incurred  for  the 
corporation,  beyond  paying  for  his  stock.  The  principal  case  is  cited  as  &n« 
thority  on  this  point,  also  in  Aspinwall  v.  Torrance,  I  Lans.  384,  where  it  is 
held  that  a  stockholder  who  has  been  compelled  to  pay  debts  of  the  corpora- 
tion may  have  an  action  for  contribution  against  the  other  stockholders. 

That  Uitpaid  Stook  is  Part  of  the  Assets  of  a  corporation  to  whioli 
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creditors  have  a  right  to  look  for  payment  without  the  aid  of  any  statute,  as 
affirmed  in  the  opinion  of  Spencer,  senator,  supra,  is  a  principle  which  is  ap- 
proved in  Sanger  v.  Uptcniy  13  Bank.  Beg.  230;  lyinamt  v.  MeKean  IL  R, 
and  Kav,  Co.,  6  Blatch.  222;  Haskvis  v.  Hardiwj,  2  DUL  C.  C.  106. 

That  Allsoations  in  an  Answer  not  Resfonsivb  to  the  hill  are  not 
evidence  is  held,  on  the  authority  of  Driggs  y.  Pf Antmon,  in  DunJiam  v. 
Galea,  1  Hoif.  Ch.  189;  and  Mason  v.  Cro^ij,  3  Wood  &  M.  271. 


La  Fboscbois  v.  Jackson. 

[8  CowxH,  680.] 

AufvmBsm  Possession,  Proof  of. — Refusal  by  one  in   possession  of  land 
under  claim  of  title  to  permit  a  survey  of  the  premises  to  be  made  by 
the  true  owner,  is  conclusive  proof  of  an  adverse  holding. 
Ak  Effsctual  Deed  is  Unnecessary  to  the  commencement  of  an  adverse 

possession  under  the  statute  of  limitations. 
Ebtrt  under  Color  of  Title,  however  groundless  the  title  may  be,  is  suffi- 
cient, if  bonajide,  to  constitute  an  adverse  possession. 
Possession  and  the  Quo  Animo  of  the  possessor  are  the  tests. 

PoasKSSOR's  Belief  of  the  Validitt  of  His  Title,  from  what  circum- 
stances inferred. 
Claim  under  a  Wrttten  Contract  to  convey,  which  equity  would  specif- 
ically enforce  against  the  vendor,  is  a  sufficient  claim  under  color  of 
title  to  support  an  adverse  possession  within  the  statute  of  limitations. 

Court  can  not  Look  betond  a  Special  Verdict  for  the  facts. 

That  Claim  of  Thlb  waa  Made  under  a  Foreign  Government  can  not 
be  inferred  by  the  court,  so  as  to  invalidate  a 'title  by  adverse  possession, 
unless  specially  found  by  the  jury. 

Sfkcxal  Verdict  should  Find  Material  Facts,  and  not  the  evidence  of 
those  facts,  per  Jones,  chancellor. 

TmjB  IN  THE  People  is  not  Barred  by  adverse  possession,  short  of  forty 
years. 

Q&ANTEE  OF  THE  PEOPLE  IS  Barred  bt  Twent7  Years'  adverse  possession 
after  his  title  accrued,  though  it  commenced  before. 

Possession  without  Claim  of  Title  never  confers  title. 

Claim  of  Title,  however  Groundless,  makes  a  possession  adverse,  and 
such  possession  will  ripen  into  title  against  the  people  or  on  individuaL 

Possession  and  such  Improvement  as  is  Customary  with  owners,  with- 
out disavowal  of  title,  payment  of  rent,  or  recognition  of  title  in  another, 
will  raise  a  presumption  of  an  entry  and  holding  as  absolute  owner. 

Tttle  Presumed  Lawful.  When. — Where  a  party  is  in  possession  claiming 
title  without  showing  what  that  title  is,  it  will  be  presumed  lawful  Per 
Colden,  senator. 

Special  Verdict  should  Find  the  fact  to  be  decided  on,  or  evidence  which 
conclusively  proves  it.     Per  Spencer,  senator. 

Possession  not  Adverse  in  its  Commencement  may  become  so  by  a  sub- 
sequent claim  of  title  amounting  to  actual  ouster.    Per  Spencer,  senator. 

Deed  under  which  Title  is  Claimed  need  not  be  produced.  Per  Viele^ 
senator. 


464  La  FiioMBOis  r.  Jackson.         [New  York, 


Defbctivs  Deed  does  not  prevent  possession  thereunder  from  being  adv 
Per  Stebbins,  senator. 

Grant  of  Foreign  Government  may  be  the  foundation  of  an  adverse  pos- 
session.   Per  Viele,  senator,  denying  Jackson  v.  Waters^  12  Johna.  368. 

Ebbob  to  the  supreme  court  in  an  action  of  ejectment.  A 
special  verdict  was  found,  stating  in  substance  that  the  prem- 
ises in  question  were  included  in  a  patent  granted  to  Dean  and 
others  in  1769,  and  were,  after  several  mesne  conveyances,  con- 
veyed to  the  lessors  of  the  plaintiff,  May  6,  1819;  that  the  de- 
fendant. La  Frorabois,  was  in  possession  at  the  commencement 
of  the  suit;  that  the  father  of  the  defendant  being  in  possession 
in  1776,  when  the  Americans  retreated  from  Canada,  was  driven 
off  by  the  enemy,  and  his  house  burued;  that  he  returned  in 
1784,  at  the  close  of  the  war,  rebuilt  his  house,  and  remained 
ill  possession,  claiming  title,  until  his  death  about  twelve  years 
ago,  leaving  the  defendant  in  possession  as  his  heir  at  law,  who 
has  been  in  possession  ever  since;  that  in  1798  the  defendant's 
father,  being  in  possession,  refused  permission  to  the  surveyor 
under  Dean's  patent,  to  enter  upon  the  premises  for  the  pur- 
pose of  making  a  survey,  and  he  accordingly  passed  round; 
thut  shortly  after  the  revolutionary  war,  the  defendant's  father 
had  a  writing  in  his  possession  in  the  French  language,  under 
which  he  held,  the  translation  of  which  was  as  follows:  ''La 
Frombois  has  permission  to  take  two  lots  of  land  in  my  seigniory 
on  Lake  Champlain  to  settle  himself  there,  and  I  promise  him 
that  when  tbe  conveyances  of  said  lots  of  land  shall  be  made, 
one  of  which  shall  pay  no  rent,  only  one  sol  of  acknowledg- 
ment; and  in  case  the  lot  of  land  which  he  shall  take  shall  be 
required  to  establish  the  domain,  I  promise  to  replace  him  as 
much  improved  land  with  buildings,  etc. ,  as  might  be  found  on 
the  said  two  lots  of  land.  Done  at  Montreal  the  twenty-eighth 
of  June,  1768.  Francis  Mackay;"  that  the  defendant  and  hia 
father  always  claimed  the  land  under  said  writing  as  their  own; 
that  Mackay  was  an  Englishman  who  lived  somewhere  near 
New  York;  and  that  the  defendant  also  had  in  his  possession 
another  writing  in  French,  purporting  to  have  been  made  in 
1786,  by  one  Maurice  Desdevans  De  Olandous,  calling  himself 
"a  sworn  surveyor,  having  a  commission  from  the  king  of 
England  and  from  the  United  States,  residing  on  Lake  Cham- 
plain,  district  of  Clinton,"  the  substance  of  which,  so  far  as 
material,  is  stated  in  the  opinion  of  the  chancellor.  Judgment 
for  the  plaintiff  in  the  supreme  court.  Other  facts  are  stated 
in  the  opinions  delivered  in  the  court  of  errors.  The  opinion 
of  the  supreme  court  was  as  follows: 
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'*  This  case  can  not  be  distinguished  from  that  of  Jackhon  t. 
Waters,  decided  by  this  court,  October  term,  1815,  12  Johns. 
365.     It  has  been  contended  that  that  case  does  not  correspond 
with  the  other  decisions  of  this  court,  on  the  doctrine  of  adverse 
possession ;  by  those  decisions,  it  is  not  necessary  to  constitute  a 
Qoodi  adverse  possession,  that  it  should  have  been  commenced 
under  a  deed  for  the  premises,  aud  if  the  defendant  has  a  deed  he 
need  not  produce  it;  and  further,  if,  on  production,  it  proves  to 
be  defective,  that  does  uot  affect  the  adverse  character  of  the  pos- 
session.   But  these  decisions  suppose  a  claim  under  a  title  which 
might  be  valid.     One  reason  why  a  possession  taken  under  a 
claim  of  title  shaU,  if  continued  for  a  sufficient  length  of  time, 
box  him  who  has  the  legal  title,  is  that  the  defendant  is  pre- 
sumed to  have  entered  under  a  title  which  he  had  reason  to 
believe,  and  did  believe,  was  a  good  title.     The  fact  of  posses- 
sion, and  the  quo  animo  it  was  commenced  or  continued,  are 
the  only  tests:  2  Johns.  180.     But  when  he  shows  a  possession 
taken  under  a  grant  from  a  foreign  government,  which  he  is 
bound  to  know  could  make  no  valid  grant,  he  shows  that  he 
could  not  have  supposed  he  was  purchasing  a  good  title.     In 
Jackson  v.  Ingraham,  4  Johns.  122,  it  was  said:  'The  court  can 
take  no  notice  of  any  title  to  land  not  derived  from  our  own 
government,  or  the  province  of  New  York.'    The  defendant 
had  not  the  semblance  of  a  legal  title,  according  to  the  uniform 
doctrine  of  this  court.     On  the  face  of  it,  it  is  a  nullity,  and 
repels  the  presumption  in  favor  of  the  innocence  of  the  defend- 
ant, or  the  bona  fides  of  his  possession,  which  would  have  arisen 
had  he  shown  a  mere  claim  of  title,  without  showing  what  that 
title  was.    In  that  case  the  court  would  have  presumed  the  title 
under  which  he  claimed  to  have  been  a  lawful  title;  but  when 
he  shows  his  claim  to  issue  from  a  source  whence  a  good  title 
could  not  possibly  flow,  he  removes  the  foundation  upon  which 
alone  a  presumption  in  his  favor  could  rest." 

To  reverse  this  decision,  the  defendant  brought  this  writ  of 
error.  The  grounds  upon  which  a  reversal  was  sought  suffi- 
ciently appear  from  the  opinion. 

8.  A.  Footy  for  the  plaintiff  in  error. 

T.  c7.  Oakley,  for  the  defendant  in  error. 

Jones,  Chancellor  (after  stating  the  facts) :  The  evidence  shows 
continued  possession  of  the  lot  by  the  defendant  and  his  ancestors, 
for  upwards  of  thirty-five  years,  under  a  claim  of  title  and  against 
all  the  world.     This  continued  possession  is  strengthened  by  the 
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anterior  possession  of  the  father,  interrupted  only  by  the  incur- 
sions of  the  eneray,  and  their  destruction  of  his  domicile;  and  it 
is  more  materially  fortified  by  tbe  refusal  of  the  elder  Fromboia 
to  permit  the  surveyor  of  tbe  claimants  under  the  patent  to  en- 
ter  upon  the  premises,  and  the  subsequent  descent  cast  from  the 
ancestor  to  the  heir.     It  might,  with  plausibility  at  least,  be 
contended,  that  the  peremptory  refusal  of  the  elder  Frombois, 
to  permit  the  surveyor  of  the  patentees  to  enter  upon  the  lot, 
and  his  open  resistance  to  their  claim  of  title  to  it,  amounted  to 
a  disseisin;  and  if  so,  the  descent  cast  would  toll  the  entry,  aud 
the  action  of  ejectment  could  not  be  sustained.     But  if  it  was 
not  a  disseisin,  it  was  a  decided  act  of  hostility  to  the  title  uu- 
der  which  the  lessors  now  claim.    It  was  conclusive  proof  of  an 
adverse  holding.     This  survey  was  upw&rds  of  twenty  years  an- 
terior to  the  commencement  of  the  suit,  aud  from  that  time,  if 
not  from  an  anterior  period,  the  defendant  is  clearly  entitled  to 
date  his  actual   adverse  possession  against  these  lessors,  and 
those  under  whom  they  claim.     This  possession  would  seem  to 
be  conclusive.     Why,  then,  did  not  his  defense  prevail  ?    The 
reason  assigned  by  the  supreme  court  is,  that  he  held  under  a 
claim  of  title  derived  from  a  foreign  government,  and  that  thai 
claim  of  title  rendered  his  possession  unavailing. 

It  is  found  by  the  special  verdict,  that  the  premises  were  held 
under  a  paper  writing,  which  was  in  the  possession  of  the  elder 
La  Frombois  soon  after  the  revolutionary  war,  bearing  date  June 
28, 1768,  and  signed  by  Francis  Mackay,  purporting  to  be  a  per- 
mission from  Mackay  to  La  Frombois  to  take  two  lots  of  land 
in  his  seigniory  on  Lake  Champlain,  to  settle  himself  thereon, 
and  a  promise  that  when  the  conveyances  of  the  lots  should  be 
made,  for  one  of  which  he  should  pay  no  rent,  only  one  of  ac- 
knowledgment; in  case  the  lot  of  land  he  should  take  should  be 
required  to  establish  the  domain,  he  would  replace  to  him  as 
much  improved  land,  with  buildings,  etc.,  as  might  be  found  on 
the  said  two  lots.  The  jury  find  that  the  defendant's  ancestor 
always  claimed  the  land  as  his  own  under  this  writing;  and 
that  he  claimed  under  Mackay,  who  was  an  Englishman,  and 
resided  somewhere  about  New  York. 

The  defendant  appears,  by  the  special  verdict,  to  have  had  in 
his  possession  another  writing  in  the  French  language,  purport- 
ing to  be  a  certificate  given  in  the  year  1786,  by  one  Desdevans, 
who  calls  himself  a  sworn  surveyor,  having  a  commission  from 
the  king  of  England,  and  from  the  United  States,  residing  on 
Lake  Champlain,  district  of  Clinton,  stating,  that  at  the  request 
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of  Jean  Baptiste  Lafoi,  otherwise  called  La  Fromboia,  the 
father,  an  inhabitant  of  said  Lake  Ghamplain,  surveyor  of  Mr. 
Francis  Mackaj,  he  went  to  the  habitation  of  La  Froinbois,  and 
being*  there,  after  having  examined  the  title  of  conveyance  of 
said  Seizor  Mackay,  he  made  a  survey  of  the  lots,  a  detailed 
account  of  which  he  gives  in  the  style  of  a  French  surveyor,  and 
which  certificate  he  indorses  thus:  '*  Gopie  proces  verbal,  etc., 
second  of  September,  1786." 

These  documents  may  be  slender  evidences  of  title;  but  the 
qaesiion  is,  whether  this  documentary  evidence,  slender  as  it 
may  be,  is  not  safiScient  to  give  a  character  of  adverse  posses- 
sion to  the  occupancy  of  La  Frombois  under  it,  and  to  rescue 
him  from  the  reputation  of  being  a  mere  trespasser.  It  is  not 
necessary,  to  constitute  an  adverse  possession,  that  it  should 
have  commenced  under  an  effectual  deed.  If  the  possessor 
claims  under  written  evidence  of  title,  and  on  producing  that 
evidence  it  proves  to  be  defective,  the  character  of  his  posses- 
sion as  adverse,  is  not  affected  by  the  defects  of  his  title.  If  the 
entry  is  under  color  of  title,  the  possession  will  be  adverse,  how- 
ever gproundless  the  supposed  title  may  be.  The  fact  of  posses- 
aion  and  its  character,  or  the  quo  animo  of  the  possessor,  are  the 
test. 

In  this  case,  the  continued  possession  of  La  Frombois  is  con- 
clusiTely  shown,  and  the  quo  animo  is  apparant  from  his  uniform 
claim  of  title,  and  continued  exercise  of  acts  of  ownership. 
The  writing  produced,  admitting  it  to  be  simply  a  contract  for 
a  conveyance,  is  in  accordance  with  the  possession  he  held,  and 
the  claim  of  title  under  it.  His  entire  confidence  in  his  title, 
and  his  reliance  upon  its  sufficiency  to  protect  his  possession, 
and  the  assertion  of  his  rights  under  it  against  the  claim  of  the 
proprietors  under  the  patent,  are  decisive  of  his  own  opinion 
and  belief  in  the  validity  of  his  title;  and,  for  aught  that  is  found 
by  the  jury  in  the  special  verdict,  he  had  reason  to  believe  that 
the  title  under  which  he  held  was  sufficient  for  his  protection. 
It  was  an  express  agreement  by  a  person  claiming  to  have  the 
right  to  contract  for  the  disposal  of  the  land,  to  convey  to  him 
the  lot  he  should  locate,  when  conveyances  were  to  be  given, 
and  an  agreement  that  he  should  enter  into  immediate  posses- 
sion, and  hold  the  premises  thus  contracted  to  be  conveyed  to 
him,  without  rent,  until  the  conveyance  should  be  given. 

Under  such  an  agreement,  reduced  to  writing,  and  followed 
up  by  possession  and  improvements,  the  defendant  acquired  a 
title  in  equity  to  the  land,  if  Mackay.  the  party  contracting  to 
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convey,  had  at  the  time  or  afterwards  acquired  the  right  or 
power  to  perform  his  agreement.     It  was  a  contract  which 
equity  would  have  enforced  the  performance  of,  and  the  right 
of  La  Frombois  under  it  was  the  more  perfect  and  stable,  as 
the  consideration^  had  obviously  been  already  paid  or  satisfied 
by  him  to  Mackay,  and  there  was  nothing  further  to  be  done 
by  him  to  entitle  him  to  a  conveyance  of  the  legal  title.     Hence, 
it  probably  was  that  he  insisted  so  firmly  and  peremptorily 
upon  his  absolute  right  to  the  land,  and  put  his  claim  to  it 
upon  the  ground  of  title,  doubtless  resting  upon  some  subse- 
quent conveyance  in  execution  of  the  agreement,  or  considering 
his  contract  tantamount  to  a  deed.    It  does  not  expressly  ap- 
pear that  he  ever  obtained  an  actual  conveyance  for  the  lot; 
but  he  had  an  agreement  which  entitled  him  to  a  deed.    He 
may  have  been  in  possession  of  some  further  muniments  which, 
in  the  conflagration  of  his  house  by  the  enemy,  or  from  some 
other  cause,  had  been  destroyed  or  lost.     But  suppose  the  con- 
tract to  have  been  his  only  title,  it  was  an  absolute  engagement 
of  a  person  assuming  to  be  owner,  to  give  him  a  deed  of  con- 
veyance.    What  reason  had  he  for  distrusting  the  ability  of 
Mackay  to  give  him  an  effectual  deed  of  conveyance  for  it? 
He  is  found  in  possession  in  1776,  and  must  have  taken  the 
possession  some  considerable  time  before;  for  he  had  made 
improvements  on  the  lot,  and  erected  a  dwelling-house  upon 
it,  which  he  occupied.     He  was  expelled  by  the  public  enemy, 
and  continued  an  involuntary  exile  from  it  during  the  vrar;  but 
on  the  restoration  of  peace,  he  returned  to  it  as  to  his  domicile, 
rebuilt  his  house,  repaired  the  ravages  made  in  his  absence 
upon  his  farm,  and  remained  in  possession  during  the  lesidne 
of  his  life,  always  claiming  the  estate,  and  dealing  vrith  it  as 
his  own;  and  at  his  death  transmitting  it  as  an  inheritance  to 
his  son.     During  all  this  long  .period  of  time,  from  1776,  to  his 
death  in  1810,  his  possession  and  that  of  his  son,  from  his 
death  to  the  commencement  of  this  suit,  was  peaceable  and 
uninterrupted;  and  with  the  solitary  exception  of  the  act  of 
the  surveyor  in  1798,  which  was  repelled  at  once,  and  the  title 
of  the  possessor  asserted  and  maintained  against  him,  no  ad- 
verse claimant  appears  to  impeach  the  title  of  the  father  or  the 
son,  or  to  set  up  any  claim  of  title  in  another.     Then  had  not 
the  father,  from  the  time  of  his  entry  until  his  death,  the 
greatest  reason  to  believe  that  the  title  he  held  under  Mackay> 
whether  that  title  was  legal  or  equitable,  was  valid  in  law,  and 
gave  full  protection  to  his  possession  and  improvements  ?  And 
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if  Le  had  reason  to  believe,  and  did  believe,  his  title  to  be 
g'.od,  as  he  must  be  presumed  to  have  entered  under  that  title, 
his  possession  having  continued  for  twentj-six  years  after  his 
return  to  his  home  at  tbe  close  of  the  revolutionary  war,  must 
bar  a  legal  recovery  by  tbe  plaintiffs,  admitting  them  to  have 
the  legal  title  in  this  form  of  action.  If  there  could,  under 
other  circumstances,  have  been  any  force  in  the  objection  that 
the  owners  may  have  been  ignorant  of  the  defendant's  adverse 
claim  of  title,  and  may  have  supposed  him  to  hold  in  sub- 
serviency to  the  title  of  the  rightful  owner,  the  distinct  and 
open  avowal  to  the  surveyor  in  1798,  by  La  Frombois  the  elder, 
of  the  hostility  of  his  claim  to  that  of  the  proprietors  under 
the  patent  to  Dean,  was  full  notice  to  his  employers  that  the 
possession  was  adverse  to  them;  and  the  interval  of  time  be- 
tween that  occurrence  and  the  commencement  of  this  suit,  if 
we  place  no  reliance  on  the  descent  cast  by  the  death  of  the 
father  upon  the  son,  is  of  sufficiently  long  duration  to  bar  the 
remedy  by  this  action  of  ejectment,  by  the  rightful  but  grossly 
supine  proprietors  of  the  land. 

But  the  defendant  is  said  to  claim  his  title  under  a  foreiga 
government;  and  the  two  writings  or  documents  produced  on 
the  trial,  are  relied  upon  as  evidence  to  show  that  such  was  the 
character  of  his  claim.  I  am  unable  to  discover  any  proof  of 
this  allegation  in  the  special  verdict.  The  defendant's  claim  of 
title  is  under  Francis  Mackay;  but  how  does  it  appear  that 
Mackay  held  or  claimed  under  a  foreign  government  ?  The  jury 
find  that  he  was  an  Englishman.  The  agreement  he  gave  to 
La  Frombois  was  in  1768.  At  that  time  the  Ganadas  were 
provinces  of  Great  Britain,  and  Mackay  appears  to  have  then 
resided  in  Montreal.  The  jury  find  him  to  have  afterwards 
resided  in  the  vicinity  of  New  York.  The  intendment  is,  that 
whatever  right  or  title  he  claimed  to  the  land  was  under  the 
government  of  Great  Britain,  which  is  admitted  to  be  a  legiti- 
mate source  of  title.  There  is  no  evidence  in  the  special  verdict 
of  any  claim  of  title  by  La  Frombois,  father  or  sou,  under  any 
foreign  government;  nor  does  it  appear  by  the  finding  of  the 
jury,  that  Mackay  derived  his  title  or  made  his  claim  to  the  land 
undei^any  foreign  power.  How,  then,  can  this  court  act  upon 
the  assumption  that  the  possession  of  the  elder  La  Frombois 
was  taken  under  a  grant  from  a  foreign  government  ?  It  is  said 
that  the  facts  found  show  that  he  intended  to  hold  under  the 
French  government.  If  so,  the  conclusion  must  be  drawn  by 
this  court  from  the  evidence  contained  in  the  writing  and  certiX- 
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icate,  or  found  bj  the  juiy;  but  the  character  of  the  holding, 
and  whether  the  chiim  was  under  the  French  or  English  gov- 
ernment, was  a  question  of  fact  for  the  jury  to  find.  This 
court  can  not  intend  it. 

In  the  case  of  Jackson  v.  Wdlera,  12  Johns.  365,  which  is  sup- 
posed by  the  supreme  court  to  govern  this,  it  is  expressly  stated 
that  the  claim  was  under  a  grant  from  the  French-Canadian 
government  to  one  La  Gauchetierre,  prior  to  the  conquest  of 
Canada;  aud  that  fact  brought  up  the  question  of  the  validity 
of  a  title  derived  from  a  French  grant  in  opposition  to  a  subse- 
quent colonial  graut,  and  the  effect  of  the  possession  avowedly 
taken  and  held  under  such  a  title.  But  these  questions  can  not 
arise  on  this  special  verdict.  It  does  not  appear  by  this  ver- 
dict that  La  Frombois,  the  defendant,  claimed  under  a  French 
grant;  and  we  can  not  look  out  of  the  special  verdict  for  the  facts 
of  the  case.  In  the  case  of  Barnes  Y.Williams,  11  Wheat.  415,  it 
appeared  by  the  special  verdict  that  the  claim  of  the  plaintiff  was 
founded  upon  a  bequest  of  certain  slaves.  It  was  essential  to  a 
recovery  at  law,  that  the  assent  of  the  executors  to  the  legacy 
should  be  proved ;  and  Chief  Justice  Marshall  said,  that  al  though, 
in  the  opinion  of  the  court,  there  was  sufficient  in  the  special  ver- 
dict from  which  the  jury  might  have  found  that  fact,  yet  they  had 
not  found  it;  and  the  court  could  not,  upon  a  special  verdict,  in- 
tend it;  that  the  special  verdict  was  defective  in  stating  the  evi- 
dence of  the  fact,  instead  of  the  fact  itself.  It  was  impossible, 
therefore,  that  a  judgment  could  be  pronounced  for  the  plaint- 
iff. In  this  case,  the  jury  neither  found  the  fact,  nor  any  suffi- 
cient evidence  of  the  fact,  that  La  Frombois  held  under  a 
French  grant.  The  claim  of  title  to  lands  within  the  territory 
of  this  state,  or  the  late  colony,  must  be  intended  to  be  under 
the  state  or  colonial  government,  unless  the  contrary  expressly 
appears.  We  can  not  recur  to  another  case  occurring  between 
other  parties,  and  involving  other  points,  and  disclosing  different 
facts,  for  our  guide  in  determining  this;  and  if  we  could  refer  to 
the  case  relied  upon  as  not  being  distinguishable  from  this,  we 
should  find  it  not  only  between  different  parties,  but  for  a  differ- 
ent lot  in  the  patent.  The  ejectment  there  was  for  part  of  lot  No. 
70;  here  it  is  for  lot  No.  72;  and  if  it  be  conceded  that  they  were 
both  originally  included  under  the  same  agreement,  it  does  not 
follow  that  the  subsequent  history  of  both  is  the  same.  The 
objection  to  the  foreign  origin  of  the  title,  which  proved  fatal  to 
the  defense  of  lot  No.  70,  may  have  been  obviated  if  it  evei 
applied  to  lot  No.  72;  and  the  silence  of  the  special  verdict  on 
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this  pointy  is  a  strong  indication  of  a  want  of  confidence  in  tbe 
objection,  or  the  want  of  proof  to  sustain  it.  If  the  plaintiff 
below  intended  to  rely  on  the  foreign  origin  of  Mackay's  title, 
he  should  have  shown  it.  The  defendant  reposed  himself  es- 
sentially on  bis  possession ;  and  the  agreement  with  Mackay  for  a 
conveyance,  was  produced  to  show  that  his  possession  was  taken 
and  continued  under  claim  and  color  of  title.  He  had  a  right  to 
rest  upon  the  presumption  that  the  title  asserted  by  Mackay  to 
tbe  land,  was  derived  from  the  government  of  the  country,  and 
not  from  any  foreign  power;  and  if  the  plaintiff  chose  to  leave 
the  matter  on  that  presumption,  he  can  not  complain  of  any 
prejudice  from  his  election.  If,  in  point  of  fact,  Mackay  did 
claim  the  premises  in  question  under  a  French  grant,  and  that 
fact  bad  appeared  in  evidence  at  the  trial,  the  defendant  might 
have  repelled  its  force  by  showing  a  subsequent  confirmation 
under  the  English  government,  or  by  some  other  evidence. 

But  without  speculating  upon  supposititious  cases,  I  must  limit 
myself  to  the  special  verdict,  and  I  think  the  facts  it  contains 
do  not  warrant  me  in  the  conclusion  that  the  defendant's  pos- 
session was  taken  under  a  foreign  government,  or  that  the  elder 
La  Frombois  bad  any  reason  to  believe  or  suspect  that  Mackay, 
who  contracted  to  convey  to  him,  did  not  derive  the  title  he 
daimed  to  have,  from  a  legitimate  source. 

I  do  not  consider  the  agreement  of  Mackay,  or  the  certificate 
of  the  surveyor,  as  furnishing  any  conclusive  evidence  of  the 
foreign  character  of  his  title.  They  contain  decisive  internal 
evidence  of  being  drawn  up  by  a  French  scrivener,  or  in  a 
French  country,  and  with  reference  to  French  laws  and  usages; 
and  the  papers  are  both  in  the  French  language.  The  contract 
was  made  at  Montreal,  and  La  Frombois,  most  probably,  was  a 
French  emigrant,  and  it  was  to  be  expected  that  a  contract 
drawn  up  by  a  French  scrivener,  in  his  own  language,  should 
employ  the  terms  which  they  were  accustomed  to  apply  in  the 
description  of  grants  of  land.  But  be  that  as  it  may,  the  cir- 
cumstance, whatever  might  be  its  relative  weight  and  import- 
ance, was  matter  of  evidence  for  the  jury;  and  if  parol  evidence 
could  be  admitted  of  a  fact  which,  if  it  existed,  must  be  of  rec- 
ord or  in  writing,  was  to  be  urged  to  them  as  proof  of  the  fact 
of  the  French  character  of  the  claim. 

But  it  is  said  that  the  agreement  of  Mackay  was  anterior  to  the 
patent  to  Dean;  and  that  he  could  not  claim  under  the  English 
government,  or  if  he  had  any  equitable  claim  under  the  colonial 
government,  such  claim  must  have  been  disregarded.     Admit* 
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ting  the  colonial  patent  to  Dean  to  be  tbe  only  legitimate  title 
to  the  land,  it  does  not  follow  that  Mackay  derived  title  under 
a  foreign  grant,  or  did  not  claim  under  the  colonial  g^ovcrn- 
ment.    He  may  have  had  a  pre-emptive  right  which  Dean  and 
his  associates  afterwards  acquired  by  purchase  or  otherwise;  or 
he  may  have  assumed  to  be  the  owner  of  the  land  without  any 
title  to  it,  and  when  it  belonged  in  truth  to  the  crown.     What- 
ever the  right  of  Mackay  was,  if  La  Frombois  went  into  pos- 
session supposing  it  to  emanate  from  a  legitimate  source,  and 
in  confidence  that  his  contract  entitled  him  to  a  conveyance, 
and  that  Mackay  had  the  right  to  give  the  conveyance  he  prom- 
ised, his  possession  would  be  adverse,  notwithstanding  his  con- 
fidence was  misplaced  and  the  title  of  Mackay,  under  whom  be 
entered,  was  invalid.     Whether  a  grant  of  the  land  under  the 
authority  of  the  French  government,  prior  to  the  conquest  of 
Canada  by  the  British,  would  vest  any  title  in  the  grantee,  or 
confer  on  him  the  right  under  the  treaty  of  Paris  to  a  patent 
from  the  English  government,  either  absolutely  or  upon  terms, 
are  questions  which  I  consider  it  unnecessary  and  improper 
now  to  discuss.     I  assume  that  whatever  right  Mackay  supposed 
himself  to  have  to  the  land,  no  evidence  appearing  to  the  con- 
trary, he  founded  upon  some  title  or  claim  to  a  title  under  the 
colonial  government;  and  his  assuming  to  be  entitled  and  con- 
tracting to  convey  gave  to  the  purchaser  under  him  a  color  of 
title,  which  would  characterize  the  possession  of  such  purchaser 
under  such  contract,  as  adverse  against  all  other  claimants. 
If  the  title  was  in  the  people  at  the  time,  the  possession  of  La 
Frombois,  the  purchaser,  under  the  assumed    ownership    of 
Mackay,  would  not  operate  as  a  bar,  unless  after  an  actual  pos- 
session of  forty  years;  but,  as  against  all  individual  owners, 
twenty  years  would  preclude  the  remedy  by  ejectment.     An  ad- 
verse possession  will  not  obstruct  the  operation  of  a  patent;  and 
an  occupier  of  land,  under  an  invalid  claim  of  title,  must  have 
a  continued  possession  of  forty  years  to  bar  the  people  or  the 
grantee  from  the  recovery  of  the  same  by  suit.    But  where  an 
entry  has  been  made  on  land  vested  in  the  people,  by  a  private 
citizen  claiming  it  as  his  own,  and  he  is  suffered  to  hold  the 
premises  for  the  space  of  forty  years,  the  person  so  entering 
and  so  holding  will  acquire  the  right  freely  to  hold  and  enjoy 
the  same  against  the  people  and  their  grantees.     If,  then,  the 
people,  after  such  entry  by  a  citizen,  grant  the  land  within  the 
forty  years  by  letters  patent  to  another,  the  title  of  their  grantee 
will  prevail  against  the  adverse  possession  of  the  occupier,  if  he 
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asserts  bis  nght  and  evicts  the  intrader  within  the  time  allowed 
by  law  for  his  entry.     But  the  grantee  of  the  people,  in  com- 
mon with  all  other  individuals,  must  perfect  his  title  by  entry 
upon  the  settler,  within  twenty  years  after  bis  title  accrues  under 
the  patent,  or  his  entry  will  be  barred  and  his  remedy  by  eject- 
ment lost.     The  mere  possession  of  land  without  any  claim  of 
right  gives  no  title,  however  long  it  may  continue;  and  the  true 
owner  may  lawfully  enter  upon  such  an  occupier  at  any  dis- 
tance of  time,  because  he  does  no  wrong  to  the  occupant,  who 
claims  no  right.     It  is  the  claim  of  title  that  makes  the  posses- 
sion of  the  holder  of  the  laud  adverse  to  all  others;  and  such  a 
possession  as  owner,  under  a  claim  of  right,  will  be  matured  by 
time  into  a  title  against  the  people  as  well  as  the  citizeu;  and 
the  effect  will  be  the  same,  however  invalid  or  groundless  the 
title  of  the  holder  may  be.     To    destroy  the  operation  of  a 
twenty  years'  possession,  it  must  appear  that  the  occupant  did 
not  claim  to  be  tbe  owner  of  the  laud.     The  actual  possession 
and  improvement  of  the  premises,  as  owners  are  accustomed  to 
possess  and  improve  their  estate,  without  any  payment  of  rent, 
or  recognition  of  a  title  in  another,  or  disavowal  of  a  title  in 
himself,  will,  in  the  absence  of  all  other  evidence,  be  sufficient 
to  raise  a  presumption  of  his  entry  and  holding  as  absolute 
owner;  and,  unless  rebutted  by  other  evidence,  will  establish 
the  fact  of  a  claim  of  title. 

Now,  in  the  case  before  the  court,  to  state  it  most  strongly 
against  the  defendant,  La  Frombois  entered  prior  to  the  year 
1777,  under  a  groundless  claim  originating  in  an  agreement 
made  before  the  patent  to  Dean  was  issued.     This  title  was 
without  foundation,  and  a  nullity,  and  the  true  title  was  vested 
in  tbe  crown  of  Great  Britain.     In  the  year  1769,  being  about 
one  year  after  the  agreement  between  Mackay  and  La  From- 
bois, under  which   the  latter  entered  and  held,  the  laud  was 
granted  by  the  people  to  Dean,  and  the  title  of  the  people 
transferred  to  the  patentees.     The  possession  of  La  Frombois, 
if  he  had  then  entered  under  his  purchase  from  Mackay,  did  not 
render  the  letters  patent  inoperative,  but  was,  nevertheless,  ad- 
verse in  its  character  against  the  people;  and  so  continued 
against  their  grantees.     It  had  been  suffered  to  mature  by  time 
into  aright;  for  upwards  of  fifty  years  had  elapsed  from  the  date 
of  the  patent  before  the  suit  was  commenced;  and  more  than 
fifty  years  had  run  against  the  people  and  their  grantees,  after 
the  first  entry  of  tbe  elder  La  Frombois,  and  after  the  passage 
of  the  act  of  limitations. 
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If«  then,  the  benefit  of  the  adverse  possession  of  the  defend- 
ant was  not  lost  bj  bim  by  bis  claim  of  title  under  a  foreign 
government,  his  defense  was  impregnable;  acd  I  am  satisfied 
that  this  special  verdict  does  not  find  the  fact  of  a  grant  of  the 
land  by  a  foreign  government,  nor  any  facts  jastly  imputing  to 
the  defendant  a  claim  of  title  under  any  such  grant. 

It  follows  that  the  lessors  of  the  plaintiff  are  not  entitled  to 
judgment  on  the  special  verdict;  and  that  the  defense  of  the 
tenant  must  prevail.  My  opinion  accordingly  is  that  the  judg- 
ment of  the  supreme  court  ought  to  be  reversed. 

CoLDEN,  Senator.  I  shall  render  my  judgment  on  the  special 
verdict  presented  by  the  record  without  reference  to  facts  which 
may  have  appeared  in  any  other  case.  If  the  jury  in  the  case 
we  are  now  deciding  have  not  found  that  the  plaintiff  in  error 
claimed  uoder  a  grant  from  a  foreign  government,  I  shall  not 
assume  that  he  did  do  so,  because  in  Jackson  v.  Waters,  it  is 
stated  that  the  defendant  in  that  case  claimed  under  a  patent 
from  the  province  of  Canada.  I  do  not  mean  to  question  the 
law,  as  it  has  been  stated  by  the  counsel  for  the  defendant  in 
error,  on  several  material  points. 

I  admit  that  a  grant  from  any  other  power  than  that  which 
governed  the  territory  which  is  now  the  state  of  New  York, 
could  convey  no  valid  title  to  lands  which  are  within  that  ter- 
ritory. I  admit  that  the  French  Canadian  government  may 
never  have  had  authority  to  grant  lands  within  what  are  now 
the  limits  of  this  state.  I  admit,  also,  that  if  an  adverse  pos- 
session be  claimed  under  a  grant  or  conveyance  which  never 
could  have  been  the  fouudation  of  a  good  title,  it  can  not  bar 
the  recovery  of  one  who  shows  a  perfect  title. 

I  believe  the  law  to  be  consistent  with  these  positions,  but  I 
have  assumed  that  it  is  so  without  having  followed  the  counsel 
through  that  deep  research  which  their  arguments  and  quota- 
tions evinced  they  had  made  into  the  history  of  the  European 
possessions  in  this  country;  and  as  to  the  extent  of  the  rights 
which  a  nation  may  acquire  by  discovery  or  conquest,  I  do  not 
believe  it  necessary  to  settle  these  points,  in  order  to  render  a 
correct  judgment  in  this  case,  because  it  is  a  principle,  not  only 
conceded  by  the  counsel  for  the  defendant  in  error,  but  estab- 
lished by  the  supreme  court  in  the  case  of  Jachson  v.  Waters, 
and  iu  the  very  judgment  under  consideration,  and  by  innu- 
merable cases  which  wore  cited  on  the  argument,  that  where  a 
possession  is  held  under  a  claim  of  titlc^  which  is  not  shown  to 
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be  bad,  and  which  might  be  good,  it  shall,  after  a  sufficient 
lapse  of  time,  bar  every  other  title. 

If  I  conld  agree  with  the  supreme  court  that  this  case  can 
not  be  distinguished  from  that  of  Jackson  v.  Waters,  I  might 
not  dissent  from  the  judgment  thej  liave  rendered  in  favor  of 
the  defendants  in  error;  but,  in  my  opinion,  there  is  an  all-im- 
portant difference  between  the  two  cases,  as  to  the  very  fact  on 
whicb  the  respective  judgments  are  founded;  that  is  to  say,  in 
the  former  case  it  is  stated  that  Francis  Mackay  claimed  under 
a  grant  from  the  French  government,  and  no  such  fact  is  found 
by  the  special  verdict  under  consideration.     All  that  is  said  as 
to  the  title  of  the  plaintiff  in  error,  is  that  upon  the  trial  he 
produced  a  writing  in  the  French  language,  dated  at  Montreal, 
the   twenty-eighth  of  June,  1768,  signed  by  Francis  Mackay, 
by  which  Mackay  gave  permission  to  La  Frombois  to  take  pos- 
session of,  and  to  settle  himself  on  two  lots  of  his,  Mackay 's 
8ei*^uioiy;  and  promised  that  when  the  lots  should  be  conveyed 
to  La  Frombois,  there  should  be  only  a  nominal  rent  reserved 
as  to  one  of  them;  that  La  Frombois,  the  father  of  the  defend- 
ant below,  always  claimed  the  land  under  the  above-mentioned 
writing,  and  that  the  defendant  below  was  left  in  possession  at 
the  death  of  his  father;  that  he  claimed  as  heir  at  law  of  his 
father,  and  continued  in  possession  up  to  the  commencement 
of  the  suit. 

The  importance  of  the  difference  of  the  facts  presented  in 
this  case  and  that  of  Jackson  v.  WaierSy  is  marked  by  the  ex« 
pressions  of  Chief  Justice  Thompson,  in  renderi ug  the  judg« 
ment  in  the  latter  case.  He  says:  "  The  origin  of  the  adverse 
possession  set  up  by  the  defendant,  was  that  taken  by  La 
Frombois  in  the  year  1763,  by  permission  of  Mackay,  who 
claimed  under  a  grant  made  by  the  French  government  of 
Canada  to  La  Gk^uchetierre,  prior  to  the  conquest  of  Canada  by 
the  British." 

There  was  another  writing  which  the  jury  do  not  say  the  de- 
fendant below  produced,  or  that  he  attempted  to  make  any 
title  under  it;  but  merely  that  he  had  in  his  possession,  at  some 
time  or  other,  such  a  writing.  It  appears  to  be  a  memorandum, 
or  proces  verbal  of  a  survey  made  by  a  person  styling  himself  a 
sworn  surveyor,  having  a  commission  from  the  king  of  England 
and  the  United  States.  This  instrument,  either  in  French,  or 
as  it  is  translated  into  English,  is  not  very  intelligible.  J  have 
not  endeavored  to  understand  more  of  it  than  to  be  perfectly 
satisfied  that  it  can  have  no  possible  bearing  on  the  questions 
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which  arise  in  ibis  cause,  unless  it  be  to  show  the  exteut  and 
limits  of  the  possession  of  La  Frombois.     La  Frombois,  the 
elder,  aud  his  heir,  had,  under  the  writing  first  above-men- 
tioned, and  his  long  possession,  a  good  equitable  title  ag^ainei 
Mackay,  and  all  claiming  under  him;  for  though  it  may  be,  as 
Chief  Justice  Thompson  sajs,  iu  the  case  of  Jackson  v.  WcUers^ 
that  La  Frombois,  if  he  had  been  out  of  possession,  could  not 
have  maintained  an  action  on  his  title  from  Mackay;  yet,  being 
in  possession,  and  hanng  been  so  for  such  a  length  of  time,  be 
could  not  have  been  turned  out  by  Mackay,  or  any  claiming^ 
under  him.     Yet  the  veiy  learned  and  satisfactory  judgment 
raisonne  (if  I  may  be  allowed  to  use  a  term  for  which  our  own 
language  does  not  famish  an  equivalent)  of  Lord  Erskine,  in 
the  case  of  Hillary  v.  WaUer^  12  Yes.  jun.  266,  and  numerous 
cases  in  our  books,  all  appear  to  me  to  establish  that  a  grant 
from  Mackay  to  La  Frombois,  after  a  possession  of  much  less 
endurance,  would  be  presumed,  in  order  to  support  his  title 
from  Mackay.     Then  the  question  is  what  was  Mackay's  title  ? 
Are  we  to  assume  that  it  was  under  a  French  grant  ?    There  is 
no  earthly  evidence  of  this  than  that  the  writing  of  the  twenty- 
eighth  of  June,  1768,  is  in  French,  and  that  it  is  dated  at 
Montreal.     Any  presumption  arising  from  these  facts,  slight  as 
it  is,  is  repelled  by  the  further  finding  of  the  jury  that  Mackuy 
was  an  Englishman,  and  resided  somewhere  about  New  York. 
Unless,  therefore,  we  resort  to  the  case  of  Jackson  v.  WalerSf 
and  take  the  facts  of  that  case  as  if  they  were  found  by  a  spe- 
cial verdict  in  this  case,  which  I  do  not  feel  myself  at  liberty  to 
do,  we  have  no  proof  that  the  defendant  claimed  under  a  French 
grant. 

Then  it  appears  to  me  that  I  may  adopt  the  language  which 
the  supreme  court  used  in  giving  their  reasons  for  their  judg- 
ment in  this  case.  They  say  if  the  defendant  below  had  shown 
a  mere  claim  of  title,  without  showing  what  that  title  was,  they 
would  have  presumed  his  title  to  have  been  a  lawful  one,  and  the 
judgment  would  have  been  iu  his  favor.  In  my  opinion,  this  is 
exactly  what  the  defendant  did  do.  He  showed  that  he  entered 
under  Mackay;  but  what  Mackay's  title  was,  whether  he  claimed 
under  n  patent  from  the  province  of  Canada,  from  Great  Britain, 
or  from  the  provincial  government  of  New  York,  there  is  not  a 
sentence  in  the  finding  of  the  jury  which  will  warrant  any  con- 
clusion or  even  presumption. 

To  render  the  same  judgment  in  this  case  as  in  the  case  of 
Jackson  and  Waters^  I  must  say,  with  all  that  respect  due  to  the 
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supreme  court,  and  which  I  uufeignedlj  feel,  is  to  give  like  de- 
-cisioiis  where  the  important  facts  are  totally  different.  It  seems 
to  me  that  if  ever  a  possession  ought  to  be  supported,  it  should 
be  in  this  case. 

A  father,  fifty-two  years  before  his  title  is  questioned,  takes 
possession  of  lands  under  a  permission  to  settle  himself  upon 
them,  from  a  person  who,  he  thought,  had,  and  who,  for  all  we 
know,  may  have  had  a  right  to  grant  the  permission,  with  an 
implied  promise  that  the  lands,  or  other  equivalent  lands,  should 
be  conveyed  to  the  occupants.  After  being  in  possession  eight 
jears,  he  is  driven  from  his  home  by  the  ravages  of  war.  At 
the  end  of  seven  years,  when  peace  is  restored,  he  returns  to 
the  possession  he  had  been  obliged  to  forsake,  and  rebuilds 
upon  it  a  house,  which  he  found  had,  in  his  absence,  been 
destroyed.  After  this  he  remains  undisturbed  thirty-six  years, 
and  then  dies,  transmitting  his  possession  to  his  son  and  heir, 
who  occupies  the  home  his  father  had  left  him  ten  or  twelve 
years  more  before  his  title  is  questioned.  Then,  at  the  end  of 
fifty  odd  years,  and  after  a  descent  had  been  cast,  come  persons 
claiming  under  a  title  which  commenced  more  than  fifty  years 
before  they,  or  those  under  whom  they  claim,  make  any  legal  as- 
sertion of  their  right.  In  the  mean  time  they,  that  is,  those  who 
claim  under  the  patent  of  1769,  knew  of  the  possession  of  the 
ancestor  of  the  defendant  below,  and  of  the  defendant's  posses* 
sion  and  claim.  In  1798,  that  is,  twenty  years  before  the  cause 
was  tried,  the  father  of  the  plaintiff  in  error  forbid  the  surveyors 
under  Dean's  patent  entering  on  the  premises,  and  the  surveyors 
passed  round  his  lots.  From  that  time  there  was  an  acquiescence 
in  the  claim  of  the  defendant  below;  at  least,  there  is  nothing 
to  the  contrary  found  by  the  jury.  In  the  mean  time  the  de- 
fendant has  been  spending  his  life  and  labor  on  the  spot  he  in- 
herited from  his  father. 

Under  these  circumstances,  I  feel  no  reluctance  in  giving 
a  judgment  in  favor  of  the  plaintiff  in  error.  I  can  not  think 
the  defendant  will  have  any  reason  to  complain  if  the  law  does 
not  give  effect  to  a  title  on  which  he  has  slept  more  than  half  a 
century.  "  VigilanLibuB  non  dormientibus  leges  subserviunL"  My 
opinion  is,  that  the  judgment  be  reversed. 

Spekcer,  Senator.  In  this  case  it  was  not  seriously  questioned 
on  the  argument  that  there  was  a  sufficient  adverse  possession 
shown  in  the  plaintiff  in  error.  La  Frombois,  to  bar  the  action, 
provided  it  was  under  a  claim  which  might  be  a  valid  one;  and 
we  are,  then,  first  to  inquire  what,  in  fact,  was  the  claim  of  the 
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elder  La  Frombois  ?  The  special  verdict  says  that "  at  the  close 
of  the  war  in  the  year  1784,  he  rebuilt  his  house,  and  entered  into 
the  possession  of  the  premises,  claiming  them  as  his  own  until 
the  time  of  his  death,  about  twelve  years  since,  and  left  the  de- 
fendant in  possession,  who  claimed  as  heir  at  law  of  his  father, 
and  continued  in  possession  up  to  the  commencement  of  the  suit;" 
and  in  another  part,  that  "he  always  claimed  the  land  as  his  own 
under  the  writing  "  set  forth.  If  anything  in  the  law  of  eject- 
ment is  settled,  it  is  that  "  it  has  never  been  considered  neces- 
sary, to  constitute  an  adverse  possession,  that  there  should  be  a 
rightful  title.  Whenever  this  defense  is  set  up,  the  idea  of 
right  is  excluded.  The  fact  of  possession  and  the  quo  animo  it 
was  commenced  and  continued,  are  the  only  tests."  I  quote 
the  language  of  the  supreme  court  contained  in  9  Johns.  180, 
and  repeated  in  18  Id.  44,  and  in  Id.  355,  where  the  defendant 
produced  a  piece  of  paper  as  a  deed,  which  could  not  operate  as 
such  for  the  want  of  a  seal.  It  was  held,  notwithstanding,  that 
his  possession  of  twenty  years  under  a  claim  of  title  was  adverse, 
that  he  was  not  bound  to  produce  a  deed,  and  that  his  claim  of 
title  was  sufficient  without  proving  it.  So,  in  the  case  of  Jackson 
V  Woodruffs  1  Cowen,  286  [18  Am.  Dec.  525],  the  supreme  court 
were  with  the  defendant  for  the  land  actually  possessed,  although 
the  deed  under  which  he  claimed  did  not  describe  any  lands. 
Wood  worth,  J.,  says:  ''If  the  title  is  bad,  it  is  of  no  moment; 
but  if  no  lands  are  described,  nothing  can  pass.  The  deed  is 
a  nullity,  and  never  can  lay  the  foundation  of  a  good  adverse 
possession  beyond  the  actual  improvement."  In  the  preseut 
case,  the  special  verdict  finds  that  La  Frombois  was  in  actual 
possession  of  the  whole  of  the  premises  from  1784.  Upon  these 
authorities  I  do  not  perceive  why  we  are  not  bound  entirely  to 
disregard  the  paper  signed  by  Mackay,  which  was  introduced 
by  the  defendant,  and  which  has  given  rise  to  the  only  question 
in  the  cause  upon  which  the  supreme  court  decided.  This  pos- 
session, accompanied  by  claim  of  title,  was  good  without  the 
paper;  and  if  that  paper  does  not  make  it  any  worse. 

The  great  and  decisive  distinction  between  this  case  and  that 
referred  to  by  the  supreme  court  in  4  Johns.  182,  is,  that  in 
that  case  the  defendants  set  up  and  relied  upon  a  paper  title 
under  the  French  government  in  Canada,  which  he  attempted 
to  deduce  down  to  himself,  against  the  paper  title  of  the 
plaintiff,  and  did  not  rely  upon  a  possession  with  claim  of  title, 
and  the  court  very  properly  say  they  can  not  recognize  any  such 
title.     But  in  the  preseut  case  the  defendant  relied  on  his  pos* 
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session,  and  did  not  set  up  a  paper  title  from  the  French 
goTemmeDt.  There  is,  then,  iu  truth,  no  conflict  between  the 
cases  in  18  Johns,  and  1  Cowen,  and  that  in  4  Johns.;  the 
former  are  decisions  upon  the  effect  of  a  possession;  the  latter 
upon  the  validity  of  a  paper  title.  The  former  are  strictly  ap- 
plicable to  this  case,  and  appear  to  me  to  dispose  of  it. 

Another  ground  of  distinction  between  this  case  and  that  in 
4  Johns,  urged  by  the  counsel  for  the  plaintiff  in  error,  is  that 
the  production  of  the  paper  signed  by  IMackay  was  not  a  claim 
of  title  under  the  French  goyemmeut,  and  this  seems  to  me  to  be 
well  taken.  There  is  certainly  nothing  ou  the  face  of  the  paper 
to  show  that  Mackay's  title  was  derived  from  that  government. 
If  he  did  so  deiive  title,  that  fact  should  have  been  found  by 
the  special  verdict,  unless  the  evidence  be  so  couclusive  that 
there  is  no  room  for  doubt  that  the  jury  must  have  found  it  so. 
But  no  such  case  is  presented  here,  and  the  plaintiff  who  seeks 
to  avoid  a  title  prima  facie  good,  by  some  matter  which  en- 
tirely destroys  it,  is  most  clearly  bound  to  establish  that  matter 
beyond  controversy.  No  one  will  pretend  that  it  has  been  done 
in  this  case;  no  oue  can  say  that  the  paper  on  the  face  of  it, 
and  that  is  the  only  evidence  we  have,  shows  whether  Mackay 
derived  under  the  English  or  the  French  government.  The 
fact  which  was  supposed  by  the  supreme  court  to  constitute  the 
analogy  between  this  case  and  that  of  Jackson  v.  WaterSy  12 
Johns.,  wholly  fails. 

The  counsel  for  the  defendant  in  error  have  urged  that  the 
enixy  of  La  Frombois  originally  could  not  have  been  under  an 
adverse  claim,  because  the  title  was  in  the  crown  of  Great 
Britain,  against  which  the  statute  of  limitations  could  not  run, 
and  that  a  possession  must  be  adverse  in  its  commencement. 
The  fallacy  of  this  objection  is,  that  it  confounds  a  claim  and  a 
rightful  title.  The  authorities  before  cited  show  that  it  is 
wholly  immaterial  whether  the  title  claimed  be  rightful  or  not; 
it  is  sufficient  if  there  be  a  claim  of  some  title.  If  the  objection 
was  good  in  this  case,  it  would  hold  equally  against  any  defense 
under  an  adverse  possession,  where  the  rightful  title  was  shown 
to  be  in  another.  The  very  idea  of  an  adverse  possession  ad- 
mits a  hostile  rightful  title.  So,  whether  the  rightful  title  was 
in  the  crown  or  in  a  subject  can  make  no  difference.  If  the 
crown  were  to  prosecute,  then  it  might  deny  the  application  of 
the  statute  of  limitations;  but  it  does  not  belong  to  a  citizen  to 
avail  himself  of  a  prerogative  not  conferred  on  him.  The  stat- 
ute operates  on  plaintiffs  and  their  remedy,  and  has  no  connec- 
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tion  with  the  merits  of  the  defense.  La  Frombois'  possession 
was  adverse  to  the  whole  world,  and  although  it  would  not 
constitute  a  defense  against  the  crown,  yet  it  does  against 
everybody  else. 

But  the  objection  is  unfounded  in  point  of  fact,  for  it  appears 
that  the  patent  to  Dean  and  his  associates  was  on  the  eleventh 
of  July,  1769,  and  the  first  date  given  in  the  special  verdict  re- 
specting the  possession  of  La  Frombois  is  in  1776.  "When  he 
entered,  therefore,  the  title  was  not  in  the  crown  of  Great 
Britain. 

There  is  still  another  view  of  this  case.  Admitting  that  La 
Frombois  did  not  enter  under  color  of  title  originally,  yet  we 
find  him  in  1798  claiming  the  land  as  his  own,  and  forbidding 
and  actually  preventing  the  surveyor  under  the  lessors  of  the 
plaintiff  below  from  coming  upon  the  premises.  Here  is  a  de- 
cisive act  of  disseisin  of  the  patentees,  and  actual  ouster  and 
expulsion:  6  John.  217;  4  Id.  411.  He  remained  in  possession 
twenty  years,  and  died,  leaving  his  heir  at  law  in  possession^ 
who  remained  there,  claiming  as  such  heir  twelve  years  before 
the  suit  was  brought.  In  such  a  case  an  action  must  be  brought 
within  a  year  and  a  day  after  the  death  of  the  disseisor  and  the 
descent  cast.  Although  this  is  not  made  a  point  precisely  in 
this  light,  yet  these  facts  are  presented  to  us  as  evidence  of  an 
acquiescence  by  the  lessors  of  the  plaintiff  in  the  title  of  La 
Frombois.  I  do  not  think  they  establish  such  acquiescence, 
but  in  my  view,  if  it  be  admitted  that  La  Frombois  did  not 
enter  under  a  claim  of  title,  but  wrongfully,  then  there  has 
been  a  disseisin  and  a  descent  cast,  and  the  plaintiff  is  effect- 
ually barred  on  that  ground.  But  if  it  be  admitted  that  he  did 
enter  under  a  claim  of  title,  then  his  possession  is  adverse,  and 
more  than  twenty  years  having  elapsed,  he  can  not  be  disturbed 
by  this  action.  Whichever  ground  is  taken,  the  result  is  the 
same,  and  the  plaintiff  had  no  right  to  recover. 

We  have  the  authority  of  this  court  in  Palmer  v.  LoriUard^  16 
Johns.  348,  for  determining  this  cause  on  the  last  point  stated, 
of  a  disseisin  and  descent  cast,  because  it  is  an  objection  which 
goes  to  the  foundation  of  the  action,  which  the  defendant  can 
not  be  presumed  to  have  waived  by  his  silence,  and  which  the 
plaintiff  could  not  have  remedied  by  any  evidence,  for  the  proof 
is  already  before  us  in  the  special  verdict,  that  the  defendant 
was  in  undisturbed  possession  until  the  commencement  of  this 
suit,  and  the  plaintiff's  lessors,  therefore,  could  not  have  com- 
menced a  suit  within  a  year  and  a  day  after  the  descent  cast. 


Dec.  1826.]         La  Fbombois  v.  Jackson.  481 

In  my  opinion,  the  judgment  of  the  supreme  court  should  be 
reTersed. 

Stsbbins,  Senator.  It  is  found,  by  the  special  verdict  in  this 
cause,  that  La  Frombois  the  elder  was  in  possession  of  the 
premises  in  question  in  1776,  and  that  he  always  claimed  the 
ownership  under  the  writing  from  Mackay,  set  out  in  the 
verdict. 

At  what  time  La  Frombois  entered  is  not  found;  but  except 
a  few  years  during  the  war,  he  appears  to  have  remained  in  pos- 
session from  1776,  during  his  life,  and  to  have  transmitted  that 
I>OBseB8ion  to  his  son,  the  present  plaintiff  in  error.  The  de- 
fendant in  error  claims  under  Dean's  patent,  issued  by  the 
colonial  government  in  1769.  In  1769,  when  the  premises  were 
surreyed  under  Dean's  patent.  La  Frombois  was  in  possession, 
asserting  his  claim  of  title,  and  forbade  the  surveyors  entering 
upon  his  premises. 

The  supreme  court,  in  Jackson  v.  Ingrdham,  4  Johns.  182,  de- 
cide that  a  title  to  lands  not  derived  from  our  own  government, 
can  not  be  recognized  as  valid;  and  in  Jackson  v.  Waters,  12 
Johns.  365,  it  is  decided  that  an  entry  under  color  of  such  a  title 
does  not  constitute  an  adverse  possession  as  against  a  patent 
subsequently  issued,  for  it  appears  in  the  last  case,  that  La 
Frombois  entered  as  early  as  1768,  and  the  patent  issued  in 
1769. 

The  question  in  this  case,  I  apprehend  to  be  materially  differ- 
ent from  the  one  presented  in  Jackson  v.  Waters,  inasmuch  as  it 
is  not  found  in  this  cause  that  La  Frombois  was  in  possession  at 
the  time  of  issuing  the  patent;  and  therefore  the  doctrine  that 
there  can  be  no  possession  adverse  to  the  people,  is  inapplica- 
ble. The  cases  abundantly  prove,  in  the  language  of  the 
supreme  court  in  this  cause,  ''  that  it  is  not  necessary,  to  con- 
stitute a  good  adverse  possession,  that  it  should  have  been  com- 
menced under  a  deed  for  the  premises;  and  if  the  defendant 
has  a  deed  he  need  not  produce  it;  and  further,  if  on  produc- 
tion it  proves  to  be  defective,  that  does  not  affect  the  adverse 
character  of  the  possession;  and  that  the  fact  of  the  possession, 
and  the  qiw  animo  it  was  commenced,  are  the  only  tests."  And 
one  reason  of  this  doctrine  of  adverse  possession  is  said  to  be, 
that  the  defendant  is  presumed  to  have  entered  under  a  title 
which  he  had  reason  to  believe,  and  did  believe,  was  a  good 
title. 

Now  quo  animo  did  La  Frombois  enter  in  this  case  ?    Did  he 
not  believe  his  title  to  be  a  good  one?    Had  he  not  reason  to 
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believe  it  good  ?  Perhaps  a  man  better  informed  would  bave 
bad  less  confidence  in  such  a  title;  but  I  have  no  doubt  he 
entered  npon  the  premises,  at  that  early  day,  in  full  confidence 
that  he  was  acquiring  a  possession  and  a  title  which  would  de- 
scend as  an  inheritance  to  his  posterity.  He  certainly  defended 
it  as  such  against  the  surveyors  under  Dean's  patent. 

But  it  is  said  that  be  was  bound  to  know  that  a  title  deiived 
from  the  French  government  was  invalid,  and  that  it  afiTord^i 
him,  therefore,  no  color  of  title.  The  effect  of  this  reasoning 
is,  to  place  a  person  who  enters  under  a  claim  of  title  which  he 
may,  in  good  faith,  believe  to  be  a  good  one,  in  a  worse  situa- 
tion than  one  who  enters  under  no  title  at  all.  I  apprehend,  a 
person  entering  under  lands  without  any  title,  or  under  a  de- 
fective title,  is  as  much  bound  to  know  that,  by  the  law  of  the 
land,  he  has  no  good  title,  as  one  who  enters  under  a  French 
grant;  particularly  when  the  latter  enters  (as  La  Frombois  did 
in  this  case),  before  any  adjudication  against  the  validity  of 
such  grants. 

In  my  opinion,  the  judgment  of  the  supreme  court  oug^t  to 
be  reversed. 

YiELE,  Senator.  The  only  question  which  was  presented  by 
the  argument  in  this  case  is,  whether  the  defendant  in  the  court 
below  had  such  possession  of  the  premises  sought  to  be  recov- 
ered, as  furnished  a  legal  bar  to  the  plaintiff's  right  of  action. 

By  the  special  verdict  it  is  found  that  La  Frombois,  the  father 
of  the  defendant,  was  in  possession  of  the  premises  in  1776, 
when  he  was  driven  off,  and  his  house  burned  by  the  British 
troops  in  the  ruthless  progress  of  their  invasion;  after  which  he 
joined  the  American  army,  and  returned  at  the  close  of  the  war, 
in  1784,  resumed  the  possession,  claiming  the  land  as  his  own, 
rebuilt  liis  house,  and  continued  that  possession  and  claim  until 
his  death,  about  twelve  years  before  the  trial;  that  the  defend- 
ant succeeded  to  his  father's  possession  and  title,  as  heir  at  law, 
and  so  continued  until  the  commencement  of  the  suit  in  1820; 
that  La  Frombois  the  elder  during  his  life,  and  the  defendant 
after  his  death,  had  always  claimed  the  land  as  their  own  under 
one  Mackay,  an  Eni^lishman,  who  lived  near  New  York,  from 
whom  the  elder  La  Frombois  had  a  writing,  permitting  him  to 
take  two  lots,  dated  iu  1768;  and  that  in  1798,  when  Dean's 
patent,  the  source  of  title  to  the  plaintiff,  was  surveyed  for  the 
purpose  of  partition,  the  surveyor  was  forbid  coming  on  to  the 
premises  by  the  elder  La  Frombois,  and  he  consequently  passed 
round  his  lot. 
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The  facts  coDtained  in  this  verdict  present  to  the  considera- 
tion of  the  court  a  question  of  vast  importance  to  the  security 
of  property,  as  well  as  the  repose  of  society,  upon  which  there 
has  been  some  diversity  of  decision,  and  in  relation  to  which 
so  mnch  of  speculation  has  been  indulged  that  it  can  hardly  be 
considered  as  settled  upon  sound  and  distinct  elementary  prin- 
ciples.    Indeed,  so  great  is  the  obscurity  in  which  the  progress 
of  judicial  construction  has  involved  the  provisions,  apparently 
simple,  of  the  statute  of  limitations,  emphatically  and  appro* 
priately  styled  ''  the  statute  of  repose,''  that  were  the  statute 
itself  erased  from  the  books,  it  would  be  difficult  or  impossible 
to  ascertain,  with  any  degree  of  certainty,  from  the  numerous 
decisions  that  have  been  made  upon  it,  what  had  been  its  ori- 
ginal provisions.     It  becomes  the  duty  of  this  court,  as  one  of 
dernier  ressori,  and  to  whose  decision,  as  such,  the  subject  is 
now  for  the  first  time  presented,  to  examine  it  with  care,  and 
endeavor  to  place  it  upon  the  basis  of  original  legislative  enact* 
ment.     And  as  a  frequent  recurrence  to  first  principles  in  any 
science  is  the  greatest  safeguard  against  error,  so  will  a  judi« 
cious  investigation  of  the  policy  and  terms  of  the  statute  tend  to 
a  correct  determination  of  its  applicability  to  the  case  under 
considerationf    More  than  two  centuries  have  elapsed  since  the 
enactment  of  the  English  statute  of  limitations,  21  James  I.  cb. 
16,  and  which  has  been  adopted  in  this  country,  and  was  sub- 
stantially re-enacted  soon  after  the  organization  of  our  govern- 
ment.   It  was  adopted  in  England  after  near  a  century  of  expe- 
rience under  a  statute  of  Henry  YIII.,  of  more  than  double  the 
period  intended,  and  calculated  **  to  impose  diligence  on,  aud 
vigilancy  in  him  that  was  to  bring  his  action;"  and  it  has  been 
sustained  by  the  united  concurrence  and  approbation  of  all  suc- 
ceeding legislators  and  jurists  to  the  present  time.   No  one  who 
has  reflected  upon  the  subject,  and  whose  observation  and  ex- 
perience qualify  him  to  judge,  but  will  sanction  and  applaud 
the  wisdom  and  policy  of  a  statute  the  object  and  obvious  ten- 
dency of  which  is  to  promote  the  peace  and  good  order  of  soci- 
ety by  quieting  possessions  and  estates,  and  avoiding  litigation. 
But  for  the  intervention  of  the  statute,  there  would  be  no  end 
to  the  revival  of  dormant  and  antiquated  titles,  and  many  an 
honest  citizen  who  now,  by  its  benignant  operation,  enjoys  in 
security  the  few  acres  his  industry  has  acquired,  and  which 
have  been  improved  by  his  labor  and  enriched  by  '*  the  sweat 
of  his  brow,"  would  be  driven  from  his  home  by  an  enemy 
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more  insidious  and  more  destructiye  to  the  peace  of  the  com- 
munity than  an  invading  army. 

Going  upon  the  presumption  that  a  valid  claim  will  not  be 
forborne  for  any  great  length  of  time,  and  that  a  possession 
and  occupancy,  bearing  an  aspect  of  right,  will  not  be  acqui- 
esced in  but  for  some  availing  reason,  the  legislature  intended 
to  give  a  force  and  efficacy  to  such  evidence  of  right  that  should 
make  it  effectual  to  the  protection  of  him  who  had  the  advan- 
tage of  it;  and  for  that  purpose  it  was  enacted :  1  B.  L.  185, 
**  That  no  person  shall,  at  any  time  hereafter,  make  any  entry 
into  any  manors,  lands,  tenements,  or  hereditaments,  but  within 
twenty  years  next  after  his  right  or  title  descended  or  accrued 
to  the  same." 

Such  having  been  the  evident  policy,  and  such  the  plain 
words  of  the  statute,  it  would  seem  by  its  very  terms,  to  impose 
upon  the  party  seeking  to  recover,  the  necessity  of  showing 
affirmatively  his  title  not  only,  but  that  the  right  to  possession 
under  that  title  has  accrued  within  the  time  limited  by  the 
statute,  and  that  it  could,  therefore,  make  no  difference,  how- 
ever defective  and  groundless  was  the  title  or  claim  of  title  on 
the  part  of  tJie  possessor.  This  appears  to  me  to  be  the  plain 
and  obvious  import  and  effect  of  the  statute;  and  it  was  once 
the  established  doctrine  of  the  courts,  that  if  there  had  been  no 
possession  in  the  lessor  of  the  plaintiff  or  his  ancestors  for  twenty 
jears,  the  plaintiff  would  be  nonsuited:  Bun.  on  Eject.  58; 
Esp.  Ev.  195,  196;  Balan.  on  Lim.,  18  Burt.  Bep.  119,  unless 
he  shows  himself  within  some  of  the  exceptions  of  the  statute. 
And  such  was  the  language  of  Lord  Mansfield  in  Taylor  v. 
Atkins^  decided  in  1757.  And  it  is  for  this  reason  that  the  de- 
fendant is  not  bound  to  plead  the  statute  of  limitations  in  eject- 
ment, as  he  is  in  other  actions:  Bun.  on  Eject.  234.  Under  this 
rule,  the  possession  of  the  tenant  is  always  considered  the  pos* 
eession  of  the  landlord;  and  payment  of  rent,  or  any  distinct 
lusknowledgment  of  title,  is  held  to  be  sufficient  evidence  of 
tenancy;  and  wherever  the  premises  are  unoccupied  or  unim- 
proved, as  is  frequently  the  case  in  this  country,  the  title,  by 
operation  of  law,  draws  to  itself  the  only  possession  of  which 
the  subject-matter  is  susceptible. 

But  it  has  been  contended  on  the  argument,  and  such  is  the 
uniform  tenor  of  the  decisions,  that  the  possession  of  the  de- 
fendant, in  order  to  be  available  under  the  statute,  must  be 

Adverse  to  the  title  of  the  claimant;  and  this  being  conceded, 

i*     '  '        '  __^^_^_^.— — — — ^_— ^— . 

1.    Ta$lor  ex  dem»  Atkgnt  ▼.  Horde,  1  Burr,  60. 
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leads  to  the  important  inquiry  as  to  what  constitutes  an  adverse 
possession.     It  is  a  general  rule,  that  every  possession  of  land 
has  the  presumption  of  right  in  its  favor:  10  Johns.  356;  and 
this  being  a  presumption  of  law,  may  be  contradicted  or  de- 
stroyed by  proof;  but  until  it  is  destroyed,  the  possession  is 
adverse  to  any  other  claimant.     The  presumption  which  the 
law  thus  raises  in  favor  of  the  actual  occupant  may  be  destroyed 
by  proof  of  his  having  received  a  lease,  or  evidence  of  his  hav- 
ing paid  rent,  or  acknowledged  the  title  set  up;  or  it  maybe  de- 
stroyed by  showing  that  the  occupant  entered  without  pretending 
to  any  claim  of  right  whatever;  in  which  case  the  law  adjudges 
the  possession  to  be  in  subservience  to  the  legal  owner:  16 
Johns.  301;  for  he  can  derive  no  benefit  from  a  legal  presump- 
sioD,  who,  by  his  own  acts,  shows  that  the  presumption  can  not 
apply;  the  fact  that  no  claim  of  right  was  made,  showing  that 
none  existed.     Hence,  a  claim  of  right  is  necessary,  not  because 
the  statute  required  it,  but  because  the  want  of  such  claim  is 
evidence  sufficient  to  destroy  the  legal  presumption  of  right* 
The  quo  animo  a  possession  is  taken  or  held,  furnishes  the  test 
of  its  character;  and  the  intention  being  to  be  inferred  from 
circumstances,  and  being  of  the  proper  cognizance  of  the  jury  aa 
a  matter  of  fact,  they  will  be  warranted  in  inferring  from  the  cir* 
cumstances  that  no  claim  of  right  was  made,  and  that  the  party 
entered  for  the  benefi.t  of  the  true  owner,  whenever  he  shall 
choose  to  assert  his  title.     Herein  the  principles  applicable  to 
a  right  of  entry  into  land  are  analogous  to  those  which  are  ap- 
plied to  actions  upon  contracts;  and  whoever  supposed  that  it 
was  necessary  in  the  latter  case  for  the  defendant  to  show  him- 
self to  have  been  adverse  to  the  payment  of  a  promissory  note, 
to  which  the  policy  of  the  statute  had,  in  consequence  of  lapse 
of  time,  applied  the  presumption  of  payment  ?    But  when  the 
facts  and  circumstances  will  warrant  the  jury  to  infer  an  admis- 
sion that  the  debt  remains  due  and  unpaid,  it  destroys  the  pre* 
sumption  of  payment  which  it  was  the  policy  of  the  statute  to 
enforce,  and  leaves  to  the  plaintiff  a  clear  legal  right  to  recover. 
Every  possession,  then,  is  adverse,  and  entitled  to  the  peaceful 
and  benignant  operation  and  protecting  safeguard  of  the  stat- 
ute, which  is  not  in  subservience  to  the  title  of  another,  either  by 
a  direct  acknowledgment  of  some  kind,  or  an  open  or  tacit  dis- 
avowal of  right  on  the  part  of  the  occupant;  and  it  is  in  the 
latter  case  only  that  the  law  adjudges  the  possession  of  one  to 
the  benefit  of  another. 
According  to  these  views  of  the  subject,  the  possession  of  the 
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elder  La  Frombois  was  hostile  to  the  plaintiff's  title  at  its  com- 
mencementy  or  from  the  moment  the  patent  was  issued  to  Dean; 
and  also  in  17G9,  if  the  possession  had  commenced  as  earlj  as 
that.  But  it  is  not  necessary  that  a  possession  should  have  an 
adverse  character  in  its  inception,  if  it  acquire  such  character 
afterwards,  and  maintained  it  for  a  sufficient  length  of  time  to 
allow  the  statute  to  become  a  bar.  And  this  character  may  at- 
tach without  any  new  evidence  of  title,  or  the  acquisition  of  any 
new  title. 

Thus  it  is  well  settled  that  the  possession  of  one  tenant  in 
common  is  the  possession,  or  enures  to  the  benefit,  of  his  co- 
tenant;  and  it  is  equally  well  settled  that  such  possession,  if 
sole,  may  become  adverse  to  the  co-tenant,  merely  by  a  public 
notorious  act  or  claim :  5  Wheat.  124;  7  Id.  120.  So  it  has  been 
held  that  a  subsequent  act  may  explain  a  preceding  entry;  aa 
where  a  parcener  entered  into  possession  of  the  whole  of  a 
▼acant  possession,  and  made  a  feofibient  in  fee:  Per  Kent,  C. 
J.,  9  Johns.  182.  No  claim  could  be  more  public,  or  more 
hostile  in  its  character,  than  was  that  of  La  Frombois  in  1798; 
and  it  was  so  far  acquiesced  in  at  that  time,  that  no  entry  was 
then  made  upon  the  premises  for  the  purpose  of  surveying,  nor 
has  any  entry  since  been  attempted,  notwithstanding  this  open 
and  bold  defiance,  until  the  commencement  of  this  action,  in 
1820,  a  period  of  twenty-two  years. 

But  the  supreme  court,  in  this  case,  base  their  decision  upon 
the  authority  of  Jackson  v.  Waters,  12  Johns.  368,  where  it  is 
held,  that  *'  the  doctrine  of  that  court  in  relation  to  adverse 
possession  is,  that  it  is  to  be  taken  strictly,  and  is  not  to  be 
made  out  by  inference;"  that  "  every  presumption  is  in  favor  of 
a  possession  in  subordination  to  the  title  of  the  true  owner;" 
and  that  a  title  derived  from  a  French  grant,  because  it  was  not 
a  valid  source  of  title,  could  not  be  the  basis  of  an  adverse  pos- 
session. 

It  might  perhaps  be  sufficient  to  deny  the  applicability  of  this 
case  to  the  one  under  consideration;  because  it  is  not  found 
affirmatively,  or  by  inference  in  the  special  verdict,  that  the  de- 
fendant's title  has  its  source  in  a  grant  of  the  Freneh  colonial 
government;  but  with  all  due  deference  to  the  intelligence  and 
learning  which  adorned  the  bench  of  that  court  at  the  time  that 
decision  was  pronounced,  and  no  one  feels  a  higher  veneration 
for  its  character,  or  more  proud  of  the  luster  it  has  shed  upon 
our  history,  than  I  do,  I  am  constrained  to  the  opinion,  that  the 
decision  is  not  the  true  doctrine  of  that  court,  nor  is  it  in  ac* 
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cordance  with  the  law  of  this  land.  lu  10  Johns.  356,  the 
court,  per  Kent,  C.  J.,  mountain  the  doctrine  that  a  possession 
for  twenty  years,  under  pretense  of  right,  ripens  into  a  right 
which  will  toll  an  entry;  and  that  every  possession  has  the  pre- 
sumption of  right;  in  9  Johns.  180,  per  Spencer,  J.,  that  it  has 
never  been  considered  as  necessary  to  constitute  an  adverse  pos- 
sesaion,  that  there  should  be  a  rightful  title,  and  that  whenever 
this  defense  is  set  up,  the  idea  of  right  is  excluded.  The,  same 
doctrine  is  held,  per  Wood  worth,  J.,  in  the  same  words,  and 
sancHoned  by  the  court,  in  1  Cowen,  285:  Jackson  v.  Woodruff, 
13  Am.  Dec.  525.  And  it  is  there  also  stated  to  be  well  settled, 
that  a  possession  of  twenty  years,  under  pretense  of  right,  will 
toll  an  entry. 

And  what  is  to  this  court  of  more  binding  authority,  because 
derived  from  the  source  where  the  power  to  direct  what  the  law 
shall  be  rests,  the  policy  and  express  terms  of  the  statute  pro- 
tect every  possession  under  pretense  or  claim  of  right,  without 
the  least  regard  to  the  validity  of  the  source  whence  that  claim 
is  derived. 

With  a  sincere  desire  to  arrive  at  the  truth  in  the  investiga- 
tion of  this  case,  I  am  gratified  in  coming  to  the  conclusion,  that 
law  and  equity  combine  with  the  best  feelings  of  the  heart,  to 
protect  a  possession,  which  appears  to  have  been  commenced  in 
good  faith,  and  has  been  adhered  to  under  privations  and  sacri- 
fices, with  a  zeal  and  pertinacity  that  yielded  only  to  a  deeper 
devotion  to  the  cause  of  our  country  in  the  hour  of  her  peril, 
against  a  claim  which,  to  say  the  least  of  it,  has  been  culpably 
kept  dormant,  until  it  has  become  too  antiquated  to  find  favor 
at  the  hand  of  justice. 

I  am  accordingly  of  opinion,  that  the  judgment  of  the  su- 
preme court  ought  to  be  reversed;  and  that  judgment  ought 
to  be  rendered  upon  the  special  verdict  for  the  defendant. 

JoBDAN,  Senator.  The  lessors  of  the  plaintiff  below  deduced 
a  regular  title  under  the  letters  patent  to  Dean  and  others;  and 
are  entitled  to  judgment,  unless  the  defendant  made  out  such 
an  adverse  possession  as  will  constitute  a  bar  to  the  action. 

It  appears  to  me  unnecessary  to  agitate  the  question,  whether 
possession  taken  under  a  French  grant  could  or  could  not,  un- 
der any  circumstances,  ripen  into  a  perfect  title  by  the  lapse  of 
years.  My  impression  is  it  could  not,  provided,  at  the  time, 
the  premises  were  upon  territory  disputed  by  the  sovereigns  of 
the  two  countries,  or  within  the  acknowledged  limits  of  the 
British  colonial  government.     Without  this  qualification,  how- 
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ever,  if  the  cause  turned  upon  that  point,  I  might  entertain  a 
different  opiuion.  Nor  do  I  think  it  necessary  to  consider 
whether  there  was  evidence  of  such  an  actual  disseisin,  as 
would  toll  the  right  of  entry  on  the  death  of  the  ancestor. 
Upon  that  point  I  should  entertain  serious  doubts. 

As  a  general  rule,  where  possession  is  taken  under  color  of 
title  and  continued  for  twenty  years,  it  bars  the  action  of  eject- 
ment; and  it  is  immaterial  how  defective  that  title  may  be,  or 
whether  the  occupant  makes  color  under  a  written  or  parol  con- 
tract, or  even  any  contract  at  all. 

The  defendant  having  established,  as  I  conceive,  a  prima/acie 
title,  by  the  length  of  his  possession,  it  became  necessary  for 
the  lessors  of  the  plaintiff  to  show  that  the  possession  com- 
menced upon  the  basis  of  a  title  which  the  defendant  was  bound 
to  know  could  not  be  asserted  at  law;  and  it  is  contended  that 
the  testimony  introduced  by  the  defendant  himself,  affords  evi- 
dence of  that  fact,  or,  in  other  words,  that  his  title  set  up  was 
of  French  origin.  I  can  not  so  consider  it;  and,  in  saying  this, 
I  intend  to  confine  myself  to  the  finding  of  the  jury  in  this  case, 
and  not  to  go  beyond  it.  Mackay,  under  whom  the  elder  Tia 
Frombois  claimed,  was  an  Englishman,  residing  somewhere 
about  New  York.  The  writing,  it  is  true,  such  as  it  was,  from 
him  to  La  Frombois,  was  in  the  French  language  and  contained 
expressions  peculiar  to  French  titles;  but  Mackay 's  title  or  claim 
of  title  was  not  shown,  and  to  presume  it  of  French  origin, 
merely  because  of  the  language  employed  in  drawing,  or  ex- 
pressions introduced  into  the  contract,  would,  in  my  judgment, 
far  exceed  the  bounds  of  legal  reason.  It  is  a  presumption  in 
which  I  should  not  be  disposed  to  indulge  in  any  case,  and  es- 
pecially in  a  case  like  the  present,  where  the  party  comes  sap- 
ported  by  a  possession  so  ancient  and  meritorious,  so  unequivo- 
cal in  its  nature,  and  so  long  acquiesced  in  by  the  proprietors 
of  Dean's  patent.  It  is  easy  to  account  why  the  writing,  from 
Mackay  to  La  Frombois,  was  drawn  up  in  French  and  executed 
in  Montreal,  consistently  with  a  perfect  available  possession 
and  claim  on  the  part  of  La  Frombois.  The  premises  were  at 
that  time  in  a  wilderness;  the  nearest  place  where  the  business 
of  civilized  man  was  carried  on,  to  any  considerable  extent,  was 
that  where  the  writing  bears  date;  the  grantee,  as  the  name 
would  import,  was  a  Frenchman,  and  probably  a  French  con- 
veyancer was  employed  to  transact  the  business. 

We  find  the  memorandum  drawn  up  by  De  Glandons,  the 
surveyor,  in  1786,  is  also  in  French.    This  was  many  years  after 
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ibe  ti«atj  of  Paris,  after  all  claim  of  domiuion  by  tbe  French 
goTernment  in  that  quarter  ceased,  and  seyeral  years  subsequent 
to  tbe  American  revolution;  at  a  time,  too,  when  be  declares 
bimself  acting  under  a  commission  from  tbe  king  of  England 
and  the  United  States.  If  a  presumption  of  French  authority 
is  deriyed  from  tbe  use  of  tbe  French  language  in  tbe  former 
case,  why  is  it  not  so  in  tbe  latter  ?  And  yet  in  tbe  latter  case 
there  is  positive  evidence  to  tbe  contrary. 

It  appears  to  me  tbe  supreme  court  assumed  a  controlling 
and  g^oyeming  fact,  in  no  way  warranted  by  the  case,  the 
absence  of  which  distiuguisbes  this  from  Jackson  v.  Waters^  12 
Johns.  365,  and,  therefore,  that  this  case  is  not  within  tbe  ap- 
plication of  tbe  rule  of  law  there  laid  down,  admitting  it  to  be 
correct;  and  I  am  accordingly  of  opinion  that  tbe  judgment 
ought  to  be  reversed. 

By  the  whole  court:    Judgment  reversed. 


That  as  iNyAun  ob  Dhfectztb  Title,  if  believed  to  be  good,  is  equally 
operative  with  a  valid  one  to  give  effect  to  an  adverse  possession  nnder  it, 
is  held,  following  the  doctrine  of  the  foregoing  decision,  in  Clapp  v.  Br(y> 
maghanij  9  Cow.  557.  So  held  as  to  a  deed  void  on  its  face,  and  for  want  of 
title  in  the  grantor,  in  Bradstreet  v.  Huntington,  5  Pet.  446;  and  in  Humbert 
V.  Trinity  Church,  24  Wend.  611,  per  Cowen,  J.,  both  referring  to  La  From' 
bois  V.  Jackson  wi  authoritative  on  this  point.  In  the  latter  case,  Cowen,  J., 
declared  that  the  principle  would  apply  wherever  title  was  actually  claimed 
under  such  deed,  even  though  the  claim  was  not  honestly  made.  The  prin- 
cipal case  is  rebed  on,  also,  as  authority  for  the  position  that  a  void  deed  may 
be  a  good  basis  for  an  adverse  possession,  in  Miller  v.  Oarlock,  8  Barb.  156; 
SuAol  v.  Hejpbum,  1  Cal.  290,  per  Hastings,  C  J.,  dissenting,  and  Wood' 
worth  V.  Fulton,  Id.  319,  in  the  dissenting  opinion  of  the  same  learned  judge. 
On  the  other  hand  Rhodes,  J.,  delivering  the  opinion  of  the  court,  in  Bernal 
V.  Gleitn,  33  CaL  676,  refers  to  La  Frombois  v.  Jackson,  among  other  cases, 
as  holding  that  *'  an  absolute  nullity,  as  a  void  deed,  judgment,  etc.,  will  not 
OQDstitute  color  of  title." 

Possession  must  bs  under  Claim  of  Titul — ^That  there  must  be  an 
intent  to  hold  and  claim  title  to  the  land,  to  constitute  an  adverse  posses- 
sion, is  held  on  the  authority  of  La  Frombois  v.  Jackson,  in  Miller  v.  Piatt, 
5  Duer,  277;  Bowie  v.  Bralie,  3  Id.  40,  per  Bosworth,  J.  Mere  possession 
without  claim  of  title,  however  long  continued,  is  not  sufficient:  People  v. 
Fields,  1  Lans.  243.  But  possession  under  a  claim  of  title,  either  with  or 
without  a  valid  deed,  is  adverse:  Bogardus  v.  Trinity  Church,  4  Sandf.  Cli. 
739.  Possession  and  the  quo  animo  are  the  only  tests:  Bradstreet  v.  Clarke, 
12  Wend.  674;  Bunce  v.  Gallagher,  5  Blatch.  491.  Bringing  an  action  of 
ejectment  is  not  such  an  assertion  of  title  as  to  give  color  to  a  subsequent  pos- 
session: Jackson  v.  Hill,  5  Wend.  534. 

Bona  Fides. — It  was  held  in  Livingston  v.  Peru  Iron  Co.,  9  Wend.  578, 
citing  the  principal  case,  that  to  constitute  a  good  adverse  possession  there 
must  be  a  bona  fide  entry  and  belief  that  the  title  under  which  the  land  is 
claimed  is  valid.    But  this  is  contrary  apparently  to  what  is  said  by  Cowen, 
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J.,  in  Humbert  v.  Trinittj  Cliurch,  24  Wend.  611.  In  Poor  ▼.  Horlon,  15 
Barb.  491,  the  principal  case  is  recognized  as  anthority,  and  it  is  held  that  all 
that  is  necessary  to  a  valid  adverse  possession  is  a  holding  in  good  faith  under 
claim  and  color  of  title,  and  exclusive  of  any  other  right. 

That  a  Contract  to  (Donyey  is  good  as  color  of  title,  after  the  vendee 
has  entitled  himself  to  a  deed,  is  held,  on  the  authority  of  La  Frombois  v. 
Jackaon,  in  Brigga  v.  Prosaer,  14  Wend.  229;  and  Stark  t.  Starr,  1  Saw. 
25.  So,  it  is  said  in  Vrooman  v.  SJnepherd,  14  Barb.  454,  that  poesesnon 
under  an  executory  contract  is  adverse  as  to  strangers.  Bat  see  Jaekmm  v, 
Johnson,  15  Am.  Deo.  433.  In  Nieto  v.  Carpenter,  21  GaL  490,  this  doctrine 
that  an  executory  contract  which  may  be  enforced  in  equity  may  be  good  as 
color  of  title,  as  held  in  the  principal  case,  is  referred  to  as  an  exception  to 
the  general  rule  that  an  instrument  must  at  least  purport  to  be  an  actual 
conveyance  of  the  title,  in  order  to  be  a  foundation  for  an  adverse  poaaeasion. 

Adverse  Possession  against  the  People. — On  this  point  the  authority 
of  the  principal  case  is  recognized  in  People  v.  Mayor,  etc,  of  New  York,  29 
Barb.  253;  S.  C,  8  Abb.  Pr.  24;  and  People  v.  Van  Rensdaer,  9  N.  T.  343. 

As  to  Necessity  ov  Color  ov  Titlb  to  support  an  adverse  poaseasioii, 
see  the  note  to  Ferguson  v.  Kennedy,  14  Am.  Deo.  764. 

What  is  Colok  of  Title. — ^This  subject  is  discussed  in  the  note  to  Taie 
V.  Southard,  14  Am.  Dea  580.  As  to  the  effect  of  an  unreigistered  deed  as 
color  of  title,  see  Campbell  v.  Mc Arthur,  11  Am.  Dec  738,  and  note. 

Statute  of  Limitations  is  a  Statcttb  of  Befosb.— ^  held,  referriiig  to 
the  principal  case  as  authority,  in  Sheldon  v.  Adams,  41  Barb.  57;  8.  CL,  18 
Abb.  Pr.  407;  17  How.  Pr.  67. 

That  tehb  Court  can  not  Look  Out  of  a  Sfbcxal  Verdict  for  the 
foots  of  a  case  is  a  princiiftle  which  is  approved  in  WiOiams  ▼.  WUUt,  7  Abb. 
Pr.  9L 
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Van  Beuren  v.  Wilson. 

[9  Gowzx,  168.] 

ftUMiit*8  Wages  abb  not  BieovERABLE  it  no  Fbkiqht  is  earned,  where 
the  iulare  is  not  doe  to  the  fanlt  of  the  master  or  owners. 

Lofli  01  Frkight  through  thx  Master's  or  Owner's  Faxtlt  or  Fraud, 
as  where  the  ship  is  seised  for  a  deht  of  the  owners,  or  is  captored  and 
oondenmod  for  a  violation  of  neutrality  laws,  occasions  no  loss  of  wages. 

Loss  07  Freight  bt  a  Disaster  or  Peril  Arising  from  Acxhdent,  or 
SQpeiior  force,  carries  with  it  the  loss  of  the  seaman's  wages. 

That  Freight  was  Lost  without  the  Seamen's  Fault  is  not  enough  to 
entitle  them  to  wages,  if  there  was  no  fraud  or  fault  on  the  part  of  the 
master  or  owners. 

Cnrn.  Process  Issued  against  a  Vessel  in  a  foreign  country  to  try  a 
prirate  right  of  property  therein  is  not  such  superior  force  as  to  deprive 
the  seamen  of  their  right  to  wages,  though  it  may  break  up  the  voyage, 
and  prevent  the  earning  of  freight;  for  it  is  the  owners'  duty  to  furnish 
the  master  with  the  means  of  procuring  the  liberation  of  the  vessel  in 
every  such  case  by  giving  security. 

Unfounded  Claims  and  Law  Suits  constitute  a  peril,  the  consequences  of 
which  should  fall  exclusively  upon  the  owners. 

Damages  for  Loss  of  Wages  for  the  return  voyage,  may  be  recovered 
where  the  ship,  being  unseaworthy,  is  abandoned  to  the  insurers  in  a  for- 
eign country,  though  wages  eo  nomine  would  not  be  recoverable. 

Seaman  can  not  Sue  Owners  for  Wages  under  the  Act  of  Congress  of 
February  28^  1803. 

CjEsnoBABi  to  the  marine  court  of  the  city  of  New  York.  The 
defendant  in  error,  as  plaintiff  below,  sued  the  plaintiffs  in 
error,  who  were  defendants  below,  in  assumpsit  for  wages  as  a 
seaman  on  board  a  certain  brig  of  which  the  defendants  were 
owners;  also,  for  damages  for  discharging  the  plaintiff  in  a 
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foreign  port  against  his  will;  also,  for  work  and  labor,  and  for 
money  paid,  etc. ;  also,  for  two  months'  wages  under  the  stat- 
ute for  being  discharged  in  a  foreign  port  on  a  sale  of  the 
vessel.  Pleas,  the  general  issue,  and  payment  with  notice  of 
special  matter  in  defense.  It  was  admitted  that  the  plaintiff 
shipped  as  cook  on  the  brig  in  question  for  a  voyage  from  New 
York  to  Newry,  in  Ireland,  thence  to  another  port,  and  thence 
to  a  port  of  discharge  in  the  United  States.  The  facts  in  rela- 
tion to  the  discharge  of  the  crew  at  Newry,  and  the  breaking 
up  of  the  voyage,  are  stated  in  the  opinion.  The  freight  earned 
on  the  voyage  out  was  one  thousand  and  eight  hundred  dollars, 
which,  together  with  the  value  of  the  vessel,  was  consumed  in 
expenses  at  Newiy.  It  was  admitted  also  that  if  anything  was 
dae  to  the  plaintiff  as  wages,  damages,  compensation,  or  allow- 
ance for  his  services  and  for  his  discharge  in  Newry,  it  was  the 
sum  of  forty-five  dollars,  and  for  that  sum,  together  with  costs, 
the  court  below  gave  judgment  for  the  plaintiff. 

D.  Lord^jun,,  for  the  plaintiffs  in  error.  The  plaintiff  be- 
low could  not  recover  wages  against  the  owners  under  the  act 
of  February  28,  1803:  Ogden  v.  Orr,  12  Johns.  143.  Freight 
is  the  mother  of  wages,  and  where,  from  failure  of  the  voyage, 
no  freight  is  earned,  no  wages  are  due:  Abb.  on  Ship,  part  4, 
o.  8,  sec.  1;  DunneU  v.  Ibmhageny  3  Johns.  154;  Icard  v.  Oould^ 
11  Id.  279;  Welmore  v.  Eenshaw,  12  Id.  824,  where  Thompson, 
J.,  discusses  at  length  the  law  of  seamen's  wages.  The  rule 
of teir  operates  in  the  seaman's  favor,  as  where  he  is  sick,  and 
unable  to  do  duty  when  his  wages  are  still  paid  him.  So, 
where  he  is  captured,  and  the  vessel  is  navigated  by  a  new  crew 
and  earns  wages:  Wetmore  v.  HenshaWy  12  Johns.  324;  CHrard 
V.  Ware,  1  Pet.  0.  0.  142.  So,  during  a  long  embargo  where 
freight  is  ultimately  earned:  Beale  v.  Thompson,  4  East,  546. 
It  is  just,  therefore,  that  the  rule  should  be  enforced  when  ii 
operates  against  him,  as  where  no  freight  is  earned,  owing  to 
the  capture  of  the  ship,  or  its  seizure  in  a  foreign  country,  or 
to  its  becoming  unseaworthy  during  the  voyage,  without  the 
fault  of  the  muster  or  owners,  or  to  any  other  like  cause:  Porter 
V.  Andrews,  9  Johns.  350;  Hindman  v.  Shaw,  2  Pet.  Adm.  Dec. 
204;  Oxnard  v.  Dean,  10  Mass.  143.  In  this  case  the  owners 
lost,  not  only  the  freight,  but  the  ship,  without  any  fault  of 
their  own  or  of  the  master,  and  the  crew  should  lose  ttieir 
wages. 

/.  Clizbe,  contra.    The  case  of  TFoo^.v.  Brig  Oder,  1  Pet 
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Adm.  Dec.  261,  was  very  similar  to  this.  There  the  vessel  was 
seized  ia  a  foreign  port  for  the  owner's  debts,  and  the  claim  for 
wages  was  allowed.  It  is  a  maxim  in  law  that  where  one  of 
two  innocent  persons  must  suffer  bj  the  act  of  another,  the  loss 
ought  rather  to  fall  on  him  who  enabled  such  other  to  occasion 
the  loss:  Lickbarrow  v.  Mason,  2  T.  B.  70.  Here  the  defendants 
below  gave  occasion  for  the  act  which  caused  the  loss;  for  the 
claim  on  which  the  vessel  was  libeled,  if  it  had  any  foundation, 
must  have  originated  in  some  act  or  neglect  of  theirs.  They 
should  have  known  that  the  title  of  their  vessel  was  clear  and 
unimpeachable  before  they  contracted  with  the  plaintiff.  The 
plaintiff,  at  all  events,  could  have  had  no  agency  whatever  in 
causing  the  seizure  of  the  vessel,  and  ought  not  to  be  made  to 
suffer  for  it.  There  was  nothing  in  this  case  analogous  to  the 
vU  major ^  or  inevitable  necessity,  or  peril  of  the  sea,  which  the 
seamen  could  be  expected  to  have  taken  into  view  in  making 
their  contract,  and  which,  it  is  admitted,  would  occasion  a  loss 
of  their  wages.  If  the  claim  under  which  the  vessel  was  seized 
was  wholly  without  foundation,  there  was  still  no  such  equality 
of  situation  between  the  plaintiff  and  the  defendants  as  should 
cause  the  plaintiff  to  lose  his  wages.  In  that  case,  the  libelant, 
and  those  concerned  with  him,  were  trespassers,  and  liable  as 
such  to  the  owners  for  all  damages  occasioned  by  the  seizure, 
including  the  damages  of  the  seamen,  while  the  latter  could 
only  look  to  the  owners  for  reparation.  The  subsequent  con- 
demnation and  abandonment  of  the  vessel  as  unseaworthy  cut 
DO  figure  in  the  case,  for  the  plaintiff's  right  of  action  accrued 
on  his  previous  discharge.  It  is  only  where  a  loss  of  freight  is 
occasioned  by  a  disaster,  such  as  loss  or  capture,  that  seamen 
lose  their  wages:  Hoyt  v.  Wildfire^  3  Johns.  520. 

By  Court,  Sutherland,  J.  No  general  principle  of  commer- 
cial law  is  better  settled  than  that  no  wages  are  allowed  to  sea- 
men where  no  freight  is  earned,  unless  the  loss  of  the  voyage 
and  freight  is  to  be  imputed  to  the  default  of  the  master  or 
owners.  It  has,  accordingly,  grown  into  a  legal  maxim,  that 
freight  is  the  mother  of  wages:  Abbott  on  Ship.  pt.  4,  ch.  3, 
and  cases  there  collected;  3  Johns.  154;  11  Id.  279;  Wetmore 
V.  HenehaWy  12  Id.  324.^  In  the  last  case,  this  question  is  elab- 
orately discussed  by  the  counsel  and  by  the  judge  who  delivered 
the  opinion  of  the  court;  see,  also,  9  Johns.  350;  1  Peters'  Adm. 
Bep.  142;  2  Id.  264;  10  Mass.  143.     The  rule  is  founded  on 

1.    WttmoTt  T.  Hetukmo^  13  Johns.  824. 
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considerations  of  policy  growing  out  of  the  peculiar  nature 
of  the  service,  and  is  intended  to  give  to  seamen  the  strongest 
inducements  to  exert  themselves  to  the  utmost  for  the  safety 
and  preservation  of  the  ship:  1  Sid.  179. 

The  rule  being  admitted,  the  question  in  this  case  is,  whether 
the  loss  of  the  return  voyage,  and  consequently  of  the  freight, 
was  owing  to  the  default  or  misconduct  of  the  owners  or  master 
of  the  vessel. 

The  yessel,  after  the  discharge  of  her  cargo  at  Newry,  was 
regularly  libeled  in  the  Irish  admiralty  court,  in  March,  1824, 
by  one  Forrest,  who  claimed  to  be  the  owner;  and  the  captain 
and  crew  were  turned  ashore  by  the  proctor  of  the  court.  The 
captain  provided  for  the  crew  tmtil  the  twenty-seventh  of  April, 
when  he  paid  them  their  wages  to  that  time,  and  discharged 
them.  The  vessel  was  detained  in  the  custody  of  the  admiralty 
until  October,  1825,  when,  by  the  decree  of  that  court,  she  was 
ordered  to  be  restored  to  the  captain  and  owners;  which  was 
prevented  by  a  mob,  and  the  captain  was  killed  in  the  affiray. 
The  vessel  had  then  deteriorated  so  much  as  not  to  be  worth 
repairing.  The  owners  abandoned  to  the  underwriters;  the 
vessel  was  sold  in  Ireland,  and  never  returned  to  this  countiy. 
The  voyage,  of  course,  was  broken  up,  and  no  return  freight 
earned. 

In  Wool/  and  others  v.  Brig  Oder,  2  Peters'  Adm.  Bep.  261| 
the  vessel  was  seized  in  a  foreign  port  for  the  debt  of  the  owner, 
and  the  seamen  were  discharged.  They  were  held  to  be  entitled 
to  their  wages.  This  was,  doubtless,  on  the  well-settled  ground 
that  the  seizure  was  attributable  to  the  fault  of  the  owner:  2  Bro. 
Adm.  182;  Yin.  Abr.  Mariners  (E.),  pi.  7;  Mai.  Lex  Merc.  105, 
c.  23;  Mol.  B.  2,  c.  3,  sec.  7, 

So  in  Hoyt  v.  Wildfire,  8  Johns,  620,  the  seamen  were  shipped 
ou  a  voyage  from  New  York  to  Bombay.  The  master  deviated 
from  his  course,  and  sailed  towards  the  Isle  of  France,  under 
the  pretense  of  being  in  want  of  water;  and  while  thus  sailing, 
was  captured  by  an  English  frigate,  and  the  vessel  and  cargo 
were  condemned.  It  appeared  that  the  want  of  water  was  a 
mere  pretense;  and  the  court  say:  '*  The  act  of  the  master,  in 
sailing  to  the  Isle  of  France,  with  articles  contraband  of  war, 
under  pretense  of  a  want  of  water,  was  a  fraudulent  act,  and 
from  the  testimony  in  the  case,  there  is  every  ireason  to  conclude 
that  this  was  the  original  destination  of  the  ship,  known  to  the 
owner,  though  concealed  from  the  seamen.  The  contract  en- 
tered into  with  the  seamen  was  not  kept  with  good  faith.    A  de- 
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ceit  was  practiced  upon  them.  The  ship  and  freight  were  justly 
lost  by  a  willful  yiolation  of  neutral  duty,  and  the  seamen  had 
the  soundest  claim  upon  the  owner  for  an  equitable  compensa- 
tion." And  the  general  rule  is  there  repeated,  that  if  freight 
be  lost  doriug  the  course  of  a  voyage,  by  a  disaster  or  peril, 
arising  from  accident  or  superior  force,  the  seamen  lose  their 
wages;  but,  if  the  freight  be  lost  by  the  fraud  or  other  wrongful 
act  of  the  master,  the  reason  of  the  rule  does  not  apply.  It  is 
not  sufficient  that  the  freight  be  lost  without  the  fault  of  tho 
seamen.  The  capture  or  wreck  of  the  vessel  may  be  without 
their  fault.  It  must  be  owing  to  the  fraud  or  other  wrongful 
act  of  the  master  or  owuer,  or  else  the  loss  of  the  freight  carries 
with  it  the  loss  of  the  seamen's  wages.  The  issue  of  the  pro- 
ceedings in  the  Irish  admiralty  court  shows  that  the  claim  which 
was  preferred  against  the  defeudant's  vessel,  and  which  caused 
the  breaking  up  of  the  voyage,  was  vrithout  foundation.  What 
color  there  was  for  it,  we  have  no  means  of  judging,  as  the  re- 
sult only  of  the  proceediugs  is  stated  in  this.  case. 

But  I  am  inclined  to  think  that  civil  process,  issuing  at  the 
instance  of  an  individual,  for  the  purpose  of  trying  a  private 
right  of  property,  is  not  that  species  of  superior  force  which 
will  exempt  the  owners  of  the  vessel  from  the  payment  of  sea- 
men's wages,  although  it  may  break  up  the  voyage,  and  pre- 
vent the  earning  of  freight.  It  does  not  seem  to  fall  within 
the  policy  of  the  rule:  Vide  1  Sid.  179.  Every  individual  is 
supposed  to  know  his  own  title  to  the  property  in  his  posses- 
sion, and  to  be  capable  of  taking  the  legal  precautions  neces- 
sary to  prevent  that  possession  from  being  interrupted;  and  the 
law  is  supposed  to  award  an  adequate  compensation  for  the 
damage  which  may  result  from  an  unfounded  prosecution  in 
the  costs,  and,  indeed,  express  compensation  for  loss  of  freight 
might  be  given  in  this  instance  to  the  successful  party :  Vide  3 
Mason's  Bep.  165-6.  Besides,  there  is  hardly  aoy  civil  proceed- 
ing which  necessarily  changes  the  possession  of  the  property, 
the  title  to  which  is  to  be  tried,  until  the  final  termination  of  the 
suit.  In  proceedings  in  rem  to  enforce  a  claim  of  the  alleged 
owner,  the  defendant  can  probably  retain  the  possession  of  the 
vessel  or  other  property  libeled,  or,  at  least,  have  it  restored 
when  the  preservation  of  the  property  requires  it,  on  giving  com- 
petent security  to  retiirn  it  if  finally  condemned.  The  owners 
of  the  yessel  in  question,  or  the  master,  might  probably,  on 
showing  proper  cause,  and  on  giving  security  according  to  the 
course  of  the  court,  by  deposit  or  otherwise,  have  retained  or 
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been  restored  to  the  possession  of  the  vessel,  although  libeled, 
and  have  prosecuted  their  voyage  without  any  e&sential  interrup- 
tion: Gierke's  Adm.  Practice,  tit.  41, 43.  It  is  no  answer  to  this 
argument  to  say  that  it  was  not,  or  may  not  have  been,  in  their 
power  to  obtain  the  requisite  security  in  a  foreign  laud.  It  is 
the  duty  of  owners  to  furnish  the  masters  of  their  vessels  with 
the  means  of  obtaining  all  the  credit  which  the  exegencies  of 
the  voyage  may  require.  But  independently  of  this  considera- 
tion, the  being  subjected  to  unfounded  claims  and  lawsuits  is  a 
contingency,  the  peril  and  consequences  of  which,  I  think, 
ought  to  fall  exclusively  upon  the  owners.  It  is  a  matter  of 
mere  private  concern,  the  damages  or  probability  of  which  the 
seamen  have  no  means  of  calculating,  and  can  not,  by  any  ef- 
fort or  exertions  on  their  part,  avert.  But  the  perils  of  the  seas, 
and  the  danger  of  capture,  they  can  in  some  degree  estimate, 
from  knowing  the  destination  of  the  vessel,  the  length  of  the 
voyage,  the  cargo  on  board,  and  the  pacific  or  belligerent  state 
of  the  maritime  powers;  and  they  can  not  only  estimate  the  dan- 
ger, and,  therefore,  exercise  a  discretion  as  to  the  voyages  in 
which  they  will  embark,  but  they  have  in  their  own  skill,  enter- 
prise, and  courage,  the  means  of  diminishing,  if  not  entirely 
averting  it.  These  considerations  appear  to  me  to  constitute  a 
marked  distinction  between  the  two  classes  of  cases. 

In  Eaken  v.  Thorn,  5  Esp.  Bep.  4,'  the  voyage  was  broken 
up  in  its  progress  by  the  vessel  being  unseaworthy,  without  any 
imputed  fault  of  the  owner;  and  Lord  Ellenborough  held  that 
though  the  mate  could  not  recover  his  wages  eo  nomine,  yet  he 
might  recover  damages  in  an  action  on  the  case.  The  suit  be- 
fore us  was  so  shaped  as  to  cover  not  only  a  claim  for  wages 
as  such,  but  damages  for  omitting  to  furnish  a  seaworthy  ship, 
and  discharging  the  plaintiff  below  in  a  foreign  land.  The 
amount  in  either  view  was  admitted  by  the  parties  to  be  the 
same.  The  plaintiff  below,  therefore,  was  entitled  to  wages,  or 
perhaps  more  properly  speaking  in  this  case,  damages  to  the 
amount  of  his  wages  for  the  return  voyage.  The  plaintiff  below 
could  not  sustain  his  suit  under  the  act  of  congress  of  February 
28,  1803 :  Ingersoll's  Dig.  146.  The  case  of  Ogden  v.  Or,  11 
Johns.  143,'  is  decisive  upon  this  point. 

Judgment  affirmed. 

No  Freiobt,  vo  Wages. — In  Daniels  v.  Atlantic  MuL  Ins,  Co,,  24  N.  Y. 
449,  the  rule  above  laid  down,  that  seamen  are  not  entitled  to  wages  where 
there  is  no  freight  earned,  is  approved,  but  it  is  held  that  where  a  ship  is 

1.  6  Esp.  6.  2.  Ogdm  v.  Orr,  12  Johns.  143. 
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wneksd  wad  abandoiied  to  the  iiuniron»  bat  the  Milors  Mve  eaoogh  of  tH 
eaigo  to  yield  freight  sufficient  to  pay  wages  for  the  voyage,  they  are  tn* 
titled  thereto. 

DuTT  OF  OwNEBS  TO  FuBNLSH  MsANS  OY  Obtainino  CREDIT. — InAmeri' 
can  /am.  Co.  v.  Ogden,  15  Wend.  541,  Savage,  C.  J.,  remarked  that  the  state* 
ment  made  in  the  principal  case,  that  it  is  the  dafcy  of  the  owners  of  a  vessel 
to  famiah  the  master  with  the  means  of  obtaining  all  the  credit  which  the  exi- 
gencies of  the  voyage  may  require,  was  made  arguendo  and,  at  least,  that  the 
rale  did  not,  as  between  the  insurers  and  the  insured,  in  a  case  of  abandon- 
ment from  inability  to  make  repairs,  require  the  owners  to  give  the  master 
Any  farther  means  of  obtaining  credit  abroad  than  the  control  of  the  vessel 
would  afford.  That  case  was  reversed  in  the  court  of  errors,  and  Verplanck, 
senator,  approved  the  rule  laid  down  in  the  above  decision  on  this  point: 
American  Ins.  Co,  v.  Ogden,  20  Wend.  287. 

Thb  Construction  ot  thb  Act  of  1803,  adopted  in  the  principal  case, 
•eems  to  be  disapproved  in  Wells  v.  Meldrum,  Blatch.  &  H.  345,  where  it  is 
held  that  if  a  vessel  is  condemned  and  sold  as  unseaworthy  while  abroad,  the 
■mimon  are  entitled  to  recover  the  two  months'  extra  pay  allowed  by  that  aet 
in  an  action  against  the  master. 


Rust  t?.  Gott. 

[9  OowxH,  169.] 

WaosBS  Contrary  to  Principlss  of  Morality  or  soand  poUogr  mw  boI 
recoverable. 

Waqeb  on  thb  Kbsult  of  an  Election  is  Illeoal,  thoagh  made  after 
the  election,  but  before  the  canvass  is  completed;  because  the  tendency 
is  to  promote  inquiry  into  the  legality  of  elections  and  thus  to  excite  dis- 
contents and  possible  disturbances  among  the  people. 

CiBTinGATB  OF  Electtion  IS  ONLY  pRiMA  Facib  EVIDENCE,  and  does  not 
predode  collateral  inquiry  into  the  correctness  or  legality  of  the  oanvass. 

Tboteb  for  a  promisBoiy  note  drawn  by  one  Lather  Marsh 
and  alleged  to  have  been  converted  by  the  defendant.  Plea, 
the  substance  of  which  is  stated  in  the  opinion,  to  the  effect 
that  the  note  was  deposited  upon  a  wager  between  the  said  Marsh 
and  the  plaintiff  upon  the  result  of  an  election,  the  defendant 
being  stakeholder,  and  that  the  said  Marsh  had  afterwords 
withdrawn  the  note.     Demurrer  and  joinder. 

A^  P.  Randall,  for  the  demurrer.  Wagers  are  recoverable  ex- 
cept where  they  tend  to  immorality,  or  to  a  breach  of  the  peace, 
or  io  the  injury  of  third  persons,  or  to  indecency,  or  are  other- 
wise contrary  to  sound  policy:  Good  y.  Elliott,  8  T.  B.  698; 
Jones  T.  EandaU,  Cowp.  87;  Dacosta  t.  Jones,  Id.  729;  Earl  of 
Mo^rch  Y.  Pigot,  5  Burr.  2802;  McAUisier  y.  Hayden,  2  Oampb. 

N,  P.  ^8;  Eussey  v.  CricbeU,  3  Id.  168;  Pope  v.  St.  Leger,  I 
An.  dbo.  yoi..  xvm—n 
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Balk.  844;  Sunn  t.  £ikpr,43ohus.  426  [4  Am.  Dec.  292];  Camp' 
bell  V.  Etchardaon,  10  Id.  406.  This  wager  came  within  none  cf 
the  exceptions;  being  on  a  past  election,  it  could  not  inflaence 
voters  as  in  Allen  v.  Hearnf,  1  T.  B.  66;  Burin  v.  Biker,  4  Johns. 
426  [4  Am.  Dec.  292];  Viacher  v.  Yates,  11  Id.  23;  and  DenmMon 
T.  Cook,  12  Id.  876;  nor  did  it  tend  to  bring  improper  matters 
before  the  public,  as  in  Alherford  v.  Beard,  2  T.  R.  610;  and 
Ihppenden  v.  Bandall,  2  Bos.  &  P.  467.  It  could  not  involve 
any  inquiry  into  the  official  canvass,  which  was  final  and  conclo* 
sive.  The  loser  had  no  right  to  withdraw  his  bet  after  knowl- 
edge of  the  result;  and  if  he  did  not  know  it,  that  fact  should 
be  averred  in  the  plea,  which  is  always  taken  most  strongly 
against  the  pleader:  Yates  v.  Foot,  12  Johns.  1;  Smiih  v.  Blacks 
more,  4  Taun.  474;  Dunlap's  Pr.  464,  and  cases  cited.  The  de- 
fendant being  a  mere  stakeholder,  can  not  invoke  the  principle 
in  pari  delicto,  etc. :  Vischer  v.  Yates,  11  Johns.  23;  Cation  v.  !7%ur- 
land,  5  T.  R.  405. 

J,  A,  Spencer,  contra.  The  plea  is  good  under  the  anthoxitj 
of  Lansing  v.  I^ansing,  8  Johns.  454,  which  involved  a  similar 
wager.  Besides,  here  the  bet  was  made  before  the  canvass  bj 
the  county  board,  and  such  wagers  would  lead  to  the  exertion 
of  corrupt  influence  upon  the  canvassers,  or  other  attempts  to 
tamper  with  the  determination  of  the  result.  The  reasoning  of 
the  majority  of  the  judges  in  Bunn  v.  Biker,  4  Johns.  426  [4  Am. 
Dec.  292],  decides  this  case.  Yates  v.  Foot,  12  Johns.  1,  and 
Denniston  v.  Cook,  Id.  876,  recognize  the  soundness  of  the  prin* 
ciple  adopted  in  Bunn  v.  Biker.  It  was  shown  in  Smith  y.  Hb- 
Masters,  2  Browne  0.  P.  (Pennsylvania),  182,  that  all  election 
bets  are  illegal  and  void  upon  common  law  principles.  In  this 
state,  if  such  wagers  were  held  recoverable,  the  question  of  the 
validity  of  every  election  might  be  carried  to  the  court  of  enois. 

By  Court,  Woodwobth,  J.  This  was  an  action  for  trover  to 
recover  the  amount  of  a  promissory  note  drawn  by  Lather 
Marsh  in  favor  of  the  plaintiff  for  four  hundred  and  thirty-five 
dollars,  and  alleged  to  have  been  converted  by  the  defendant. 
The  plea  avers,  that  after  the  closing  of  the  polls  at  the  election 
in  1826,  and  before  the  event  was  known,  the  plaintiff  and  Marsh 
made  a  bet  upon  the  event  of  the  election  for  governor,  they 
being  legal  voters;  that  the  note  was  deposited  by  Marsh  with  ihe 
defendant,  as  a  stakeholder,  upon  condition  that  if  De  Witt 
Clinton  had  been  elected  governor  at  the  election  the  note  was 
to  be  delivered  to  the  plaintiff;  that  afterwards,  and  before  the 
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eyeiit  of  the  election  was  generally  known ,  and  before  the  ofi^ 
cial  canvass  of  the  election  iu  the  respective  counties  of  the 
state.  Marsh  forbade  the  defendant  to  deliver  over  the  note  to 
the  plaintiff;  and  demanded  that  it  should  be  delivered  to  him, 
and  that  in  pursuance  of  such  demand,  he  redelivered  the  note 
to  Marsh.  To  this  plea  there  is  a  demurrer.  From  the  plea, 
I  infer  that  Marsh,  before  the  demand  of  his  note  from  the 
stakeholder,  was  well  satisfied  as  to  the  result  of  the  election. 
The  averment  is  that  it  was  not  generally  known.  Want  of 
knowledge  in  Marsh  is  not  pretended.  This,  then,  is  not  the 
case  of  a  party,  who,  having  made  an  illegal  wager,  and  de* 
posited  the  amount  with  the  stakeholder,  attempts  to  avail  him- 
self of  a  Jocua  penitenticB,  before  the  event  is  known,  and  before 
there  are  any  reasonable  grounds  for  forming  an  opinion  of  the 
result,  and  claims  his  deposit. 

It  is  not  necessary  here  to  say  whether  such  a  claim  could  be 
enforced  against  the  stakeholder,  should  he  refuse  to  comply; 
neither  is  it  necessary  to  give  any  opinion  on  the  question 
whether  Marsh  could,  in  this  case,  have  sustained  an  action 
against  the  stakeholder,  had  he  refused  to  deliver  up  the  note. 

The  question  here  is  between  the  winner  and  the  stakeholder. 
The  event  has  taken  place;  and  the  stakeholder  is  entitled  to 
defend  himself  on  the  same  ground  that  might  be  taken  by  the 
losing  party  had  the  action  been  against  him.  Is  a  wager  of 
this  kind  recoverable  ?  It  is  conceded  that  some  wagers  form 
the  proper  ground  of  an  action,  although  courts  have  generally 
expressed  regret  that  the  law  has  so  been  settled  in  any  case. 
There  are  wagers  of  a  different  class,  which  can  not  be  sup- 
ported, and  among  that  number  may  be  reckoned  such  as  are 
contrary  to  the  principles  of  morality  or  sound  policy:  Jones  v. 
Bandall,  and  Da  CoslaY.  Jones,  Cowper,  37,  729. 

The  wager  in  this  case  falls  within  the  latter  description;  for, 
although  it  does  not  possess  one  prominent  feature  which  dis- 
tinguished the  case  of  Bunn  v.  Biker,  4  Johns.  426  (I  allude  to 
the  fact  that  the  bet  was  laid  on  the  last  day  of  the  election, 
and  one  of  the  parties  had  not  then  voted),  yet  enough  remains 
which  the  principle  of  sound  policy  forbid  the  court  to  sanction. 

The  wager  is:  That  De  Witt  Clinton  had  been  elected  gov- 
ernor. By  the  act  regulating  elections:  Sess.  45,  c.  250,  it  ia 
declared  that  all  questions  that  may  arise  in  the  canvass,  esti- 
mate, or  calculation  of  the  votes  given  at  any  election,  shall  be 
decided  by  the  opinion  of  the  majority  of  persons  composing 
the  board,  who  shall  determine  conformably  to  the  certifiecl 
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copies  retnmed  by  the  clerks  of  coaniies,  the  person  duly 
elected,  and  canse  to  be  delirered  a  certificate  of  their  deter- 
mination. 

li  the  question  is  afterwards  to  be  litigated  in  a  conrt  of  law, 
I  apprehend  the  certificate  would  only  be  prima  facie  evidence, 
and  that  it  would  be  competent  io  go  into  evidence  to  show  that 
the  canvass  was  not  correct,  or  was  illegaL     Thus  a  jury  may 
find  that  the  governor  declared  to  have  been  elected  had  not 
been  duly  elected;  but  that  another  person  is  the  legal  gov- 
ernor, by  a  majority  of  votes.     Such  decision  would  not  affect 
the  ezennse  of  the  powers  of  governor  by  the  person  holding 
the  certificate;  bat  its  manifest  tendency  would  be  to  excite  dis- 
contents,  and  possibly  disturbances  among  the    people,   to 
alienate  their  attachment  from  an   incumbent  chosen  by  a 
minority,  and  withhold  confidence,  so  essentially  necessary  in 
a  government  resting  on  public  opinion.    We  may  suppose  a 
case,  where  it  is  alleged  that  a  certificate  was  obtained  by 
bribery.     The  question  being  as  to  the  validity  of  the  election 
of  the  chief  magistrate,  evidence  might  be  offered  to  prove  the 
fact,  and  thus  implicate  third  persons,  not  parties  to  the  suit, 
who  may  or  may  not  know  that  any  such  question  is  pending. 
TVe  are,  then,  called  on  to  decide,  whether  an  idle  wager, 
which  might  draw  into  discussion  matters  of  great  public  in- 
terest, the  direct  tendency  of  which  is  to  open  the  door  of  col- 
lusion between  different  departments  of  the  government,  to 
impair  public  confidence,  and  agitate  the  community,  without 
producing  any  salutary  effect,  ought  not  to  be  considered  as 
against  sound  policy.     I  have  no  difficulty  in  answering  this 
question  in  the  affirmative. 

The  defendant  is  entitled  to  judgment  on  the  demurrer. 

Judgment  for  the  defendant. 

ELEcnoN  WAaBB& — The  doctrine  here  laid  down,  that  a  wager  on  the 
result  of  an  election,  whether  made  before,  during  or  after  the  election,  is 
illegal,  without  the  aid  of  a  statute,  on  grounds  of  public  policy,  is  approved 
in  Morgan  v.  Qroff,  4  Barb.  526;  Brush  v.  Keeler,  5  Wend.  250;  Fowler  v. 
Van  Surdam,  1  Denio,  560;  Hill  v.  Kidd,  43  CaL  615,  617.  To  the  same 
effect,  see  Bunn  v.  RtkeTf  4  Am.  Dec.  292,  and  note  thereto. 

Gaming  Contbaitts  Geneballt. — ^The  subject  of  actions  on  wagers  is  con- 
sidered in  the  note  to  Downs  v.  Quarles,  12  Am.  Dec.  339.  In  that  case  it  is 
held  that  money  paid  on  a  gaming  consideration  can  not  be  rooovered  in 
equity  on  the  ground  merely  that  it  was  lost  by  gaming.  A  bond  given  on  a 
gaming  consideration  is  not  binding,  but  if  the  obligor  convey  to  a  bona  fide 
assignee  of  the  bond,  in  accordance  with  his  contract,  neither  he  nor  his  heirs 
or  representatives  can  afterwards  question  the  conveyance:  ChiUs  v.  CoUman^ 
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12  Id.  396.  One  who  sells  a  horse,  and  receives  in  payment  a  note  made 
by  a  third  person  for  a  gambling  debt,  of  which  fact  he  has  notice,  may  nev- 
•rtheless  recover  on  the  note:  Jcmea  v.  Sevier,  13  Id.  218,  and  see  the  note  to 
that  case.  Money  lost  at  gaming,  even  by  fool  play,  can  not  be  recovered: 
Babeoek  ▼•  Thompson,  15  Id.  236. 


Hyde  v.  Stone. 

[9  Oown,  230.1 

Ddxbihutjubi  IBI  TiNABTB  IN  CoMM ON  of  an  intestate's  personalty  before 
diatribation,  and  where  one  takes  possession  of  the  whole  property,  un- 
less it  be  sold  or  destroyed  by  him,  trover  will  not  lie  against  him  in 
favor  of  a  co-tenant. 

TxHANT  IN  Common  can  not  Sxll  his  co-tenant's  interest,  as  a  partner  may, 
and  if  he  does  so  it  is  a  conversion. 

Br  Mabkiaob,  a  Witb*s  Intxrbst  as  Tenant  in  Common  of  personalty 
passes  to  her  husband,  and  constitutes  him  a  tenant  in  common  in  her 
stead. 

Ik  Tbovzb  by  a  Tenant  in  Common  of  chattels  against  his  co-tenant,  where 
the  defendant  produces  some  of  the  articles,  and  admits  that  others  havo 
been  lost  or  destroyed,  but  does  not  say  by  him,  it  is  for  the  jury  to  de- 
termine whether  or  not  there  has  been  a  conversiAn  by  the  defendant* 
and  the  amount  of  the  damsges  and  a  direction  by  the  court  to  find  » 
particular  sum  is  erroneous. 

Ykbdict  SnBJBCT  TO  THB  Ofinion  OF  THX  CouBT  Can  not  be  directed  except 
by  consent  of  parties. 

Tboyeb.  Verdict  for  the  plaintiff  subject  to  tbe  opiuion  of 
the  court  upon  a  case  stated.  Motion  for  a  new  trial.  The 
facts  appear  from  the  opinion. 

8,  Sherwood,  for  the  plaintiff. 
J.  A.  CoUier,  contra. 

By  Court,  Woodwobth,  J.  This  was  an  action  of  trover.  The 
plaintiff  is  the  only  son  and  heir  of  Oershom  Hyde,  who  died 
in  1801,  leaving  a  widow  and  various  articles  of  personal  prop- 
erly. In  1808  the  widow  married  the  defendant,  and  died  in 
1809.  After  the  marriage,  the  plaintiff  lived  with  the  defend- 
ant until  the  death  of  his  mother,  and  then  departed.  The 
plaintiff  was  bom  in  September,  1800.  The  widow  had  pos- 
session of  the  property  until  her  marriage,  when  the  defendant 
took  possession.  It  appeared  at  the  trial  that  in  1814  P. 
Humphreys,  at  the  request  of  the  plaintiff's  guardian,  called  on 
the  defendant  for  a  settlement.  The  defendant  agreed  that  he 
was  liable  to  pay  eighty  dollars  on  account  of  tbe  property,  and 
would  give  that  sum,  or  let  the  witness  (H.)  have  any  of  the 
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articles  he  wished.     A  memoraDdum  of  articles  was  then  made 
and  asserted  to  bj  the  defendant,  valued  at  ninety-five  dollars 
and  forty-six  cents.    This  proposition  was  left  with  Humphreys 
for  the  ratification  of  the  plaintiff's  guardian,  but  nothing  was 
afterwards  done.     In  1824  the  plaintiff  made  a  demand  of  his 
interest  in  the  articles.     The  defendant  refused  to  give  up  any- 
thing, saying  that  some  of  the  articles  were  sold  and  some 
destroyed.     The  defendant  produced  at  this  time  some  of  the 
property  nearly  worn  out  and  worth  little.      The  residue  of  the 
articles,   the  defendant    said,   were  destroyed  or  sold.     The 
plaintiff's  demand  was  for  two  thirds  of  the  property.     The 
judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  one 
hundred  and  thirty-six  dollars,  subject  to  the  opinion  of  the 
court  on  a  case  to  be  made.     To  this  direction  the  counsel  for 
the  defendant  excepted.     The  jury  found  for  the  plaintiff  with 
one  hundred  and  thirty-six  dollars  damages. 

It  appears  to  me  this  form  of  action  is  not  adapted  to  the 
facts  before  us.  If  the  defendant  had  been  called  to  account,  a 
liquidation  of  the  claim  might  have  been  made  after  all  proper 
allowances  to  the  defendant.  As  that  remedy  has  not  been 
chosen,  the  question  is  whether  the  action  of  trover  has  been 
supported  by  the  proof. 

On  the  death  of  Gershom  Hyde,  two  thirds  of  the  personal 
property  vested  in  the  plaintiff  and  one  third  in  the  widow.  On 
the  marriage,  her  share  passed  to  the  defendant,  so  that  the 
plaintiff  and  defendant  became  tenants  in  common  of  the  chat- 
tels, for  the  recovery  of  the  value  of  which  this  action  is  brought. 
Tenants  in  common  of  a  chattel  have  an  equal  right  to  the  pos- 
session. The  law  will  not  afford  an  action  to  the  one  dispoa- 
fieased,  because  his  right  is  not  superior  to  that  of  the  possessor. 
Sut  tenants  in  common  are  not  like  partners.  One  of  the  latter 
may  dispose  of  their  joint  chattels  by  virtue  of  an  applied  au- 
thority to  sell,  without  being  liable  as  for  a  tort;  wbile  the  lat- 
ter can  not  dispose  of  them  without  violating  the  right  of  their 
cotenants.  For  a  sale,  therefore,  trover  will  lie  by  one  tenant 
in  common  against  another:  WUson  v.  Reed,  3  Johns.  175.  As 
to  a  portion  of  the  chattels,  they  remained  in  the  defendant's 
hands  when  the  demand  was  made,  and  they  were  produced. 
As  to  them,  the  action  would  not  lie.  But  the  defendant  said 
some  of  the  articles  were  sold  and  some  destroyed.  By  whom 
sold  or  destroyed  was  not  stated.  The  widow  had  possession 
from  1801  to  1808,  the  time  of  her  marriage.  Whether  sold  and 
destroyed  before  her  marriage,  or  subsequently  by  the  defend* 
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ant;  and  if  sold  and  destroyed,  what  portion  of  them,  does  not 
clearly  appear. 

These  were  questions  proper  to  be  submitted  to  the  jury. 
They  were  exclusively  within  their  province.  To  what  extent, 
if  at  all,  could  the  defendant  be  made  liable?  Upon  what 
ground  the  judge  directed  the  jury  to  find  a  specific  sum,  when 
the  question  of  damages  was  involved  in  uncertainty,  I  have  not 
been  able  to  discover.  The  defendant  claimed  the  right  of 
going  to  the  jury,  and  excepted  to  the  direction.  It  seems  to 
me  the  judge  erred  in  disposing  of  the  cause  in  this  manner, 
when  there  were  facts  to  be  passed  on,  and  the  material  evi- 
dence from  which  a  conclusion  is  to  be  drawn,  was  not  clear 
and  explicit.  It  is  not  competent  for  the  judge  to  direct  a  ver- 
dict subject  to  the  opinion  of  this  court,  unless  by  consent  of 
the  parties. 

The  verdict  must  be  set  aside,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Rule  accordingly. 

BvoooKizsD  AS  AuTHOBiTT  on  the  following  points:  That  one  tenant  in 
common  of  a  chattel  can  not  maintain  trover  against  another  for  a  mere  dia- 
posBCSsion,  hat  only  for  a  destrnction  or  sale  of  the  property,  in  Farr  v. 
Smithy  9  Wend.  340;  Tyler  v.  Taylor,  8  Barb.  588;  that  a  sale  of  the  whole 
property  by  one  tenant  in  common,  as  belonging  to  himself  exclusively,  is  a 
oonversion,  in  White  v.  Osbom,  21  Wend.  75;  Tyler  v.  Taylor,  8  Barb.  588; 
Dyckman  v.  VaUenUy  42  N.  Y.  561;  that  where  personal  property  held  in 
common  is  indivisible,  and  can  not  be  partitioned,  there  is  no  way  in  which 
one  of  the  tenants  in  common  can  have  the  use  of  it,  if  the  other,  being  in 
possession,  refuses  to  surrender  it:  King  v.  Phillips,  1  Lans.  429;  that  a  judge 
has  no  power,  except  by  consent,  to  direct  a  verdict  subject  to  the  opinion  of 
the  court,  although  the  rule  was  held  not  to  prohibit  the  judge  from  directing 
a  verdict  for  the  plaintiff  on  a  prima  facie  case,  where  there  was  a  total  fail- 
ure of  proof  on  the  part  of  the  defendant,  in  People  v.  Cook,  8  K.  Y.  76. 

On  a  second  trial  of  the  case  of  Hyde  v.  Stone,  there  was  a  verdict  for  the 
plaintiff,  which  was  approved  by  the  supreme  court,  and  the  doctrines  laid 
down  in  the  foregoing  opinion  were  reiterated:  Hyde  v.  Stone^  7  Wend.  354. 

As  to  actions  against  cotenants  for  negligence  occasioning  the  destruction 
of  the  common  property,  see  Cliesley  v.  TIiomj»aon,  14  Am.  Deo.  324;  Rcdston 
V.  Barday,  12  Id.  485,  and  note.  That  co-heirs  are  tenants  in  oommon,  see 
Maleoim  v.  Bogert,  15  Am.  Dec.  464. 
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A^B^gMgwT  TO  Purchase  Land  with  Payment  of  the  purchase-money  gives 

an  equitable  title,  which  a  court  of  chancery  will  enforce. 
Salk  ot  an  Equitable  Title  *s  a  good  consideration  for  a  pronuse. 
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Conveyance  bt  a  Thhld  Pebson  is  a  Good  Consideration  for  a  promise  by 
the  graDtee  to  pay  for  the  land  where  the  conveyance  is  made  at  the  in- 
stance and  for  the  benefit  of  the  promisee. 

Written  Promise  Unnecessary,  When. — ^A  promise  to  pay  for  land  actu- 
ally conveyed  need  not  be  in  writing. 

Assumption  of  Another's  Debt,  When  Binding. — ^Where  a  vendee  of  bad, 
having  promised  to  pay  for  the  same,  conveys  to  another  who  assumes 
the  debt,  and  subsequently  makes  a  verbal  promise  to  the  creditor  to  pay 
it,  this  is  not  a  promise  to  pay  another's  debt,  and  the  promisee  can 
maintain  an  action  thereon. 

Rule  that  a  Deed  can  not  be  Contradicted  by  Parol  applies  only  be> 
tween  parties  and  privies. 

Acknowledgment  of  Consideration  of  a  Deed  may  be  contradicted  by 
parol  even  by  the  parties  to  it. 

New  Trial  on  the  Ground  of  Newly-Discovebsd  Bvidenob  will  not  be 
granted  where  the  evidence  is  cumulative. 

Assumpsit,  the  declaration  containing  the  common  money 
counts;  also,  a  count  for  certain  premises  sold  by  the  plaintiff 
to  defendant  at  his  request;  also,  a  count  for  goods  sold,  and 
on  an  account  stated.  The  plaintiff  furnished  a  bill  of  particu- 
lars stating  a  balance  due  H.  Whitbeck,  the  plaintiff,  from 
John  I.  Whitbeck,  the  defendant,  of  six  hundred  and  forty- 
eight  dollars  and  fourteen  cents  on  a  settlement  made  October 
81 ,  1822,  for  purchase-money  remaining  due  on  a  farm  sold  by 
the  plaintiff  to  the  defendant's  father,  and  afterwards  conveyed 
by  the  latter  to  the  defendant.  The  facts  are  stated  in  the  opin- 
ion.   Verdict  for  the  plaintiff,  and  a  motion  for  a  new  trial. 

A  L,  Jordan^  for  the  motion. 

J,  A,  Collier,  contra. 

By  Court,  Suthebland,  J.  The  evidence  of  liawrence  P. 
Whitbeck  clearly  establishes  the  fact  of  a  settlement  made  be- 
tween the  plaintiff  and  the  defendant,  on  the  thirty-first  day  of 
October,  1822,  and  that  the  balance  of  six  hundred  and  forty- 
eight  dollars  and  fourteen  cents  was  then  found  due  to  the 
plaintiff,  which  the  defendant,  John  I.  Whitbeck,  then  ex- 
pressly promised  to  pay.  This  settlement  related  to  the  bal- 
ance due  the  plaintiff,  for  the  farm  of  which  the  defendant  waa 
then  in  possession,  which  the  plaintiff  had  previously  owned, 
and  upon  which  be  had  given  a  mortgage  to  John  W^hitbeck, 
junior,  the  father  of  the  defendant;  and  the  balance  which  the 
defendant  promised  to  pay  was  the  value  of  the  farm  as  agreed 
upon  by  the  i)arties,  over  and  above  the  mortgage.  The  judge 
charged  the  jury,  that  if  tbey  bolieved  such  promise  was  made, 
the  plaintiff  was  entitled  to  recover.     Their  verdict  establishes 
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the  fact  of  the  making  of  the  promise,  and  is  in  entire  accord- 
ance with  the  evidence. 

The  only  important  question,  then,  is,  whether  that  promise 
was  binding  in  law,  as  being  without  the  statute  of  frauds,  and 
whether  it  is  supported  by  a  good  consideration. 

John  Whitbeck,  the  father  of  the  defendant,  had  a  mortgage 
upon  the  farm  of  the  plaintiff.  Subsequent  to  the  giving  of 
that  mortgage,  and  in  1816,  Peter  Whitbeck  obtained  a  judg- 
ment against  the  plaintiff,  upon  which  his  farm  was  sold,  and 
purchased  in  by  Peter,  the  plaintiff  in  the  judgment,  who  re- 
ceived a  deed  for  it  from  the  sheriff.  The  plaintiff  subsequently 
paid  Peter  the  amount  of  his  judgment,  so  that  all  his  claims 
upon  the  farm  were  entirely  satisfied.  In  this  stage  of  the  busi- 
ness, John  Whitbeck,  the  mortgagee,  and  the  defendant,  agreed 
to  purchase  the  farm  from  the  plaintiff.  It  was  valued  at  one 
thousand  eight  hundred  dollars,  and  they  were  to  deduct  from 
that  sum  the  amount  of  the  mortgage,  and  pay  the  plaintiff  the 
balance.  The  defendant  accordingly  moved  on  to  the  farm  in 
1820,  the  plaintiff  moving  off  at  the  same  time.  The  settlement 
in  1822  consisted  in  casting  the  interest  on  the  mortgage,  and 
ascertaining  the  balance  over  and  above  it. 

Peter  Whitbeck,  who  held  the  sheriff's  deed,  was  present  at 
the  settlement,  and  tdld  the  defendant  and  his  father  if  they 
did  not  do  what  was  right  with  the  plaintiff  he  would  not  assign 
the  sheriff's  deed,  or  convey  the  farm  to  them.  In  1823  or 
1824,  Peter  Whitbeck  conveyed  the  farm  to  John  Whitbeck,  by 
an  instrument  in  writing,  sealed  and  indorsed  on  the  back  of 
the  sheriff's  deed  to  him,  expressing  a  consideration  of  ten  dol- 
lars paid.  This  conveyance  or  assignment  bears  date  in  1820, 
but  is  proved  to  have  been  made  in  1823  or  1824.  John  Whit- 
beck conveyed  his  interest  in  the  farm  to  his  son,  the  defend- 
ant, in  1820,  about  the  time  when  he  took  possession  of  it,  as  it 
would  seem  by  way  of  gift  or  advancement;  and  at  the  time 
of  the  settlement  said,  that  as  he  had  given  John  I.  the  farm, 
he  must  or  ought  to  pay  the  plaintiff's  claims  upon  it;  and  the 
subsequent  promise  of  the  defendant  to  pay,  shows  that  he 
admitted  the  propriety  and  justice  of  the  arrangement. 

I  am  inclined  to  think  the  plaintiff  had  an  equitable  title  to 
or  interest  in  the  farm  in  question,  which  was  a  good  considera- 
tion for  the  promise  of  the  defendant.  It  will  be  recollected 
that  the  plaintiff  had  actually  paid  Peter  Whitbeck  the  amount 
of  his  judgment  prior  to  the  settlement  with  the  defendant, 
upon  the  understanding  or  agreement  that  Peter,  who  had  the 
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legal  title  to  the  farm,  should  hold  it  for  the  benefit  and  subject 
to  the  control  of  the  plaintiff.  This  created  a  trust  which  I  appre- 
hend might  have  been  enforced  in  a  court  of  equity.     It  was  in 
effect  a  repurchase  of  the  farm  by  the  plaintiff  by  a  parol  agree- 
ment and  the  consideration  money  paid.    The  case  of  Jackson  ex 
dem,  Seelye  v.  Morse,  16  Johns.  197  [8  Am.  Dec.  306J,  shows  that 
althou^^^h  the    purchaser,   under  such  circumstances,  does  not 
become  seised  at  law;  still  he  acquires  an  equitable  interest, 
which  a  court  of  chancery  will  protect  and  enforce,  by  a  de- 
cree for  the  specific  performance  of  the  contract.     The  con- 
veyance, then,  from  Peter  to  John  Whitbeck  must  be  deemed 
to  be  made  at  the  instance  and  for  the  benefit  of  the  plaintifT, 
and  would  unquestionably  have  been  a  good  consideration  for 
a  promise  on  the  part  of  the  grantee  to  pay  the  price  or  con- 
sideration money  to  the  plaintiff.    The  promise  to  pay  for  land 
actually  conveyed  need  not  be  in  writing:  20  Johns.  340.   John 
I.  Whitbeck,  the  defendant,  having  succeeded  to  all  the  rights 
and  interest  of  his  father  in  the  premises,  by  a  conveyance  from 
him,  upon  the  understanding  or  agreement,  as  the  evidence 
warrants  the  belief,  that  he  should  satisfy  the  claim  of  the 
plaintiff,  his  express  promise  to  the  plaintiff  to.  pay,  is  clearly 
founded  on  a  good  consideration,  and  is  not  within  the  stat- 
ute of  frauds.     It  is  not  a  promise  to  j^tCf  the  debt  of  another. 
By  the  contract  between  him  and  his  father  he  had  made  the 
debt  his  own.     Upon  a  consideration  moving  from  the  father 
to  him,  he  promised  to  pay  a  third  person  to  whom  the  father 
was  indebted.     Here  is  an  entirely  new  consideration  for  the 
promise,  which  makes  it  in  effect  and  in  judgment  of  law  a 
debt  of  the  son. 

This  case  is  clearly  distinguishable  from  that  of  Van  Jlsline  v. 
Wimple,  5  Gowen,  162.  There,  when  the  contract  was  made 
with  Wimple,  Van  Alstine  had  no  interest,  either  legal  or  equi- 
table, in  the  land. 

He  had  not  repaid  the  purchase-money  to  Olcott,  who  pur- 
chased under  the  execution.  Olcott  verbally  agreed  to  relin- 
quish his  purchase  to  Wimple,  and  Wimple  agreed  to  pay  Van 
Alstine  six  hundred  dollars  for  the  land.  If  Olcott  had  re- 
fused to  carry  this  agreement  into  effect,  he  could  never  have 
been  compelled  to  perform  it;  it  was  an  agreement  in  relation 
to  land,  and  therefore  void;  and  it  was,  as  to  him,  entirely  with- 
out consideration. 

The  parol  evidence,  to  show  the  true  consideration  of  the 
deed,  or  assignment,  from  Peter  to  John  Whitbeck,  was  prop- 
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erlj  reoeiyed.  The  plaintiff  was  not  a  party,  nor  in  strictness, 
I  apprehend,  a  privy  to  that  conveyance;  and  the  rule  which 
prohibits  the  contradiction  by  parol  of  what  is  expressed  in  a 
deed,  even  if  applicable  to  the  consideration,  I  understand,  is 
confined  to  the  parties  or  privies  to  the  deed.  The  rule  is 
founded  on  the  principle  that  a  party  is  estopped  from  impeach- 
ing or  contradicting  his  own  deed.  But  the  rule  does  not  ap- 
ply to  the  acknowledgment  or  consideration  paid  in  a  deed, 
even  as  between  the  parties:  Shephard  v.  LiUle,  14  Johns.  210; 
Boioen  v.  Bell,  20  Id.  338  [11  Am.  Dec.  286]. 

I  see  no  error  in  the  charge  of  the  judge.  The  only  question 
of  fact  was,  whether  the  defendant  made  the  promise  relied 
upon.  If  he  did,  it  was  a  question  of  law,  whether,  under  all 
the  circumstances  of  the  case,  the  promise  was  binding.  There 
is  nothing  in  the  ground  of  newly  discovered  evidence.  It  is 
strictly  cumulative  upon  one  of  the  principal  points  in  contro- 
versy upon  the  first  trial. 

Motion  for  a  new  trial  denied. 


Acknowledgment  of  CoNsmsBATioN  in  Deed  not  Conclusivs. — ^That 
the  consideration  clause  in  a  deed  is  not  conclnaive,  even  npon  the  parties  to 
the  instnunent,  but,  like  an  ordinary  receipt,  may  be  explained  or  contra- 
dicted by  parol  evidence,  showing  that  the  consideration  was  different, 
greater,  or  less,  than  stated,  or  that  no  consideration  at  all  was  received,  has 
been  frequently  held  on  the  authority  of  the  foregoing  case:  Rapdye  y% 
Andermm,  4  Hill,  487;  Frink  v.  Green,  6  Barb.  457;  Stackpole  v.  Bobbins,  47 
Barb.  219;  IValeoU  v.  Ranalds,  2  Bob.  620;  Taggart  v.  Stanbery,  2  McLean, 
546i  See,  also,  on  the  same  point:  Schemerliom  v.  Vanderlieyden,  3  Am. 
Dec  306,  and  note  thereto;  CkUea  v.  Coleman,  12  Id.  396,  and  other  cases  in 
the  American  Decisions  referred  to  in  the  note  to  that  case:  Harrison  v.  Lav- 
trty,  13  Id.  283,  and  note.  And  as  to  the  acknowledgment  of  receipt  of  the 
consideration  in  an  agreement  for  the  conveyance  of  land,  see  WaUon  v. 
Blaine,  14  Am.  Dec  669,  and  note.  Concerning  the  effect  of  a  recital  of 
eonaideration  in  a  deed  as  evidence,  see  Breckenridge  v.  Todd,  16  Am. 
Dec  83. 

That  strangers  may,  in  order  to  prevent  the  fraudulent  operation  of  an  in- 
stnunent  upon  their  rights,  show,  by  parol,  the  true  character  of  the  trans- 
action where  parties  or  privies  would  be  estopped  by  the  instrument,  Ib  held 
on  the  aothority  of  the  principal  case,  in  Taylor  v.  Baldwin,  10  Barb.  587. 
And  generally  where  a  written  agreement  concludes  parties  and  privies,  but 
Dot  strangers,  is  held,  citing  Whitbeck  v.  Whiibeck  as  authority,  in  Ekirle  v. 
Crane,  6  Daer,  572. 
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Admission  et  a  Partner,  aftrr  Dissolution,  either  of  an  aooonnt  or  of  a 
fact,  is  not  oompetent  evidence,  in  this  state,  against  his  copartner. 

Such  Admission  is  Coxpetzst  Evidence  in  England  and  in  some  of  the 
states,  with  respect  to  joint  contracts  made  daring  the  partnership. 

Afpucation  of  Payments. — A  person  indebted  to  another  on  different  de- 
mands, upon  making  a  payment  may  apply  it  to  any  demand  he  pleases; 
if  he  fails  to  do  so,  the  creditor  may  appropriate  the  payment  as  he 
pleases. 

Where  the  Parties  do  not  Affropriatb  a  Patkbnt,  the  law  makes  the 
appropriation,  according  to  certain  presumptions. 

Payment  by  Partner,  Application  of. — A  creditor,  having  a  demand 
against  a  firm,  and  a  later  demand  against  one  of  the  partners,  upon  re- 
ceiving an  nnappropriated  payment  from  snch  partner,  may,  it  seems^ 
apply  it  first  to  the  partner's  individual  debt;  hot  the  residue,  at  leasti 
mast  be  appropriated  upon  the  firm  debt,  and  can  not  be  retained  and 
applied  on  future  demands  against  such  partner. 

Creditor  can  not  Retain  Payment  to  Apply  on  Future  DEKAXDa,  leav- 
ing a  prior  debt  unpaid. 

Appeal  from  tbe  court  of  chancery.  The  respondent,  ¥rho 
was  the  complainant  below,  filed  his  bill  against  Baker  and 
Kauffman,  who  were  the  defendants  below,  for  an  account,  and 
claiming  that  there  was  due  him  from  them  the  sum  of  fiye 
thousand  dollars,  in  respect  of  certain  dealings  and  transactions 
set  forth  in  the  bill.  The  defendants  answered  separately.  A 
reference  was  made  to  a  master  to  take  and  state  the  accoants 
between  the  parties.  On  the  coming  in  of  the  report  the  com- 
plainant excepted  thereto,  and  the  exception  was  allowed  and 
a  final  decree  was  made  against  the  defendants,  from  whiob 
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Baker  alone  appealed.  The  facts  material  to  this  appeal,  and 
the  substance  of  the  master's  report,  and  of  the  decree  of  the 
chancellor,  so  far  as  necessary  to  the  determination  of  the  ques- 
tions arising  on  the  appeal,  are  stated  in  the  opinion  of  the 
chief  justice. 

2>.  Seldeuy  for  the  appellant. 

R,  Emmei,  contra, 

Satage,  G.  J.    The  principal  questions  arising  in  this  case  are : 

1.  Whether  the  admissions  of  one  partner,  after  the  dissolu- 
tion of  the  partnership,  are  evidence  against  the  other  late  part- 
ner; 

2.  When  one  partner  retires,  leaving  a  balance  due  a  third 
person,  and  the  remaining  partner  continues  to  make  payments 
to  such  third  person  enough  to  discharge  the  balance  against 
the  late  firm,  but  without  any  specific  appropriation  by  any 
one,  the  payments  being  made  and  received  on  account  gen- 
erally, whether  such  payments  do  not  discharge  the  balance 
against  the  firm.  I  shall  state  only  such  facts  as  appear  neces- 
sary to  raise  these  questions. 

On  the  sixteenth  of  August,  1817,  the  respondent  and  one  of  the 
defendants  below,  Kauffman,  purchased  the  brig  William  Henry, 
and  the  respondent  went  in  her  as  master  on  a  voyage  to  Havre. 
After  the  departure  of  the  brig,  and  before  her  return,  the  de- 
fendants below,  Kauffman  and  Baker,  entered  into  partnership 
in  mercantile  business.  In  January,  1818,  the  brig  made  her 
second  voyage  to  Havre,  and  her  earnings  were  invested  in 
certain  articles  for  the  defendant  below.  The  earnings  of  the 
brig,  in  this  way,  came  into  their  hands,  though  Baker,  the 
appellant,  seems  to  have  no  permanent  interest  in  the  brig  her- 
self. 

In  June,  1818,  a  proposition  was  made  to  the  defendant, 
Kanffman,  by  the  agent  of  Opperman,  Mandrott  &  Co.,  of 
Havre,  to  purchase  a  quantity  of  cotton  at  Savannah,  and  send 
it  by  the  brig  to  Havre,  consigned  to  Opperman,  Mandrott  & 
Co.  Kauffman  proposed  to  the  respondent  to  be  interested  in 
the  cotton,  which  was  assented  to;  but  the  extent  of  that  in- 
terest is  disputed;  the  defendants  below  contending  that  the 
respondent  was  half  owner  of  one  hundred  and  twenty-nine 
bales,  one  third  of  the  cargo,  and  the  respondent  contending 
that  his  interest  was  only  the  amount  of  funds  which  he  then 
had  in  the  hands  of  the  defendants  below,  a  little  rising  one 
thousand  three  hundred  dollars.    On  this  speculation  there  wae 
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a  losH  eventually,  as  Kauffman  says,  of  five  thousand  two  han- 
dred  dollars  and  upwards.  Of  course,  if  tbe  respondent  T^aa 
owner  of  one  half,  bis  loss  must  have  been  two  thousand  six 
hundred  dollars,  double  the  amount  which  he  claims  to  haye 
been  invested.  If  bis  investment  was  but  one  thousand  three 
hundred  and  forty-one  dollars,  as  computed  by  the  master, 
then,  by  the  same  calculation,  there  were  proceeds  of  the  cotton 
in  the  hands  of  the  defendants  below  amounting  to  seven  hun- 
dred and  ninety-one  dollars.' 

In  January  or  February,  1819,   Kauffman  and  Baker   dis- 
solved their  partnership;  Baker  retiring  with  a  gross  sum,  and 
Eauffmau  carrying  on  the  business,  with  authority  from  Saker 
to  liquidate  and  settle  all  unsettled  concerns  of  the  company. 
In  the  same  month  of  February,  1819,  the  respondent  went  in 
the  brig  to  Limerick,  and  brought  home  passengers.     He  re- 
ceived the  freight  out  and  the  passage  money  back,  amounting, 
by  the  master's  report,  to  three  thousand  and  eighty-six  dollara 
and  thirty-five  cents,  the  one  half  of  which  belonged  to  him, 
and  the  other  half,  one  thousand  five  hundred  and  forty-three 
dolLiis  and  seventeen  cents,  is  credited  by  the  master  to  Kauff- 
man.   When  this  voyage  commenced,  according  to  the  master's 
calculation,  Kauffman  owed  the  respondent,  on  account  of  the 
third  voyage  to  Havre,  one  thousand  two  hundred  and  fifty-six 
dollars  and  twenty  cents,  of  which  eight  hundred  and  twenty- 
eight  dollars  and  five  cents  were  the  proceeds  of  the  cotton  and 
interest.    But  in  consequence  of  the  other  charges  against 
Kauffman,  groveing  out  of  the  Limerick  voyage,  when  the  re- 
spondent received  the  sum  of  three  thousand  and  eighty-six  dol- 
lars and  thirty-five  cents,  after  crediting  one  half  to  Ejiufiman  be 
was  still  debtor  to  the  respondent  about  one  hundred  and  forty 
dollars. 

The  principal  controversy  between  the  respondent  and  Kauff- 
man grows  out  of  the  subsequent  transactions  in  relation  to  tbe 
brig;  but  as  Baker  was  in  no  wise  connected  with  those  trans- 
actions, and  as  he  alone  appeals,  I  shall  not  pursue  them  farther. 
The  cause  having  been  put  at  issue,  a  reference  was  made  to  a 
master  to  take  and  state  an  account  between  the  parties. 

On  the  hearing  before  the  master  much  testimony  was  taken; 
but  I  find  nothing  to  prove  the  extent  of  the  respondent's  in- 
terest in  the  cotton.  From  the  testimony  of  Brown  and  Baker, 
it  appears  to  have  been  the  subject  of  dispute  between  the  re- 
spondent and  Baker.  The  latter  does  not  admit  the  claim  of 
the  former;  but  insists  that  his,  the  respondent's  interest. 
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ono  half.  It  is  evident  from  the  report,  that  the  master  did 
not  rely  on  the  testimony  to  ascertain  the  fact.  He  says: 
''  That  it  Las  been  admitted  before  me  on  the  part  of  the  said 
defendant,  Knuffman,  that  the  interest  of  the  complainant  in 
a  certain  parcel  of  cotton,  shipped  from  Savannah  on  board  the 
said  brig  William  Henry  on  her  third  voyage  to  Havre,  was  to  the 
amount  of  his  fonds  then  in  the  hands  of  the  defendants."  This 
fact  had  been  averred  by  the  respondent  in  his  bill:  it  was  de- 
nied by  both  the  defendants  below,  in  their  answer,  and  was, 
therefore,  a  fact  to  be  proved.  The  admission  of  Eauffman 
was  no  doubt  conclusive  as  to  him;  but  did  it  prove  the  fact  as 
against  Baker?  Kauffman  and  Baker  were  partners  when  the 
purchase  was  made  of  one  hundred  and  twenty-nine  bales  of 
cotton;  and  also  when  the  cotton  was  sold.  It  seems  they  were 
jointly  interested  in  the  cotton;  but  the  partnership  ended  in 
February,  1819;  and  the  admission  was  made  by  Eauffman  in 
1823.  From  the  manner  in  which  the  case  was  considered  by 
the  master,  it  did  not  become  necessary  for  him  to  discuss  or 
decide  upon  tbe  admissibility  of  such  evidence  as  against 
Baker.  His  conclusion  was:  that  no  partnership  existed  at  any 
time  between  the  respondent  and  Baker,  but  if  a  partnership 
did  exist  it  could  bind  Baker  only  for  responsibilities  incurred 
prior  to  the  dissolution,  and  that  by  the  receipt  of  the  freight 
and  passage  money  on  the  voyage  to  Limerick  the  sum  then 
due  to  the  respondent  on  account  of  former  voyages  was  dis- 
charged; and  further,  that  Baker  was  not  answerable  for  the 
proceeds  of  the  cotton,  they  having  been  received  by  Eaufiman 
after  the  dissolution  of  his  partnership  with  Baker. 

The  respondent  excepted  because  the  proceeds  of  the  cotton 
were  charged  to  Kauffman  alone,  when  they  should  have  been 
charged  to  the  defendants  jointly. 

The  exception  was  allowed  by  the  chancellor,  who  decreed 
that  Eauffman  and  Baker  should  pay  to  the  respondent  one 
thousand  one  hundred  and  twenty-four  dollars  and  four  cents, 
the  proceeds  of  the  cotton  and  interest,  and  that  EaufEman 
alone  should  pay  one  thousand  and  fifty-six  dollars  and  seventy- 
five  cents,  with  costs  against  both  defendants. 

1.  Were  the  admissioos  of  one  partner,  after  the  dissolution, 
proof  against  the  other  partner  as  to  the  extent  of  the  respond- 
ent's interest  in  the  cotton  adventure  ?  On  this  question  a  dif- 
ferent rule  prevails  in  the  courts  of  this  state  from  the  one 
which  seems  to  be  established  in  England.  There  the  rule  is, 
that  an  admission  made  by  one  of  two  partners,  after  the  disso- 
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lution  of  the  partnership,  concerning  joint  contracts  that  took 
place  during  tbe  partnership,  is  competent  evidence  to  charge 
the  other  partner.  In  the  case  of  Wood  y.  Braddick^  1  Taun. 
104,  a  letter  of  one  defendant,  a  former  partner,  was  produced, 
written  after  the  dissolution  of  the  partnership,  acknowledging 
a  balance  due  the  plaintiff;  and  it  was  held  conclusive  against 
the  other  partner.  Chief  Justice  Mansfield  says:  Clearlj  the 
admission  of  one  partner,  made  after  the  partnership  has  ceased, 
is  not  evidence  to  charge  the  other  in  any  transaction  which  has 
occurred  since  their  separation;  but  the  power  of  partners  with 
respect  to  rights  created,  pending  the  partnership,  remains  af- 
ter the  dissolution.  The  same  rule  prevails  in  South  Oarolina: 
2  Bay,  533. 

In  the  same  year  with  Wood  v.  Braddick,  in  the  common  pleas 
in  England,  the  case  of  Hockley  v.  Patrick,  3  Johns.  536,  was 
decided  by  the  supreme  court  of  this  state.     In  that  case  a 
partnership  had  existed  between  Patrick  and  Henry  Hastie,  the 
latter  of  whom,  on  the  dissolution,  was  authorized  to  settle  the 
unsettled  business  of  the  firm.  Two  or  three  years  after  the  dis- 
solution, he  acknowledged  a  balance  due  the  plaintiff.     Upon 
this  admission  the  plaintiff  sought  to  recover  against  Patrick. 
On  the  argument,  the  court  stopped  the  counsel  in  reply,  and 
said  this  is  a  clear  case.    After  a  dissolution  of  a  copartnership, 
the  power  of  one  partner  to  bind  the  others  whoUy  ceases.  There 
is  no  reason  why  his  acknowledgment  of  an  account  should 
bind  his  copartners,  any  more  than  his  giving  a  promissory 
note  in  the  name  of  the  firm,  or  any  other  act.     Ten  years  af- 
terwards the  point  was  again  raised  before  the  same  court,  in 
Walden  v.  Sherburne^  15  Johns.  424.    In  that  case  Wood  v.  Brad' 
dick  was  cited  and  presented  to  the  court  as  containing  the  true 
principle;  but  Spencer,  Justice,  in  giving  the  opinion  of  the 
court,  says;    "  According  to  the  decision  of  this  court,  in  Hack" 
ley  V.  Patrick,  3  Johns.  536,  one  partner  can  not,  after  a  disso- 
lution, bind  his  copartner  by  acknowledging  an  account,  any 
more  than  he  can  give  a  promissory  note  to  bind  him.     It  seems 
that  the  court  of  common  pleas  in  England  have  held  other- 
wise:  1  Taun.  104;  but  I  believe  there  is  more  safety  in  the 
rule  of  this  court  than  in  a  contrary  one.     For  about  twenty 
years  the  rule  has  been  considered  settled  as  laid  down  in  Hack- 
ley  V.  Patrick,  and  has  been  very  recently  recognized  by  the  su- 
preme court:  Hopkins  v.  Banks,   7  Gowen,  650.     I  would  not, 
therefore,  unsettle  it,  even  if  I  thought  the  English  rule  the 
more  correct. 
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A  distinciioD  was  attempted  upon  tlie  argument^  between  the 
admission  of  an  acoount  and  the  admission  of  a  fact;  but  I  can 
perceiye  none  in  principle.  The  same  consequence  follows. 
The  admission  of  the  fact  determines  the  amount  of  liability 
which  attaches  to  the  other  partner,  with  as  much  certainty  as  if 
Xaufifman  had  admitted  the  amount  of  the  proceeds  of  the  cot- 
ton in  the  hands  of  the  firm. 

If,  therefore,  the  court  below  erred,  as  I  think  it  did,  in  con- 
sidering the  fact  proved  as  against  Baker  by  the  admission  of 
Eauffman,  it  follows  that  the  case  must  be  sent  back  to  that 
court,  with  instructions  to  refer  it  again  to  the  master,  unless 
upon  the  other  point  in  the  case  such  reference  becomes  un- 
necessaiy. 

2.  I  proceed,  therefore,  to  inquire  whether  the  respondent's 
claim  for  the  proceeds  of  the  cotton  was  extinguished  by  the 
moneys  received  at  Limerick.  In  discussing  this  point,  I  must 
necessarily  consider  the  evidence  sufficient  to  charge  Baker  with 
the  proceeds  of  the  cotton,  though  I  have  endeavored  to  show 
that  that  fact  has  not  been  proved  by  competent  testimony,  so 
far  as  regards  Baker. 

For  the  purpose  of  the  argument,  then,  I  am  to  consider 
the  proceeds  of  the  cotton,  eight  hundred  and  twenty- 
eight  dollars  and  five  cents,  in  the  hands  of  Kaufifman  and 
Baker,  before  the  commencement  of  the  voyage  to  Limerick. 
At  Limerick,  the  respondent  received  money  of  the  defendant 
EaofTman,  amounting  to  one  thousand  five  hundred  and  fifty- 
seven  dollars  and  sixty  cents.  Nothing  was  done  at  the  time 
which  amounted  to  an  appropriation  of  the  money  to  any  par- 
ticular demand.  The  respondent  had,  in  fact,  a  demand  for  the 
cotton,  and  no  other,  except  disbursements  by  him,  on  account 
of  that  voyage.  There  is  no  doubt  but  a  person  indebted  to  the 
same  creditor,  on  different  accounts  or  demands,  making  a  pay- 
ment, may  apply  the  payment  to  any  demand  he  pleases,  and  if 
the  debtor  fails  to  make  the  application,  or  rather  appropriation, 
the  creditor  may  make  such  appropriations  as  he  pleases.  But 
if  no  appropriation  is  made  by  either,  but  the  money  is  paid 
and  received  generally  on  account,  bow  does  the  law  moke  the 
appropriation  ?  In  Ooddard  v.  CoXy  2  Str.  1194,  it  was  decided 
that  in  such  case  the  creditor  has  the  right  of  applying  when 
there  is  no  dispute  about  liability;  but  if  the  debtor  is  liable  in 
one  demand  personally,  and  in  another  as  executor,  which  de- 
pended upon  the  question  of  assets,  then  the  creditor  can  not 
make  the  application  to  such  demands.     The  case  of  Devaynea 
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y.  Noble,  Clayton's  case,  1  Mer.  584-610,  gave  rise  to  much  dis- 
cussion as  to  the  rules  governing  the  application  of  indefinite 
payment.  Sir  William  Grant,  a  master  of  the  rolls,  examiued 
the  subject  at  some  length,  but  his  decision  did  not  rest  upon  it, 
as  he  distinguished  the  case  before  him  from  all  the  cases  which 
had  been  cited.  He  considered  the  rule  of  the  civil  law  to  be, 
that  the  election,  whether  bj  debtor  or  creditor,  should  be  made 
at  the  time  of  payment;  and  if  neither  applied  the  payment  when 
made,  then  the  law  made  the  payment  upon  certain  rules  of  pre- 
sumption; and  in  applying  presumption,  the  presumable  inten- 
tion of  the  debtor  was  first  considered.  The  master  of  the  rolls 
considered  the  case  of  Ooddard  v.  Cox,  2  Str.  1194,  and  the 
cases  of  Wilkinson  v.  Sterne,  9  Mod.  427;  Newmarch  v.  Clay,  14 
East,  239,  and  Peters  v.  Anderson,  5  Taun.  506,*  as  establishing 
this  proposition,  that  in  the  absence  of  any  express  appropria- 
tion, it  is  the  presumed  intention  of  the  creditor  which  is  to 
govern;  and  he  may,  at  any  time,  elect  how  payments  made 
shall  retrospectively  receive  their  application.  While  he  admits 
the  rule  thus  established  by  those  cases,  he  considers  it  an  ex- 
tension of  the  original  rule:  Meggot  y.  MUls,  Ld.  Baym.  287, 
and  Dawe  v.  Eoldsworth,  Peake's  N.  P.  Oas.  64,  were  decided 
apparently  upon  the  original  rule  of  the  civil  law;  but  they 
are  said  by  Chief  Justice  Gibbs  to  be  distinguishable  on  the 
ground  that  the  defendant  would  have  been  liable  to  be  de- 
clared a  bankrupt,  unless  the  payment  had  been  appropriated  to 
the  prior  debt.  Clayton's  case  was  decided  on  the  ground  of 
there  being  no  distinct  demands  in  his  favor  against  the  bank- 
ing-house, but  one  continued  Tunning  account,  and  in  that  case 
the  drafts  were  held  to  apply  to  the  oldest  deposits.  But  this 
case  is  distinguishable  from  that.  Here  the  respondent  had  dis* 
tinct  demands  against  different  individuals,  and  when  a  pay- 
ment was  received  by  him,  or  moneys  of  Kauffman  came  into  his 
hands,  he  might  have  good  reasons  for  applying  such  money  to 
a  recent  indebtedness  of  Kauffman  alone,  and  retaining  his 
claim  upon  the  firm  for  what  was  due  upon  the  cotton  adven- 
ture. It  will  be  seen,  however,  that  the  moneys  received  at 
Limerick  were  sufficient  to  discharge  his  individual  claims  upon 
Kaufifman,  and  the  joint  claims  upon  Eauffman  and  Baker  also, 
except  one  hundred  and  forty  dollars.  No  case  has  been  cited, 
and,  I  presume,  none  can  be  found,  carrying  the  creditor's  rights 
so  far  as  to  retain  money  in  his  bands  to  apply  upon  any  future 
indebtedness,  leaving  a  prior  demand  unpaid.     The  moneys  re- 
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Doc.  1827.]  Baeeb  v.  Staokpoolb.  515 

ceived  by  the  respondent,  therefore,  should  be  applied  to  pay,  as 
far  as  they  went,  all  the  claims  he  had,  giving  him  the  election 
in  the  appropriation.  According  to  this  rule,  if  we  consider  the 
liability  of  Baker  established  by  the  admission  of  Kauffman, 
Btill  the  decree  against  both  defendants  is  for  too  much. 

Whether,  therefore,  Baker  is  liable  or  not,  the  decree  of  his 
honor,  the  chancellor,  should  be  reversed,  and  the  cause  sent 
back  to  the  master  for  further  proof. 

WooDWOBTH,  J.,  and  the  whole  court  concurred  in  this  opinion, 
except 

SuxHXBLAinD,  J.,  who,  not  having  heard  the  aignment,  gave 
no  opinion. 

Ordered,  adjudged  and  decreed,  **  that  the  decree  of  his 
honor,  the  chancellor,  appealed  from  in  this  cause,  be  reversed/* 
and  that  the  record  and  proceedings  be  remitted,  etc. 


PowKB  or  Pabtnxb  AiTBB  BissoLUTiON.— For  an  extended  discussion  of 
the  subject  of  the  power  of  a  partner  to  bind  his  copartners  after  a  dissolu' 
lion,  see  the  note  to  Chardon  v.  OUp/iant,  6  Am.  Dec  574;  see,  also,  Bradij 
V.  HUlf  13  Id.  603,  and  other  cases  in  the  American  Decisions  cited  in  the^ 
note  thereto;  Prke  v,  Towsey,  14  Id.  81;  Graves  v.  Merry,  16  Id.  471,  and 
cases  cited  in  note.  The  doctrine  of  the  principal  case  on  this  point  is  ap« 
proved  in  Fontaine  v.  Lee,  6  Ala.  891;  Burns  v.  McKenzie,  23  Cal  102;  Owingt 
V.  Law,  5  Gill  k  J.  144;  Atwood  v.  OUieU,  2  Doug.  (Mich.)  216;  Benedict  y, 
Ileeox,  18  Wend.  502;  Brisban  v.  Boyd,  4  Paige,  22;  Van  Keuren  v.  Parmelee, 
2  N.  Y.  531;  LacosU  v.  Bexar  Co.,  28  Ter.  424;  Whetmore  v.  Murdoch,  3 
Wood.  &  M.  386;  Bispkam  v.  PaUerson,  2  McLean,  90;  Thompson  v.  BotO' 
man,  6  WaU.  318.  The  principal  case  is  cited  as  authority  on  the  same  point 
in  DoufJUon  v.  TiOay,  4  BUckf.  435.  So,  in  Mann  v.  Locke,  11  N.  H.  249, 
where  the  English  rule  is  preferred.  So,  in  WiUis  v.  Hill,  2  Dev.  &  B.  234, 
where  it  is  held,  following  the  rule  laid  down  in  Mclntire  v.  Oliver,  11  Am. 
Dea  760,  that  an  admission  of  a  partner  after  dissolution  will  take  a  partner- 
ship debt  out  of  the  statute  of  limitations,  but  that  the  debt  itself  must  be 
proved  aliunde,  and  that  the  admissions  of  the  partner  are  not  admissible  for 
that  purpose.  In  Gulick  v.  Guliek,  14  N.  J.  L.  (2  Green)  582,  Baker  v.  Stack- 
poole  is  referred  to  as  authority  for  the  general  proposition  that  the  admis- 
sions of  a  partner  in  relation  to  partnership  dealings  are  binding  upon  his  co- 
partner. 

Apflication  or  Payxknts. — On  this  subject  the  principal  case  is  often 
referred  to  as  authority,  and  the  rule  laid  down  therein  approved:  Sherwood 
V.  Ilaigfa,  26  Conn.  435;  Home  v.  Planters'  Bank,  32  Ga.  12;  Baylq/  v. 
Wynkoop,  10  IlL  (5  Gilm.)452;  PaUison  v.  Hull,  9  Cow.  767;  Allen  v.  Culver, 
3Denio,  290;  Van  Bensielaer  v.  Roberts,  5  Id.  474;  Seymour  v.  Marvin,  11 
Barb.  90;  Jones  v.  Kilgore^  2  Rich.  Eq.  (S.  C.)  66;  Emery  v.  Tic/tout,  13  Vt. 
20.  So,  in  Osterhoudt,  11  Barb.  34;  and  Thomas  v.  Kelsey,  30  Id.  273,  where 
it  is  held  that  the  law  will  apply  an  indefinite  payment  to  a  debt  then  exist- 
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ing  and  due  rather  to  one  not  in  existence  or  not  due.  So  the  payment  will 
be  applied  to  an  unsecured  rather  than  to  a  secured  liahility:  Lanier  t.  Ifi/- 
man,  5  Rob.  (N.  Y.)  160.  In  Hatch  v.  Benton,  6  Barb.  31,  it  is  held,  referring 
to  Baker  v.  Staekpoole,  that  a  payment  speciUcally  appropriated  is  not  a 
flet-o£ 


McCabtee  v.  Orphan  Asylum  Society. 

[9  Cowxir,  487.] 

Devisb  is  Direct,  When. — ^Where  a  testator  devised  an  estate  to  one  upon 
the  death  or  marriage  of  his,  the  testator's,  child,  or  upon  such  child's 
attaining  his  majority,  upon  the  contingency  taking  place,  the  devise  ia 
direct  to  the  devisee,  although  the  will  vests  the  legal  estate  in  the  exec- 
utors, in  trust,  to  receive  the  rents  and  profits  for  the  child's  benefit 
until  it  shall  attain  twenty-one,  or  marry. 

Idem. — ^If,  in  such  a  case,  there  is  a  subsequent  direction  in  the  will  that  on 
the  child's  marrying  or  attaining  twenty-one,  the  executors  shall  sell 
the  realty,  and  pay  one-half  the  proceeds  to  such  child,  and  the  other 
half  to  the  residuary  devisee,  the  legal  estate  will  remain  in  the  exec- 
utors until  the  trusts  are  performed,  but  upon  the  death  of  the  child 
before  attaining  twenty-one,  the  estate  *vest8  directly  in  the  residuaiy 
devisee  under  the  devise. 

DiSAOBEEiNO  Statutes  shall  be  Constbusd  so  that  both  shall  have  eflfect, 
if  possible. 

&EPEALS  BY  Implication  are  not  favored  by  the  law. 

Acts  in  Pari  Materia  should  be  construed  together  as  if  they  were  one 
law. 

The  Word  "Purchase,"  in  its  most  extensive  signification,  includes  a 
devise. 

Devise  to  a  Corporation  is  Void  by  the  statute  of  wills. 

Statute  Authorizing  a  Corporation  to  Take  bt  Purchase  most  be 
construed  so  as  to  stand  together  with  the  statute  of  wills  prohibiting 
devises  to  corporations;  hence,  in  that  case,  the  word  "purchase"  does 
not  include  "devise." 

FowER  07  Purchase  Conferred  by  such  a  Statute  is  subject  to  the  re- 
strictions of  other  general  laws. 

&IOHT  to  Purchase  ls  Incidsnt  to  a  corporation,  and  a  statute  conferring 
that  right  does  not  extend  the  signification  of  the  term  "purchase." 

Devise  to  a  Natural  Person  in  Trust  for  a  Corporation,  held  valid 
by  the  chancellor,  and  not  questioned  by  the  court  of  errors. 

Appeal  from  the  court  of  cbaucerj.  The  orphan  asylum 
oocietj  of  the  city  of  New  York,  respondents,  brought  suit  be- 
low against  the  appellants,  as  executors  of  Pbilip  Jacobs,  de- 
ceased, to  recover  a  certain  devise  and  legacy.  Tbe  testator, 
being  seised  of  a  real  estate,  directed,  by  bis  will,  that  after 
tbe  payment  of  sundry  debts  and  bequests,  including  a  legacy 
to  tbe  respondents,  if  be  should  leave  a  child  living  at  bis 
death,  his  executors  should  receive  tbe  rents  and  profits  of  bis 
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real  estate,  aud  apply  the  Bamo  to  the  support  and  education 
of  tbe  said  child,  and  invest  the  surplus,  if  any,  in  stock,  to 
accumulate,  and  be  paid  over  to  such  child  at  the  age  of  twenty- 
one  or  marriage.     He  devised  and  bequeathed  all  the  rest  ancl 
residue  of  his  estate,  real  and  personal,  after  the  payment  of 
debts  and  other  legacies,  to  the  respondents,  to  be  applied  to 
the  charitable  purposes  of  their  institution,  the  bequest  to  take 
effect  immediately  after  the  payment  of  the  debts  and  other 
legacies,  if  he  should  leave  no  child  at  the  time  of  his  death,  or 
if  be  should  leave  a  child,  then  upon  the  death,  marriage,  or 
attaining  of  the  age  of  twenty-one  of  such  child.    Then  followed 
a  provision,  devising  to  his  executors  and  the  survivor  or  sur* 
vivors,  or  such  of  them  as  should  act,  all  his  real  estate,  "  sub* 
]ect  to  the  trusts  aforesaid;"  and  directing  that  when  the  said 
child  should  attain  the  age  of  twenty-one  or  marry,  the  real 
estate  should  be  sold  by  the  executors,  or  the  survivor,  etc., 
and  one  half  the  proceeds  paid  to  said  child,  if  the  child  should 
attain  the  age  of  twenty-one  or  marry.     The  testator  died  Oc- 
tober 6,  1818,  seised  as  at  the  date  of  the  will,  and  his  wife 
Biurviving  him  gave  birth  to  a  posthumous  daughter  of  the  tes- 
tator about  January  23,  1819.     The  said  child  died  April  5, 
1821.     The  chancellor  decreed  that  the  respondents  became 
entitled,  under  the  will,  to  the  testator's  estate^  real  and  per- 
Bonal,  on  the  death  of  the  child,  subject  to  the  rights  of  the 
widow,  And  assigned  his  reasons  therefor  in  an  elaborate  opin* 
ion,  containing  in  substance  the  following  points  and  author- 
ities. 

1.  Upon  a  fair  construction  of  this  will,  this  was  not  a  case  of 
a  direct  devise  to  the  society  in  question,  which  would  be  void 
under  the  exception  in  the  statute  of  wills,  prohibiting  devises 
to  corporations,  because  here  the  devise  of  the  testator's  realty 
was  to  the  executors  in  trust,  to  receive  and  apply  the  rents  and 
profits  for  the  benefit  of  the  testator's  child,  if  he  should  leave 
one,  until  such  child  should  attain  the  ago  of  twenty-one  or 
marry,  and  then  to  sell  such  real  estate  and  pay  one  half  of  the 
proceeds  to  such  child,  and  the  other  half  to  the  said  orphan 
asylum  society;  but  if  the  child  should  die  before  the  age  of 
twenty-one,  and  before  marriage,  then  upon  trust  to  hold  and 
dispose  of  the  whole  real  estate,  and  the  proceeds  thereof  to 
and  for  the  use  of  the  said  society,  to  be  applied  to  the  chari- 
table purposes  for  which  it  was  established.  Hence,  the  com- 
plainants are  not  to  be  regarded  as  standing  upon  the  same 
ground  as  if  they  were  the  immediate  devisees  of  the  land. 
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2.  The  English  cases  cited  in  2  Fonb.  Eq.  212,  bk.  2,  c.  1,  sec. 
2y  note  2,  and  relied  on  by  the  executors  to  show  that  a  devise  of 
land  in  trust  for  a  corporation  is  void,  as  well  as  a  devise  of  the 
land  itself,  were  all  decided  after  the  enactment  of  the  statute  of 
9  Geo.  II.,  c.  36,  commonly  denominated  the  statute  of  mortmain, 
and  all  but  two  of  them  went  directly  upon  the  construction  of 
that  statute:  AUomey-general  v.  Weymouth^  Amb.  20;  Mogg  ▼. 
EodgeSy  2  Ves.  sen.  52;  Arnold  v.  Chapman,  1  Id.  108;  De  Costa 
V.  De  Pa8y  Amb.  228;  Attorney-general, y.  Graves,  Id.  155:  Orav* 
enor  t.  HaUum,  Id.  643;  AUomey^eneral  v.  Meyrich,  2  Yes. 
sen.  44;  AUomey^eneral  v.  Cock,  Id.  273;  Corbyn  v.  I^ench,  4 
Ves.  418. 

3.  There  is  no  such  statute  as  that  of  9  Geo.  II.  in  force  in 
this  state,  and  therefore  the  cases  decided  upon  that  statute  do 
not  apply  here,  and  the  exception  in  the  statute  of  wills  is  the 
only  impediment  to  the  alienation  or  testamentary  disposition 
of  lands  by  the  owners  of  the  inheritance,  which  is  known  to 
the  laws  of  this  state. 

4.  The  exception  in  our  statute  of  wills,  under  which  corpo- 
rations are  held  incapable  of  taking  by  devise,  was  incorporated 
into  it  without  variation  from  the  statutes  of  32  and  34  Hen. 
YIII.,  commonly  called  the  statutes  of  wills,  and  those  statutes 
were  not  construed  by  the  English  courts,  wholly  to  disable  a 
corporation  from  indirectly  taking  the  benefit  of  a  devise  in  its 
favor:  1  Kyd  on  Corp.  101.  Thus,  in  Porter's  case,  1  Co.  22,  a 
deyise  to  the  testator's  wife  for  the  benefit  of  an  unincorporated 
society,  for  the  maintenance  of  a  free  school,  was  held  effectual, 
if  the  beneficiaries  should  afterwards  qualify  themselves  to  take 
by  becoming  incorporated  and  procuring  a  license  to  take  by 
grant  under  the  statutes  of  mortmain.  So,  in  AUomey^general 
v.  Douming,  Amb.  550,  571;  S.  C,  1  Dick.  414,  a  devise  of  real 
estate  to  trustees  upon  trust  out  of  the  rents  and  profits  to 
establish  a  college,  and  after  its  incorporation  to  stand  seised  in 
trust  for  it  forever,  appears  not  to  have  been  regarded  as  being 
affected  by  the  exception  in  the  statutes  of  wills.  So  in  Adling^ 
Ion  V.  Cann,  3  Atk.  141,  it  was  held  by  Lord  Hardwicke,  that  a 
will,  made  before  the  mortmain  law  of  9  Geo.  11.,  devising  real 
estate  to  trustees  in  trust,  to  apply  a  portion  of  the  rents  and 
profits  to  building  a  hospital  for  the  instruction  in  reading, 
writing,  etc.,  of  as  many  boys  as  could  be  clothed  out  of  the 
amount  given  from  the  rents  and  profits  of  the  estate,  would 
stand. 

5.  An  incapacity  to  take  land  by  devise,  does  not  extend  te 
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the  use  or  trust  of  the  land,  which  is  a  distinct  Interest  from 
the  land  itself,  and  collateral  to  it.     It  is  the  equitable  right  to 
the  permanency  of  the  profits  of  land,  whereof  another  person 
has  the  legal  seisin  and  possession,  and  to  direct  and  control 
the  conveyance  of  the  estate  and  the  defense  of  the  land  by  the 
trustee;  and  that  right  may  be  assigned  or  transmitted  by  devise 
or  descent.     Founded  upon  these  properties  of  a  use  or  trust, 
a  method  was  established  Jong  before  the  statute  of  wills  for 
the  testamentaiy  disposition  of  lands  by  conveying  to  f eofifees  to 
the  use  of  the  feoffors'  will,  and  then,  by  declaring  the  uses  of  the 
feoffment  in  the  will,  thus  substituting  the  use  for  legal  estate, 
and  devising  it,  though  the  land  itself  could  not  be  devised. 
The  estate  was  said  to  take  effect  by  force  of  the  feoffment,  the 
-will  being  merely  declaratory:  Co.  Lit.  272,  sees.  462,  463;  Sir 
Edvoard  Clare's  case,  6  Oo.  18;  although  in  its  practical  opera- 
tion it  amounted  to  a  devise  of  the  legal  estate:  1  Saund.  Uses, 
72.     This  system  was  in  use  long  before  32  Hen.  YIII.,  and 
was  even  recognized  in  acts  of  parliament:  7  Hen.  YII.,  c.  3; 
and  16  Hen.  YIII.,  c.  14.     This  indirect  method  of  devising  is 
not  affected  by  the  statute  of  wills,  and  may  still  be  resorted  to, 
as  is  seen  in  the  case  of  copyhold  estates,  which  are  still  de- 
vised in  this  way.    This  testator  might  therefore  have  conyeyed 
his  estate  by  feoffment  or  fine  to  the  use  of  his  will,  and  then 
have  declared  the  uses  by  his  will,  without  reference  to  the 
statute  of  wills,  and  it  would  have  been  valid.     Why,  then,  are 
not  the  same  trusts  valid  when  the  estate  which  feeds  them  is 
created  by  devise?    The  land  itself  is  devised  to  the  trustees, 
and  there  seems  to  be  no  reason  why  a  corporation  may  not,  as 
well  as  a  natural  person,  take  the  use,  which  is  distinct  from 
the  land.     The  only  restraint  in  England  upon  the  capacity  of 
a  corporation  to  take  the  use  of  land  Tested  in  trustees,  is  the 
statutes  of  mortmain,  which  do  not  exist  here. 

6.  The  incapacity  of  corporations  to  take  land  by  devise  was 
not  created  by  the  statute  of  wills.  The  statute  created  no  new 
disability.  It  simply  left  corporations  as  it  found  them.  The 
incapacity  is  merely  a  remnant  of  the  general  disability  of 
alienation  by  devise  which  existed  before  the  statute.  In  con- 
ferring the  power  of  alienation  of  land  by  will,  the  statute 
merely  omitted  to  extend  that  power  to  a  devise  to  a  corpora- 
tion.  The  right  to  purchase  and  hold  real  estate,  which  is  inci- 
dent to  every  corporation,  is  affected  by  that  statute  only  so  far 
as  it  respects  the  power  to  take  in  that  particular  mode.  And 
as  this  disability  is  in  derogation  of  the  common  right  to  take 
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and  hold  property,  it  should  not  be  extended  bj  constractiun 
The  statute  does  not  enable  corporations  to  take  land  by  deTiso, 
but  it  does  not  prohibit  them  from  taking  the  use.  And  since 
the  incapacity  does  not  arise  from  any  prohibition  in  the  statute 
against  corporations  taking  by  devise  on  the  ground  that  it  ia 
illegal  or  morally  wrong,  but  is  a  mere  disability  which  is  not 
removed  by  the  statute,  this  case  does  not  fall  within  the  prin- 
ciple that  one  shall  not  do  indirectly  what  the  law  does  not 
permit  him  to  do  directly.  This  incapacity  is  analogous  to 
that  of  a  married  woman  to  convey  to  her  husband,  and  it  is 
well  settled  that  she  may  do  this  indirectly  by  joining  with  her 
husband  in  a  grant  to  a  third  person,  who  afterwards  conveys 
to  the  husband. 

7.  This  is  a  subsisting  use  which  is  not,  as  contended,  exe- 
cuted by  the  statute  of  uses  so  as  to  pass  the  estate  immediately 
to  the  devisees,  thus  rendering  it  void  by  reason  of  their  ina- 
bility to  take.  The  trust  here  is  that  the  estate  is  to  be  applied 
to  the  charitable  purposes  of  the  corporation,  which  is  merely 
constituted  the  almoner  of  the  testator's  bounty,  and  is  not 
authorized  to  deal  with  the  estate  as  its  own  for  general  pur- 
poses. This  is  not,  therefore,  a  mere  private  trust  such  as  the 
statute  will  execute.  The  trustees  were  bound  to  convey  ac- 
cording to  the  direction  of  the  complainants,  and  this,  coupled 
with  the  manifest  intent  of  the  testator,  gave  their  interest  the 
character  of  an  equitable  estate,  as  an  express  trust  to  convey 
indisputably  would  have  done.  The  testator's  obvious  inten* 
tion,  from  all  the  terms  of  the  will,  was  to  endow  the  charity, 
but  at  the  same  time  to  vest  the  legal  estate  in  the  trustees, 
which  intention  should  prevail  in  the  construction  of  the  will; 
and  as  it  would  defeat  that  intention  to  hold  the  estate  trans- 
ferred from  the  trustees  to  the  beneficiaries  under  the  statute  of 
useSy  if  the  benficiaries  were  disqualified  from  taking  such  estate, 
that  statute  could  not  execute  the  use. 

8.  But  supposing  the  statute  of  uses  to  execute  the  trust  by 
vesting  the  legal  estate  in  the  corporation  on  the  child's  death, 
the  estate  was  not  thereby  defeated  under  the  exception  in  the 
statute  of  wills,  for  the  corporation  would  take  not  by  the  de- 
vise but  by  the  operation  of  the  statute  of  uses.  Unless  the 
corporation  can  lawfully  take  the  estate  under  the  statute,  the 
use  can  not  be  executed  by  the  statute.  It  is  essential  to  the 
execution  of  a  use  by  the  statute  that  there  should  be  lawful 
cestui  que  use  in  being,  who  is  capable  of  taking  the  same  estate 
in  the  land  that  he  has  in  the  use.     If  the  use  could  be  exe- 
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cuted  under  the  statute,  the  corporation  was  capable  of  taking 
the  estate  under  the  statute.  On  the  other  hand,  if  the  cor- 
poration  could  not  take,  the  statute  could  not  execute  the  trust. 
The  title  of  the  corporation  is  therefore  valid  either  as  a  legal 
or  equitable  estate. 

9.  But  granting  that  the  devise  is  void  in  law  as  being  a  de- 
vise of  land  to  a  corporation,  the  trust  upon  which  the  devise 
was  made  being  a  trust  for  a  definite  charitable  purpose  maj  be 
enforced  in  a  court  of  equity.     It  has  long  been  the  practice  of 
the  court  of  chancery  in  England  to  take  cognizance  of  such 
trusts.     This  jurisdiction  existed  and  was  exercised  before  the 
statute  of  43  Eliz.  c.  4,  usually  termed  the  statute  of  charitable 
uses,  that  statute  being  remedial  in  its  nature  and  not  intended 
to  create  the  charitable  uses  to  which  it  applies,  but  merely  to 
provide  a  more  efficient  method  of  enforcing  those  which  al- 
ready existed.     Notwithstanding  the  ''tradition"  to  the  con- 
trary mentioned  by  Lord  Loughborough  in  Attorney-general  v. 
Bowyer,  3  Yes.  714,  it  is  the  clear  testimony  of  some  of  the 
most  enlightened  English  jurists  that  the  court  of  chancery, 
long  before  the  statute  of  Elizabeth,  had  cognizance  of  informa- 
tions by  the  attorney-general  for  the  establishment  of  charities: 
Eyre  v.  Countess  of  Shqflsbury^  2  P.  Wms.  103,  per  Sir  Joseph 
Jekyll;  Lord  Falkland  v.  Bertie,  2  Vern.  333,  per  Lord  Somers; 
Case  of  Christ  College,  1  W.  Bl.  90,  per  Lord  Keeper  Henley, 
afterwards  Lord  Nottingham.     There  are  several  adjudications 
between  the  statute  of  wills  and  the  statute  of  charitable  uses 
apparently   supporting  the  jurisdiction:    Weleden   v.  Elhinton, 
Plowd.  523,  and  cases  cited  in  Duke  on  Charitable  Uses,  154; 
Doctor  Floyd's  case,  reported  as  Griffith  Flood's  case,  in  Hob. 
136.     Devises  to  corporations  for  charitable  uses  subsequent  to 
the  statute  of  wills,  and  both  before  and  after  the  statute  of  4H 
Eliz.,  though  void  in  law  for  want  of  capacity  in  the  corporation 
to  take,  were  held  good  as  uses  binding  the  lands  in  the  hands 
of  the  heirs:  HaUum's  case,  Duke  on  Charitable  Uses,  80,  3^5; 
and  Doctor  Floyd's  case,  before  referred  to.    Anciently  the 
course  was  in  the  case  of  such  charities  to  proceed  by  informa- 
tion in  the  name  of  the  attorney-general,  but  the  rule  has  been 
modified,  and  in  many  cases  the  ancient  method  has  been  super- 
seded by  an  original  bill  by  the  party  suing  in  his  own  name: 
See  Morrill  v.  Lawson,  4  Vin.  500. 

10.  It  is  a  settled  doptrine  of  the  court  of  chanceiy  in  the 
construction  of  wills  and  the  administration  of  trasts  that  a  trust 
shall  never  be  permitted  to  fail  through  failure  or  disability  of 
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the  trustee,  but  that  such  trust  is  fastened  to  the  land  in  the 
hands  of  heir  or  devisee,  and  will  be  enforced  bj  the  court 
whenever  a  competent  party  sues  for  its  aid;  and  this  not  with 
reference  to  the  statute  of  43  Eliz. ,  or  with  respect  to  charita- 
ble uses  alone:  Brovon  v.  Higgs,  4  Yes.  708;  S.  C,  5  Id.  495;  6 
Id.  656;  Sonley  v.  ClockmaJcers'  Company^  1  Bro.  C.  C.  81.  The 
principle  deducible  from  these  cases  is  that  equity  regards  the 
substance  of  the  trust,  and  if  the  estate  devised  and  the  objects 
of  the  testator's  bounty  are  described,  designated,  and  defined 
with  sufficient  certainty,  the  death,  disability,  refusal,  or 
other  failure  of  the  trustees  will  not  be  suffered  to  disappoint 
the  testator's  intention;  but  the  trustees,  heir,  or  executor,  in 
whom  the  legal  title  is  vested,  will  be  charged  with  the  trust, 
and  its  performance  will  be  enforced  by  the  court  for  the  bene- 
fit of  those  to  whom  the  will  gives  the  beneficial  interest.  cTodb- 
son  V.  Hammond^  2  Cai.  Cas.  337,  and  Baplist  Association  t. 
Hart's  Executory  4  Wheat.  1,  have  been  referred  to  as  controllings 
authorities  against  the  title  of  the  complainants  in  this  ease; 
but  the  decision  in  the  former  case  is  applicable  to  questions  of 
title  in  a  court  of  law  and  is  not  to  be  regarded  as  settling  the 
principles  applicable  to  trusts  in  a  court  of  equity,  and  in  the 
latter  case  the  question  raised  here  was  not  necessarily  involved, 
but  the  point  was  whether  or  not  a  charitable  bequest  can  be 
supported,  where  no  legal  interest  is  vested  and  no  person  is 
designated  to  take  beneficially.  The  decision  in  CoggleshaU  v. 
Pelton,  7  Johns.  Gh.  202  [11  Am.  Dec.  471],  has  a  more  direct 
bearing.  In  that  case  Chancellor  Kent  sustained  and  enforced 
a  charitable  bequest  to  a  town,  which,  if  it  had  been  a  bequest 
for  a  mere  private  purpose,  would  have  been  inoperative  and 
void.  In  this  case  the  object  of  the  testator's  bounty  is  clearly 
pointed  out,  and  his  charitable  intention  is  not  to  be  mistaken. 
If,  therefore,  the  trust  in  the  executors  is  valid  and  not  affected 
by.  the  statute  of  uses,  the  complainants  are  clearly  entitled  to 
have  it  enforced;* if,  on  the  other  hand,  the  legal  estate  has  be- 
come void  in  law,  owing  to  the  exception  in  the  statute  of  wills, 
or  by  the  operation  of  the  statute  of  uses,  this  is  a  mere  failure 
of  trustees,  by  the  incapacity  of  the  corporation,  the  chosen 
agents  of  the  testator's  bounty,  to  take  the  estate,  and  as  the 
trust  for  the  orphans  is  clear  and  expressed  with  precision,  it  is 
a  charge  in  equity  upon  the  land  and  must  be  enforced  by  the 
court,  or  it  will  permit  a  trust  to  fail  for  want  of  a  trustee  to 
execute  it. 

11.  If  the  devise  here  is  to  be  regarded  as  a  direct  one  to  the 
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complainants,  or  if  the  trust  is  considered  as  executed,  so  that 
the  estate  is  vested  in  them  as  inunediate  devisees,  still  it  does 
not  fail  by  reason  of  their  incapacity  to  take  by  devise.    The 
society  is  made  capable,  by  its  act  of  incorporation,  of  purchas- 
ing,  holding,  and  conveyiog  any  estate,  real  or  personal,  to  the 
use  of  tbe  corporation,  not  to  exceed  one  hundred  thousand  dol- 
lars, to  be  applied  only  to  the  purposes  of  its  corporation.    The 
term  **  purchase*'  includes  all  modes  of  acquiring  property,  ex- 
cept by  descent,  and,  of  course,  embraces  a  devise.     The  use  of 
that  term  in  this  case,  therefore,  gives  the  corporation  power 
to  take  by  devise.     The  statute  of  wills  is  not  opposed  to  this 
construction,  for,  as  already  shown,  that  statute  does  not  pro- 
hibit devises  to  corporations;  it  merely  fails  to  confer  upon  cor- 
porations the  power  to  acquire  property  in  that  way.    That  de- 
fect is  remedied  by  the  act  of  incorporation  in  this  case.     But 
if  it  be  conceded  that  the  statute  of  wills  does  prohibit  devises 
to  corporations,  this  corporation  is  made  an  exception  to  that 
statute  by  its  act  of  incorporation  expressly  conferring  the  power 
to  purchase  land  which  necessarily  includes  the  power  to  take 
by  devise.     That  the  word  "  purchase  "  does  include  the  acqui- 
sition of  property  by  devise,  see  Badcliffe  v.  Roper ^  10  Mod.  89; 
S.  C,  Id.  230;  Batcliffe^s  case,  1  Str.  267.     These  were  cases  of 
disabling  statutes,  but  there  is  no  reason  why  the  same  rule  of 
construction  should  not  apply  to  an  enabling  statute:  See,  also, 
AUomey-general  v.  Bowyer,  3  Ves.  727,  728,  where  it  is  dis- 
tinctly intimated  that  a  corporation  authorized  by  license  to 
hold  real  estate  may  take  lands  by  devise.     Wooddeson,  also, 
2  Wood.  sec.  355,  evidently  understands  that  an  authority  or 
license  to  purchase  lands  is  sufficient  to  enable  a  corporation 
to  take  by  devise. 

12.  The  objection  that  there  is  a  want  of  parties  to  this  bill 
because  the  legcd  estate,  in  the  events  that  have  happened, 
has  resulted  to  the  heir,  is  not.  tenable.  Where  the  whole 
legal  estate  is  devised  to  a  trustee  upon  definite  and  perpetual 
trusts,  which  exhaust  the  testator's  whole  interest,  how  can 
that  legal  estate  resxdt  or  descend  to  the  heir  ?  The  executors 
to  whom  the  estate  here  was  devised  were  capable  of  taking, 
and  whatever  becomes  of  the  trusts  the  legal  estate  is  in  them: 
Doe  ex  dem.  Toone  v.  Copesiake,  6  East,  328. 
From  the  chancellor's  decree  the  defendant  appealed. 

J.  PlaU  and  J.  V,  Henry,  for  the  appeUant. 
8.  Boyd  and  D.  B,  Ogden,  contra. 
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WooDWOBTH,  J.  The  will  of  the  testator  declares  that  if  he 
left  any  child  olive  at  the  time  of  his  death,  the  execator  should 
receive  the  rents  and  profits  for  the  benefit  of  such  child  until 
it  should  attain  the  age  of  twenty-one  years,  or  marry. 

The  next  clause  devises  the  rest  and  residue  of  the  real  and 
personal  estate  to  the  respondents,  to  take  effect  immediately 
after  debts  and  legacies  are  paid,  if  the  testator  should  leave  no 
child;  and  if  he  should  leave  a  child,  then  upon  the  death, 
marriage,  or  attaining  of  twenty-one  years  of  age  of  such  child. 

From  this  statement,  it  is  evident  that  had  there  been  no 
child,  the  devise  was  direct  to  the  respondents,  and  in  that 
event,  it  was  undoubtedly  intended  they  should  take  immedi- 
ately. But  there  was  a  child,  and  consequently  no  estate 
passed  to  the  respondents  at  the  death  of  the  testator.  The 
latter  part  of  the  preceding  clause  is  to  be  taken  in  con- 
nection with  that  giving  the  rents  and  profits  to  the  child,  if  any 
was  left,  inasmuch  as  the  executors  were  to  apply  the  rents  and 
profits  until  marriage  or  twenty-one  years  of  age.  The  testator 
suspended  the  vesting  of  the  estate  in  the  respondents  until  the 
happening  of  either  of  those  events.  Upon  the  contin^encj 
taking  place,  the  devise  is  direct  to  the  respondents. 

Thus  far  the  intent  is  plain;  but  it  will  be  observed  that  the 
will  had  not  yet  declared  in  whom  the  legal  estate  should  he 
vested  from  and  after  the  death  of  the  testator,  until  the  death, 
or  marriage,  or  lawful  age  of  the  child  that  might  be  left.  As 
the  executors  were  to  receive  the  rents  and  profits  if  the  con- 
tingency contemplated  should  happen,  it  was  advisable  to  give 
them  the  legal  estate  duing  the  continuance  of  this  trust;  and, 
accordingly,  we  find  that  the  next  clause  in  the  will  makes  such  a 
provision.  It  devises  to  the  executors  all  the  real  estate  subject 
to  the  trust  aforesaid.  This  manifestly  refers  to  such  trusts  as 
the  executors  were  to  perform.  What  are  they?  No  other 
trusts  were  imposed  on  them,  excepting  that  they  should  apply 
the  rents  and  profits  for  the  benefit  of  the  child,  in  the  manner 
the  testator  had  designated.  They  did  not  hold  the  real  estate 
in  trust  for  the  respondents,  to  be  conveyed  to  them  on  the 
happening  of  a  certain  event,  for  this,  to  my  mind,  conclusive 
reason,  there  was  no  necessity  that  they  should  hold  for  the  re- 
spondents, because  the  testator  had  declared  that,  on  a  certain 
contingency,  the  estate  should  go  to  the  respondents.  That 
event  has  happened;  and,  therefore,  by  force  of  the  will,  if  they 
are  capable  of  taking,  they,  took  the  legal  estate  directly.  They 
needed  not  the  aid  of  trustees  to  pass  this  estate  to  them.    I 
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consider  tbeir  title  as  accruing  independent  of  any  act  or  tbing 
to  be  done  by  the  trustees. 

Then  follows  a  farther  direction,  which  is  somewhat  at  vari- 
ance with  the  disposition  made  before. 

The  testator  proceeds  to  declare  that  when  the  child  shall 
attain  twenty-one  years,  or  marry,  his  real  estate  should  be  sold 
by  the  executors,  and  one  half  of  the  proceeds  to  be  paid  to 
Bucb  child.     Now,  upon  the  (established  principle  of  collecting 
the   intent  from    the  whole  will   taken  together,  and  recon- 
ciling discordant  parts  with  each  other,  the  question  arises, 
What  is  the  effect  of  this  clause  ?    In  the  first  place,  I  think  it 
must  be  conceded  that  it  clothes  the  executors  with  an  addi- 
tional trust.     In  a  certain  event  they  are  to  sell,  and  pay  half 
the  proceeds  to  the  child.     How  is  this  clause  to  operate  upon 
the  preceding  devise,  which  declares  that  on  the  death,  marriage, 
or  attaining  of  twenty-one  years  by  the  child,  the  respondents 
are  to  take  all  the  real  and  personal  estate  ?  They  can  not  stand 
together.     I  think  the  effect  of  the  last  clause  is  to  qualify  and 
diminish  the  quantum  of  interest  which  had  before  been  given 
to  the   respondents  provided  the  child  married  or  attained 
twenty-one  years.     Instead  of  the  whole,  which  the  words  of 
the  preceding  part  give,  the  testator  has  in  the  conclusion  de- 
clared that  his  child  shall  receive  half.     This,  then,  operates  as 
a  diminution  of  the  respondents'  interest  pro  tanto.     It  also 
changes  the  manner  of  conferring  on  them  the  testator's  bounty. 
Under  the  first  clause,  the  estate,  such  as  it  was,  would  pass 
to  them.     Under  the  latter,  they  are  restricted  to  one  half;  and 
as  the  executors  were  to  sell  the  estate,  had  the  contingency 
happened,  then  and  in  that  case,  their  claim  would  be  for  half 
of  the  money,  not  half  of  the  land.     Upon  the  supposition  that 
the  child  had  lived  to  twenty-one  or  married,  I  admit  that  the 
legal  estate  would  have  remained  in  the  executors,  until  they 
had  performed  the  trust  before  specified;  and  had  they  refused 
to  pay  one  half  of  the  proceeds  of  the  sale,  the  respondents 
would  be  entitled  to  relief.     Such  are  my  views  as  to  the  con- 
struction of  the  will.     If  they  are  correct,  then  it  follows  that, 
as  the  testator  left  a  child,  the  estate  did  not  vest  in  the  re- 
spondents at  his  death;  but  it  vested  in  the  executors  subject 
to  the  trusts  I  have  mentioned;  and  such  estate  so  vested  in  the 
executors  ceased  on  the  death  of  the  child.     The  objects  for 
which  it  was  created  then  ceased.  There  were  no  rents  or  profits 
to  receive  for  the  benefit  of  the  child,  nor  could  there  be  a  sale 
of  the  estate.     The  death  of  the  child  was  an  event  which  de- 
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prived  the  executors  of  all  farther  power  or  control  over  the 
real  estate,  and  vested  it  in  the  respondents.  If  bo,  the  estate 
was  devised  to  them  directly. 

If  the  construction  given  is  not  erroneous,  it  is  a  conceded 
point  that  the  devise  is  void  by  reason  of  the  exception  in  the 
statute  of  wills,  unless  the  authority  to  purchase,  given  by  the 
act  incorporating  respondents,  includes  the  right  to  take  by  de- 
vise; which  forms  the  remaining  point  in  this  clause.  It  is  a 
well*settled  rule,  that  where  there  is  a  discrepancy  or  disa^^ree- 
ment  between  two  statutes,  such  exposition  should  be  made  as 
that  both  may  stand  together.  In  the  present  case,  there  is  no 
express  authority  in  the  act  of  incorporation  to  take  by  devise; 
but  it  is  contended  that  the  term  ''  purchase"  includes  devise, 
as  well  as  an  actual  purchase  for  valuable  consideration.  If  it 
be  admitted  that  such  is  the  legal  import  of  the  term,  it  appears 
to  me  that  does  not  decide  the  question.  The  inquiry  is,  oug^ht 
the  term  to  be  construed  in  its  most  compreheusive  sense,  when, 
by  so  doing,  the  effect  is  to  repeal  the  express  words  of  a  prior 
statute;  or  in  a  more  limited  sense,  according  to  the  popular 
acceptation,  thus  leaving  the  former  act  unimpaired  ?  It  is  laid 
down  in  19  Yin.  Abr.  525,  pi.  132,  that  repeals  by  implication 
are  things  disfavored  by  the  law,  and  never  allowed  of  but 
where  inconsistency  and  repugnancy  are  plain  and  unavoidable; 
''  for  these  repeals  carry  along  with  them  a  tacit  reflection  upon 
the  legislators,  that  they  should  ignorantly,  and  without  know- 
ing it,  make  one  act  repugnant  to  and  inconsistent  with  another; 
and  such  repeals  have  been  ever  interpreted  so  as  to  repeal  aa 
little  of  the  preceding  law  as  possible.'*  It  is  also  a  rule  of  law, 
that  all  acts  in  pari  TruUeria,  are  to  be  taken  together  as  if  they 
were  one  law. 

The  statute  of  wills  prohibits  a  devise  to  a  corporation;  the  act 
incorporating  the  orphan  asylum  society  declares  that  they  may 
purchase  real  estate.  In  the  most  extensive  signification  of  the 
word  "purchase,"  it  includes  a  devise,  and,  therefore,  relates  to 
the  subject  which,  by  the  statute  of  wills,  is  excepted.  These 
statutes,  I  apprehend,  ought  to  be  construed  together,  and  in- 
asmuch as  the  right  claimed  is,  by  the  former  statute,  expressly 
denied,  it  would  seem  to  be  more  congenial  to  the  spirit  of  both 
acts,  to  understand  the  word  ''  purchase"  in  a  restricted  sense, 
and  as  so  intended  by  the  legislature.  The  consequence  of  such 
a  construction  is  that  the  statute  of  wills  has  full  operation,  and 
the  term  ''  purchase  "  is  confined  to  such  other  modes  of  acquir- 
ing real  estate  as  do  not  include  a  devise. 
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The  legislatare  may  be  considered  as  granting  to  this  corpora- 
tion the  right  to  purchase  subject  to  other  existing  statutes,  and 
not  as  conferring  a  right  to  purchase  without  restraint.     It  con 
not  be  that  such  a  clause  was  intended  to  overleap  positive  re- 
strictions found  in  other  statutes.     On  this  principle,  I  do  not 
perceive  why  the  statute  of  frauds,  or  that  against  maintenance, 
may  not  be  passed  over  as  in  effect  repealed,  so  far  as  the  right 
claimed  by  this  corporation  is  concerned.     And  yet  it  will  not 
be  pretended  that  the  term  "  purchase"  is  to  be  carried  to  that 
extent.     If  not,  what  are  the  grounds  upon  which  the  restriction 
rests?      Manifestly  these:    Tou  may  purchase  and  hold  real 
estate,  it  is  true;  but  in  making  the  acquisition,  it  must  be  re- 
membered  that  the  laws  of  the  state  have  declared  certain 
requisites  essentially  necessary  to  perfect  a  title,  and  in  certain 
cases  have  denied  the  right  altogether.     Whatever  can  be  pur- 
chased consistently  with  these  laws,  is  granted;  what  can  not  is 
denied. 

Again,  the  right  to  purchase  is  incident  to  a  corporation,  and 
would  exist  if  the  statute  had  not  conferred  the  right.     But  I 
presume  it  will  not  be  contended  that  this  incidental  right,  had 
the  act  of  incorporation  been  silent,  would  have  authorized  the 
corporation  to  take  by  devise.     Why,  then,  should  the  term 
"purchase,''  when  used  in  the  act,  have  a  more  extensive 
signification  than  it  would  have  as  incidental  to  the  power  of 
the  corporation  ?    It  seems  to  me  that  in  both  cases  the  mean- 
ing of  the  term  is  the  same.     The  act  conferred  no  additional 
power  in  this  respect.     The  principal  object  of  this  clause  was 
to  limit  the  amount  of  property  the  corporation  was  authorized 
to  hold. 

That  the  right  to  purchase  in  a  corporation  does  not  include 
the  right  to  take  by  devise,  appears  to  have  been  the  opinion  of 
the  supreme  court  in  the  case  of  Jackson  y.  Hammond,  2  Cui. 
Cas.  in  Err.  337.  The  opinion  was  delivered  by  Mr.  Justice 
Benson.  The  construction  of  the  act  of  April  6, 1784,  enabling 
churches  to  incorporate  themselves,  was  under  consideration. 
The  act  declares  that  the  trustees  appointed  under  it  shall  have 
good  right  and  lawful  authority  to  take,  acquire,  and  purchase 
lands,  tenements,  and  hereditaments.  The  expressions  are  as 
ample  as  iu  the  act  incorporating  the  orphan  asylum  society. 

It  is  manifest,  however,  the  court  did  not  consider  those  words 
as  conferring  a  right  to  take  by  devise.  It  was  contended  that 
by  the  statute  of  the  sixth  of  Aj^ril,  1784,  enabling  churches  to 
incorporate  themselves, '  they  are  constructively  (with  respect 
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to  lands  possessed  or  held  bj  them  at  the  time  of  their  incor* 
poration)  made  capable  of  taking  by  devise.  The  court  held 
that  the  term  devise  in  that  act  referred  to  goods  and  chat- 
tels, not  to  lands  and  tenements.  And  it  may  here  be  ob- 
served that  whether  that  construction  was  well  founded  or 
not,  the  term  devise  there  used  had  reference  only  to  such 
property  as  the  church  or  congregation  may  have  held  before 
and  at  the  time  of  incorporation.  As  to  future  acquisitions, 
the  fifth  section  of  the  act  regulates  them  in  the  terms  I  have 
already  stated.  Under  that  clause,  it  was  considered  that  a  power 
to  take  by  devise  was  not  granted.  It  was  not,  it  is  true,  the 
direct  question  before  the  court;  but  the  view  taken  is  neverthe- 
less entitled  to  respect,  and  is  of  considerable  weight  in  decid- 
ing the  construction  of  similar  words  in  a  subsequent  statute. 
From  the  scope  of  the  opinion,  I  infer  that  the  learned  judge 
entertained  no  doubt  on  this  point.  He  observes:  ''The  only 
manner  in  which,  had  they  been  incorporated,  they  were  capa- 
ble of  taking,  being  by  gift  or  grant,  and  not  by  devise;"  and, 
again,  when  speaking  of  the  construction  contended  for,  that 
the  word  "devise"  applied  to  lands  which  the  church  held  before 
incorporation,  he  further  observes:  ''If  this  construction  is  to 
uDtain,  then  this  consequence  will  follow:  That  the  legislature 
must  be  supposed  to  have  intended  to  give  to  a  church  a  ca- 
pacity to  hold  lauds,  as  it  were,  before  their  incorporation,  and 
refuse  to  them  a  capacity  to  take,  and  consequently  to  hold  lands 
acquired  after  their  incorporation;  and  without  a  reason  for  the 
discrimination."  It  was,  therefore,  considered  that  after  incor- 
poration the  corporate  body  could  not  take  by  devise. 

I  have  thus  very  briefly  given  my  views  as  to  the  construction 
of  this  statute,  and  arrived  at  a  conclusion  that  the  exception  in 
the  statute  of  wills  is  not  effected  by  the  grant  of  powers  to  the 
Orphan  Asylum  Society.  It  is  unnecessary  for  me  to  discuss 
the  various  other  questions  which  have  been  examined  by  hia 
honor,  the  chancellor;  as  my  opinion  upon  the  whole  case  rests 
on  this  ground,  that,  on  the  death  of  the  child,  the  estate  was 
devised  directly  to  the  respondents;  that  after  that  event  there 
were  no  trusts  remaining  for  the  executors  to  execute,  those  im- 
posed upon  them  by  the  testator  having  ceased;  and  that  the 
devise  being  void  by  the  statute  of  wills,  the  decree  in  the  court 
below  should  be  reversed. 

Sjjtkeklasv,  J.,  concurred. 

Savaqe,  C.  J.,  being  related  to  the  appellant,  gave  no  opinion. 
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At.t.en,  Datan,  Elswobth,  Hageb,  Hart,  Lake,  McCabtt,  Mo- 
Mabtin,  Watebman,  and  Wileeson,  senators,  concurred. 

Cbaby,  Senator.  (After  stating  the  facts.)  The  respondents 
claim  the  whole  residuary  estate  of  the  testator.  The  claim  to 
the  real  estate  is  resisted  on  the  ground  that  the  respondents, 
being  a  corporation,  are  disabled  bj  the  exception  in  the  statute 
concerning  wills  to  take  by  devise.  By  this  act  it  is  provided  that 
any  person  having  any  estate  in  lauds  may,  at  his  own  free  will 
and  pleasure,  give  and  devise  the  same  to  any  person  or  persons, 
except  bodies  politic  and  corporate,  by  his  last  will  and  testa- 
ment. 

This  exception  is  found  in  "an  act  to  reduce  the  laws  con- 
cerning wills  into  one  statute,"  passed  third  of  March,  1787:  See 
1  Greenleaf  s  ed.  L.  387.  At  that  period,  the  people  of  this 
state  could  not  have  been  jealous  of  corporate  bodies,  for  very 
few  existed.  We  must,  then,  look  for  the  reason  of  this  excep- 
tion to  some  other  cause;  and  as  we  find  it  in  the  statute  of 
Henry  YIII.,  it  is  most  likely  it  was  adopted  upon  the  authority  of 
the  parliament  of  Great  Britain;  and  no  question  having  arisen 
upon  it  in  this  state,  the  exception  has  been  continued  in  the 
subsequent  revision  of  the  laws.  If  the  right  to  dispose  of  real 
estate  by  will  is  created  by  statute,  then  the  legislature  may 
qualify  the  right;  but  if  it  existed  before  the  statute,  then  the 
legislature  by  affirming  it  in  one  part  can  not  restrain  the  exer- 
cise of  it  in  another. 

Sir  William  Blackstone  says,  2  Com.  373:  "It  seems  suffi- 
ciently clear  that  before  the  conquest,  lands  were  devisable  by 
will.  But  upon  the  introduction  of  the  military  tenures,  the 
restraint  of  devising  lands  naturally  took  place  as  a  branch  of 
the  feudal  doctrine  of  non-alienation  without  the  consent  of  the 
lord."  Paley,  in  his  Philosophy,  c.  13,  says:  **  Since  the  con- 
quest, lands  in  this  country  could  not  be  devised  by  will  till 
within  little  more  than  two  hundred  years  ago,  when  this  privi- 
lege was  restored  to  the  subject  by  an  act  of  parliament  in  the 
latter  end  of  the  reign  of  Henry  YIII.''  Robertson,  in  his 
history  of  Charles  V.,  vol.  1,  note  8,  of  proofs  and  illustra- 
tions, says:  "  The  victorious  troops  divided  the  conquered  lands. 
Whatever  portion  of  them  fell  to  a  soldier,  he  seized  as  the  re- 
compense due  to  his  valor,  as  a  settlement  acquired  by  his  own 
sword.  He  took  possession  of  it  as  a  freeman  in  full  property. 
He  enjoyed  it  during  his  own  life,  and  could  dispose  of  it  at 
pleasure,  or  transmit  it  as  an  inheritance  to  his  children.  Thus, 
property  in  land  became  fixed.    It  was  at  the  same  time  allodial« 

Am.  Dxo.  Vol.  XVIII— M 


530  McOartee  v.  Orphan  Asylum  Soc.  [New  Tori, 

that  is,  the  possessor  bad  the  entire  right  of  property  and  do- 


minion." 


These  references  clearly  show  the  right  to  dispose  of  real  es- 
tate by  will  in  England  previous  to  the  statute  of  Henry  VIIL 
And  it  is  worthy  of  remark  that  while  this  right  continued,  the 
tenure  by  which  lands  were  held  in  England  was  allodial;  the 
precise  tenure  by  which  they  are  held  here.  Thus,  it  would 
seem  that  the  devise  of  real  estate  for  the  benefit  of  the  respond- 
ents is  not  void  from  the  testator's  incapacity  to  make  it,  but 
valid  at  common  law. 

The  next  question  is  as  to  the  ability  of  the  respondents  to 
take  and  hold  real  estate.  That  is  settled  by  the  act  incorpo- 
rating them  (30  sess.  p.  508,  sec.  1),  by  which  it  is  enacted  that 
' '  the  orphan  asylum  society  in  the  city  of  New  York  by  that 
name  shall  be  capable  in  law  of  purchasing,  holding,  and  con- 
veying any  estate,  real  or  personal,  for  the  use  of  the  said  cor- 
poration; provided,  such  estate  shall  not  exceed  in  value  one 
hundred  thousand  dollars." 

The  value  of  the  estate  belonging  to  the  respondents  nowhere 
appears,  and  it  is  not  to  be  presumed  that  it  exceeds  the  amount 
allowed  to  be  held  by  their  charter.  This  act  of  incorporation 
appears  to  have  been  passed  on  the  seventh  of  April,  1807,  and 
may  be  referred  to  for  another  purpose.  It  is  the  sense  of  the 
legislature,  after  the  experience  under  the  statute  concerning 
wills  for  twenty  years,  that  the  policy  of  the  exception  in  thai 
statute  was  wrong,  at  least  so  far  as  it  respected  the  orphan  asy- 
lum in  the  city  of  New  York,  and  it  may  be  questionable 
whether  the  exception  is  not  thus  far  abrogated.  It  was  as- 
sumed in  argument,  that  if  the  testator  was  not  disabled  by  the 
exception  from  devising  to  the  orphan  asylum,  it  was  not  in  the 
power  of  the  legislature  to  prevent  devises  to  any  corporate 
body,  and  to  any  extent;  but  it  was  not  pretended  that  the  leg- 
islature might  not  repeal  the  exception. 

The  orphan  asylum  have  tbe  capacity  to  take  and  hold  real 
estate  to  the  amount  of  one  hundred  thousand  dollars,  and  are 
not  disabled  to  take  by  devise.  On  what  principle,  then,  can  it 
be  said  they  shall  not  take  ?  Suppose  the  statute  had  provided 
that  the  orphan  asylum  might  take  by  devise;  can  it  be  pre- 
tended that  a  devise  in  that  case  would  not  be  valid  ? 

If  the  statute  had  enacted  that  the  orphan  asylum  might  take 
by  devise,  it  would  have  been  a  limitation  upon  the  right  to 
take  generally,  and  might  possibly  be  considered  as  excluding 
the  right  to  take  in  any  other  way;  for  the  right  to  take  and 
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hold  generally  includes  all  the  ways  and  means  by  which  prop- 
erty can  be  acquired. 

Which  of  the  statutes,  then,  shall  we  give  effect  to  ?  It  is  a 
familiar  principle  that  a  new  statute  repeals  an  old  one,  if  in* 
consistent  with  it.  In  the  present  case,  the  statute  concerning 
wills  prohibits  a  devise  to  a  corporate  body;  and  twenty  yeura 
afterwards  the  legislature  incorporate  the  orphan  asylum  soci- 
ety in  the  city  of  New  York,  and  declare  the  society  by  that 
name  capable  in  law  of  purchasing,  holding,  and  conveying  any 
estate,  etc.  I  need  not  mention  that  title  by  purchase  includes 
that  by  devise. 

Thus  it  will  be  seen  that  both  statutes  may  stand  together, 
and  that  is  desirable,  whether  inadvertently  or  advisedly  passed. 
But  there  is  another  view  of  the  subject  which  would  induce 
me  to  be  in  favor  of  affirming  the  decision  of  the  chancellor. 
All  tenures  of  land  granted  by  the  people  of  this  state,  etc., 
shall  be  and  remain  allodial  and  not  feudal:  1  B.  L.  71.  This 
act  was  passed  before  the  act  concerning  wills.  Allodium,  as 
defined  by  Blackstone,  is  the  land  possessed  by  a  man  in  his 
own  right,  without  owing  any  rent  or  service  to  any  superior: 
2  Bl.  Com.  104.  The  absolute  rights  of  each  individual  are  the 
right  of  personal  security,  the  right  of  personal  liberty,  and  the 
right  of  private  property:  3  Bl.  Com%  119. 

It  is  the  last,  that  of  private  property,  which  has  been  invaded 
by  the  exception  in  the  statute  concerning  wills.  And  I  now 
advert  again  to  the  argument,  that  if  tbe  devise  in  question  is 
not  within  the  exception  in  the  act  concerning  wills,  it  is  not 
in  the  power  of  the  legislature  to  restrain  devises  to  corporate 
bodies.  And  I  ask  why  it  should  be.  The  very  definition  of 
municipal  law  limits  the  power  of  the  legislature  to  command- 
ing what  is  right  and  prohibiting  what  is  wrong.  If  the  legis- 
lature can  restrain  us  as  it  respects  our  charitable  donations, 
they  may  also  compel  us  to  make  them;  for  whatever  is  a  sub- 
ject of  legislation  may  be  commanded  as  well  as  prohibited. 

And  if  the  legislature  can  declare  a  devise  to  the  orphan  asy- 
lum invalid,  they  may,  upon  the  same  principle,  make  us  pay 
tithes  of  all  we  possess. 

This  is  a  free  representative  government,  and  one  of  the 
prominent  features  by  which  it  is  distinguished  from  a  despotio 
one  is  the  preservation  and  protection  of  individual  right;  for 
it  can  make  no  difference  with  the  citizen  what  the  form  of  gov- 
ernment is  that  oppresses  him  and  deprives  him  of  his  right. 
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wfaeUier  it  consists  of  one  tyrant  or  one  hundred  and  sixty,  if 
bis  suffering  and  deprivation  are  the  same. 

It  is  difficult  to  conceive  on  what  principle  men  elected  bj 
the  people  for  public  purposes  can  limit  and  restrain  individ- 
uals in  the  exercise  of  their  legitimate  rights.  If  individuals 
give  up  any  part  of  their  rights  by  becoming  members  of  society, 
it  is  that  they  may  obtain  protection  for  such  as  remain ;  and 
on  the  same  principle  that  allegiance  is  demanded  by  the  gov- 
ernment, protection  is  claimed  by  the  citizen;  and  if  not 
granted,  the  original  compact  is  broken.  If  courts  of  justice 
have  occasion  to  advert  to  first  principles,  the  object  should  be 
the  protection  of  individual  right,  and  not  to  confirm  legislative 
usurpation;  and  in  a  government  founded  on  principle  it  is  the 
duty  of  the  judiciary  department  to  decide  in  favor  of  indi- 
vidual right,  when  it  is  required  to  be  done  on  fundamental 
principles,  though  it  should  be  to  declare  invalid  an  act  of  the 
legislature.  The  contest  which  ended  in  the  separation  of 
these  United  States  from  Great  Britain,  was  a  contest  for  indi- 
vidual right,  intended  to  be  secured  by  the  constitution  of 
the  United  States.  But  of  what  avail  is  it  that  no  law  shall  be 
passed  impairing  the  obligation  of  a  contract,  or  that  private 
property  shall  not  be  taken  for  public  use  without  a  just  com- 
pensation, if  the  paramount  right  to  dispose  of  our  property  by 
will  is  denied  us  ? 

In  a  government  founded  on  principle,  the  application  of  it 
is  the  only  limitation  of  power.  The  judiciary,  although  the 
weakest,  is  the  most  independent  branch  of  government,  and 
the  only  branch  that  can,  by  the  force  of  principle,  limit  and 
restrain  the  exercise  of  power.  Can  it,  then,  admit  of  a  doubt 
that  it  is  the  duty  of  the  judiciary  so  to  apply  principle  as  to 
prevent  any  encroachment  by  the  legislature  upon  individual 
right? 

Although  I  have  taken  a  view  of  the  subject  somewhat  differ- 
ent from  the  chancellor,  I  am,  however,  satisfied  with  the  differ- 
ent views  which  he  has  taken.  Tet,  I  think,  his  decree  ought 
to  be  so  modified  as  to  allow  the  appellant  his  costs;  inasmuch 
as  he  has  acted  under  the  advise  of  counsel,  and  I  see  nothing 
reprehensible  in  his  conduct.    • 

STBBBms,  Senator.  The  merits  of  this  case  do  not  appear  to 
me  to  lie  beneath  the  mass  of  learning  which  has  been  displayed 
in  the  investigation  of  the  case.  As  I  view  it,  the  inquiries 
whether  a  devise  of  lands  to  a  corporation  directly,  is  void  or 
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not,  under  the  statute  of  wills,  and  if  void,  whether  such  a 
devise  can  be  sustained  in  equity  in  virtue  of  the  general  powers 
and  jurisdiction  of  the  court  of  chancery  in  cases  of  trust,  do 
not  become  material.  The  questions  presented  by  the  case,  as 
I  view  it,  are,  first,  whether  the  testator,  Philip  Jacobs,  devised 
the  real  estate  in  question  to  the  corporation  directly,  or  to  his 
executors,  subject  to  the  trust  mentioned  in  the  will;  second, 
whether  the  devise  to  trustees  for  the  use  of  the  respondents 
is  a  valid  devise,  under  which  they  can  take  as  ceatuis  que  use  ; 
and,  third,  whether  the  use  is  executed  by  the  statute  of  uses, 
and  if  so,  the  effect.  To  cany  into  effect  the  intention  of  the 
testator,  is  a  cardinal  rule  in  the  construction  of  wills,  and  to 
do  so  it  is  necessary  to  give  effect  to  every  part  of  the  instru^ 
xnent,  if  possible. 

The  testator  devises  all  the  rest,  residue,  and  remainder  of  his 
estate,  real  and  personal  (which  includes  the  premises  in  ques- 
tion), to  the  orphan  asylum  society,  to  be  applied  to  the  charit- 
able purposes  for  which  the  association  was  established,  to  take 
effect  immediately  after  the  payment  of  debts  and  legacies,  if 
he  should  leave  no  child;  but  if  he  should  leave  a  child,  then 
to  take  effect  upon  the  death,  intermarriage,  or  attaining  of 
age  of  such  child. 

This,  it  is  contended,  is  a  direct  devise  to  the  respondents  of 
the  real  estate  in  question;  and,  standing  alone,  it  would  un- 
doubtedly be  susceptible  of  no  other  construction;  but  he  pro- 
ceeds to  devise  all  his  real  estate  to  his  executors,  subject  to 
the  trust  aforesaid;  and  declares  his  will  to  be  that  whenever 
such  child  should  attain  the  age  of  twenty-one  years  or  marry, 
his  real  estate  should  be  sold  by  his  executors,  and  one  half  the 
proceeds  paid  to  such  child. 

The  testator  had  a  posthumous  child,  which  died  at  about  the 
age  of  two  years.  Had  that  child  lived,  and  attained  the  age 
of  twenty-one  years,  no  doubt  can  be  entertained  of  the  inten- 
tion of  the  testator  that  it  should  then  be  entitled  to  a  moiety 
of  the  proceeds  of  the  real  estate,  which  was  to  be  sold  by  the 
executors.  But  such  a  provision  is  in  hostility  to  the  previous 
devise  to  the  respondents  to  take  effect  upon  the  coming  of  age 
of  the  child.  Upon  the  happening  of  that  event,  by  the  first 
clause,  the  estate  was  to  vest  in  the  corporation,  and  by  the 
subsequent  one,  to  be  sold  by  the  executors,  and  one  half  the 
proceeds  paid  to  the  child.  If,  therefore,  the  first  devise  is  to  be 
carried  into  effect  according  to  its  terms,  the  latter  provision  is 
entirely  without  effect.     To  give  effect  to  every  part  of  the  will. 
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it  seems  to  haTe  been  tLe  obTioas  intention  of  the  testator,  if 
be  should  leave  a  child,  to  devise  the  real  estate  to  his  executors 
In  trust  for  the  society,  if  such  child  should  die  under  age  and 
unmarried;  if  not,  then  upon  the  maturity  or  marriage  of  the 
child  to  be  sold,  and  the  proceeds  divided  between  the  society 
and  such  child.  The  executors,  then,  took  the  estate  at  the 
death  of  the  testator,  subject  to  these  trusts;  and  the  question 
arises  whether  at  the  death  of  the  child  under  age  and  un- 
married, the  real  estate  was,  by  the  terms  of  the  will,  to  vest  in 
the  corporation.  It  has  been  said  upon  the  argument  that  if 
the  executors  took  the  estate  as  trustees,  they  can  only  be 
divested  of  that  trust  by  their  own  grant,  or  by  operation  of 
the  statute  of  uses;  but  I  can  perceive  no  objection  (provided 
the  terms  of  the  will  require  it)  to  their  holding  the  estate  in 
trust  until  the  happening  of  an  event  such  as  the  death  of  this 
ehild,  and  then  that  the  fee  should  vest  in  other  persons^  by  way 
of  executory  devise.  Was  it,  then,  the  intention  of  the  testator, 
upon  the  happening  of  this  contingency,  that  the  fee  should 
▼est  in  the  corporation,  or  continue  in  the  trustees  for  their 
benefit?  The  latter  appears  to  me  to  be  the  fair  construction 
of  the  will. 

In  one  paragraph  he  devises,  after  the  payment  of  debts  and 
legacies,  "all  the  rest,  residue,  and  remainder  of  his  estate, 
real  and  personal,  to  the  respondents,  to  take  effect  upon  the 
death  of  this  child;"  and  in  the  next  he  devises  his  real  estate 
to  his  executors,  subject  to  the  trust  aforesaid.  It  was  a  use, 
therefore,  or  beneficial  interest,  which  I  suppose  he  intended 
to  devise  to  the  respondents,  leaving  the  fee  in  the  hands  of  the 
trustees. 

If,  as  I  have  endeavored  to  show,  it  was  not  the  intention  of 
the  testator  to  devise  the  estate  directly  to  the  respondents, 
upon  the  coming  of  age  of  his  child,  it  is  a  strong  argument  to 
prove  that  such  was  not  his  intention  in  case  of  the  death  of  such 
child;  for  both  contingencies  are  coupled  in  the  same  paragraph, 
and  there  is  no  limitation  to  the  trust  created  iu  either  case. 

The  next,  and  more  important,  question  is,  whether  the  cor- 
|>oration  can  take  the  use  under  this  will,  notwithstanding  the 
provisions  of  our  statute  of  wills.  This  statute  enacts  that 
any  person  having  any  estate  of  inheritance  in  any  lands, 
tenements,  or  hereditaments,  may  give  or  devise  the  same, 
or  any  rent  or  profit  out  of  the  same,  to  any  person  or  per- 
sons (except  bodies  politic  and  corporate),  by  his  hist  will 
and  testament,  or  by  any  other  act  by  him  lawfully  executed; 
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and  it  is  contended,  that  if  a  deyise  to  a  corporation  directly 
would  be  Toid,  a  devise  of  the  use  is  also  void.  Althoagb  in 
England,  under  the  Saxons,  lands  were  devisable  by  will  at 
common  law,  yet,  at  the  conquest,  and  upon  the  introduction 
of  the  feudal  system,  the  common  law  underwent  a  complete 
change  in  tins  respect;  and  an  estate  in  fee-simple  in  lands  was 
no  longer  devisable.  It  became  inconsistent  with  the  nature  of 
that  system,  that  a  tenant  should  have  an  unlimited  power  to 
devise  bis  lands;  for  the  reason  that  he  might  devise  to  persons 
incapable  of  performing  feudal  services.  The  power  of  aliena- 
tion by  devise  (except  of  a  chattel  interest)  is  in  England,  then, 
to  be  traced  to  the  statute  of  wills  of  the  32  Henry  YIII.,  c.  1; 
and  34  Id.,  c.  6. 

Our  statute  of  wills  is  a  transcript  of  these,  with  the  addi- 
tional enumeration  of  rents  and  profits.     It  is  contended  that 
the  terms  rents  and  profits,  mentioned  in  the  statute,  are  in- 
tended to  describe  a  use,  and  that  as  the  lands  can  not,  so  the 
use  also  can  not,  be  devised  to  a  corporation  under  this  statute. 
I  apprehend,  however,  there  is  a  material  difference  between 
rents  and  profits,  and  that  which  has  long  been  known  under 
the  denomination  of  a  use.     Bents  and  profits  are  incorporeal 
hereditaments;  but  a  use  is  not.    A  use  is  said  to  be  neither  jus 
in  re  nor  ad  rem,  neither  right,  title,  nor  interest  in  law,  but  a 
species  of  property  unknown  to  the  common  law,  and  owing  its 
existence  to  the  equitable  jurisdiction  of  chancery,  resting  upon 
confidence  in  the  person  and  privity  of  estate;  a  thing  collateral 
to  the  land,  and  only  annexed  to  a  particular  estate  in  it,  not  to 
the  mere  possession;  so  that  when  the  estate  to  which  the  use  is 
annexed  is  destroyed,  the  use  itself  is  destroyed,  as  by  disseisin, 
or  the  entry  of  tenant  by  the  courtesy  or  in  dower.    It  was 
rather  a  hold  upon  the  conscience  of  the  feoffee  to  uses,  than  a 
lien  upon,  or  interest  in  the  land;  and  the  principle  upon  which 
it  was  founded  was,  that  the  feoffee  was  bound  in  conscience  to 
follow  the  directions  of  the  feoffor:  See  Gru.  Dig.,  tit.  11,  c. 
2.    A  thing  so  subtle,  and  cognizable  only  in  courts  of  equity, 
which  act  upon  the  conscience,  differs  essentially  from  an  in- 
corporeal hereditament,  which  is  of  legal  cognizance. 

Indeed,  incorporeal  hereditaments,  such  as  rents,  advowsons, 
etc.,  were  the  sabject  of  conveyance  to  uses.  If,  then,  a  use  is 
not  comprehended  in  the  terms  of  the  statute,  the  argument 
rests  upon  the  ground  that  if  a  devise  of  land  to  the  corporation 
would  have  been  invalid,  the  devise  of  the  use  is  equally  so. 
It  might  perhaps  be  conceded,  that  if  corporations  were  pro- 
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hibited  by  statute  from  taking  the  fee  by  devise  (which,  by  the 
by,  is  not  the  case),  the  law  would  not  allow  them  to  take  ibe 
use.  But  the  history  of  the  English  law  furnishes  at  least  a 
plausible  argument  against  such  a  proposition.  Corporations 
were  prohibited  by  several  statutes  of  mortmain  from  holding 
lands;  yet  it  was  deemed  necessary  to  enact  the  statute  of  15 
Rich.  II.,  c.  5,  declaring  uses  subject  to  the  statute  of  mort- 
main: Chudleigh's  cases,  1  Bep.  120. 

But  the  statute  of  wills  is  an  enabling  statute,  and  not  pro* 
hibitory.  Before  this  statute,  individuals  had  no  capacity  to 
devise  lands;  but  this  enabled  them  to  do  so,  except  to  corpo- 
rations. In  conferring  the  capacity  to  devise,  the  legislature 
withheld  the  capacity  to  devise  to  a  corporation,  and  for  what 
reason?  Before  the  statute  of  wills,  corporations  were  pro- 
hibited by  the  mortmain  acts  from  taking  or  holding  lands,  or 
uses  arising  from  them.  The  exception,  therefore,  in  the  stat- 
ute of  wills,  could  not  have  been  introduced  for  the  purpose  of 
prohibiting  corporations  from  taking  by  devise;  for  they  were 
already  prohibited  from  taking  in  any  mode;  but  was  to  guard 
against  enabling  them  to  take  by  devise.  Without  the  excep- 
tion in  the  statute  of  wills,  in  England,  they  would  have  been 
enabled  to  take  by  devise,  when  the  mortmain  acts  would  have 
prohibited  their  taking  in  any  other  way. 

The  history  of  the  statute,  I  think,  fortifies  this  view  of  it.  In 
the  first  statute  of  wills  (32  Hen.  YIII.,  c.  1),  corporations  were 
not  excepted,  and  were  therefore  enabled  to  take  by  devise  in 
common  with  other  persons,  contrary  to  the  policy  of  the  stat- 
utes of  mortmain;  but  two  years  afterwards,  the  parliament, 
finding  the  mortmain  acts  so  far  repealed  by  the  statute  of 
wills,  passed  a  new  statute  (34  Hen.  YIII.,  c.  5)  not  prohibiting 
corporations  in  terms  from  taking  under  the  statute  of  wills» 
but  entitled  '*  an  act  for  the  explanation  of  the  statute  of  wills," 
in  which  they  re-enact  the  provisions  of  the  first  statute  of 
wills,  and  introduce  the  exception  as  to  corporations,  not, 
therefore,  expressly  prohibiting  corporations  from  taking,  but 
qualifying  the  capacity  to  devise.  The  intention  seems  to  have 
been  to  rely  upon  the  mortmain  laws,  to  keep  property  from 
corporations,  and  to  qualify  the  statute  of  wills  so  as  not  to  in- 
terfere with  those  prohibitory  acts. 

The  distinction  is  a  wide  one  between  an  incapacity  to  devise 
and  a  prohibition  against  taking,  for  although  there  may  be  an 
incapacity  to  devise  directly  to  a  corporation,  yet  such  inca- 
pacity will  not  prevent  the  corporation  from  taking  by  grant 
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from  the  devisee  in  trust,  if  there  is  do  prohibition  against  theix 
taluDg'.     So,  too,  there  may  be  an  iucapacitj  to  devise  lands  to 
a  corporation,  and  yet  the  corporation  may  take  a  use.     But  in 
either  case,  if  prohibited  from  taking,  the  law  would  not  prob- 
ably allow  that  to  be  indirectly  done  which  was  directly  pro- 
hibited.    If,  then,  there  is  no  other  reason  arising  from  the 
statute  of  wills  why  corporations  may  not  take  lands  by  devise, 
except  the  want  of  capacity  in  the  devisor  to  convey,  there 
would  seem  to  be  no  objection  in  this  case  against  the  corpora- 
tion's taking  as  cestui  que  use,  for  a  devisor  has  capacity  to  de- 
viae  a  use,  and  this  corporation  is  not  prohibited  from  taking 
and  holding  either  land  itself  or  a  use.     All  the  English  mort- 
main acts,  including  the  15  Bich.  II.,  are  repealed  by  our  stat- 
utes.    And  if  corporations  can  not  take  by  devise,  merely  for 
want  of  capacity  to  take  in  that  particular  way,  the  cases  of  a 
conveyance  from  a  wife  to  her  husband  through  the  intervention 
of  a  trustee,  and  of  a  tenant  in  tail  to  a  purchaser  by  means  of 
a  common  recovery,  seems  to  be  conclusive  to  show  that  an  in- 
direct mode  of  conveyance  is  no  fraud  upon  the  law  when 
reeorteil  lo  only  to  remedy  a  want  of  capacity  to  convoy  directly. 
But  it  is  contended,  that  inasmuch  as  our  legislature  saw  fit 
to  repeal  the  English  mortmain  acts,  including  the  statute  of  9 
Geo.  II.,  c.  36,  which  prohibited  all  charitable  bequests,  unless 
made  and  enrolled  one  year  previous  to  the  death  of  the  donor, 
the  policy  of  retaining  the  exception  in  the  statute  of  wills  was 
to  prevent  impositions   upon  persons  in  extremis  who   might 
easily  be  persuaded  to  dispose  of  property  to  ecclesiastical  in- 
corporations for  charitable  uses,  after  it  should  no  longer  be  of 
use  to  themselves. 

Such  an  object,  however,  would  not  seem  to  comport  with 
the  policy  of  the  legislature,  who  neither  saw  fit  to  prohibit 
corporations  from  holding  lands,  nor  to  impose  the  restraints 
of  the  statute  of  9  Geo.  II.  If  the  policy  was  to  prevent  impo- 
sitions, why  was  not  the  exception  in  the  statute  aimed  at 
devises  for  religious  or  charitable  purposes,  instead  of  devises 
to  corporations  generally  ?  There  surely  is  no  danger  of  per- 
sons making  improvident  devises  to  moneyed  or  manufacturing 
corporations.  The  English  statutes,  which  the  legislature  were 
re-enacting,  furnished  every  variety  of  prohibition  against  im- 
provident devises,  much  better  calculated  to  effect  the  object 
than  any  general  prohibition  of  devises  to  corporations.  They 
guarded  against  improvident  devises,  whether  to  individuals  or 
corporations,  for  religious,  superstitious,  or  charitable  usea. 
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If  it  is  shown  tliai  the  exception  in  the  statute  of  wills  is  to  be 
regarded  y  not  as  a  prohibition  against  the  taking  of  lands  bj  a 
corporation,  but  as  a  qualification  of  the  capacity  to  devise, 
created  by  that  statute,  the  opinion  pronounced  in  the  court  of 
chancery  in  this  cause  contains  another  view  of  the  subject 
which  appears  to  my  mind  perfectly  conclusive.  It  is,  that  be- 
fore the  statute  of  wills,  when  persons  were  not  capacitated  to 
take  lands  by  devise,  they  might  nevertheless  take  the  use  in 
that  way,  and  therefore,  that  sioce  the  statute  of  wills,  although 
corporations  can  not  take  lands  by  devise,  yet  they  may  take 
the  use,  there  being  no  prohibition.  Corporations,  since  the 
statute  of  wills,  stand  in  the  same  situation  as  to  taking  lands 
by  devise  as  all  natural  persons  stood  in  before  that  statute. 

If,  therefore,  a  use  was  devisable  before  the  statute,  a  corpora- 
tion may  take  a  use  by  devise  since  the  statute,  especially  if  it 
be  such  as  is  not  executed  by  the  statute  of  uses.  It  is  said  by 
Cruise  that  uses  were  devisable,  though  lands  were  not;  and 
persons  by  that  means  acquire  a  disposition  of  property  for  the- 
beneiit  of  their  families  which  they  had  not  otherwise.  They 
were  the  invention  of  ecclesiastics  to  evade  the  statutes  of  mort- 
main. And  after  the  fifteenth  Bich.  II.,  c.  5,  which  subjected 
them  to  the  statutes  of  mortmain,  the  practice  of  conveying  to 
uses  was  continued  as  the  most  effectual  mode  of  evading  the 
hardships  of  the  feudal  tenures,  and  of  securing  estates  from  for- 
feiture for  treason.  They  became  general,  and  were  applied  to 
purposes  inconsistent  with  the  policy  of  the  government.  Feoff- 
ments were  made  secretly ;  so  that  persons  that  had  to  sue,  found 
it  difficult  to  ascertain  the  right  tenant  against  whom  to  bring 
their  prcBcipe,  Widows  were  deprived  of  their  dower,  husbands 
of  their  courtesy,  purchasers  and  creditors  were  defrauded,  the 
king  and  other  lords  lost  their  profits,  fines,  etc. ,  and  obscurity 
and  confusion  of  titles  prevailed. 

During  the  long  and  bitter  contest  between  the  houses  of 
York  and  Lancaster,  most  of  the  lands  in  England  are  said  to 
have  been  conveyed  to  uses.  As  these  evils  came  to  be  felt,  the 
parliament  attempted  from  time  to  time  to  apply  a  remedy.  By 
the  50  Ed.  III.,  feoffments  to  the  uses  of  the  feoffor  were  made  lia- 
ble to  execution  creditors;  by  the  1  Bich.  III.,  c.  1,  all  convey- 
ances hj cestui  qui  use  were  made  valid;  by  1  Hen.  VII.,  c.  1,  a 
formedon  was  given  against  cestui  qui  use;  by  4  Hen.  VII.,  c.  17, 
lords  were  entitled  to  wardship  of  cestui  qui  use;  by  19  Hen.  VII., 
c.  15,  further  relief  was  extended  to  creditors;  by  23  Hen.  VIII., 
superstitious  uses  were  suppressed;  and  finally,  by  the  statute  ol 
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uses,  27  Hen.  VIII.,  c.  10,  after  reciting  all  these  mischiefs,  th4 
It'gislature  declared  that  possession  shall  be  annexed  to  the  use. 
The  object  of  the  crown  was  to  reassert  its  rights  of  wardship, 
and  other  feudal  profits  out  of  the  lands  of  the  nobility;  and  the 
intention  of  parliament  was  to  abolish  uses  by  changing  them 
into  legfal  estates  and  subjecting  them  to  rules  of  common  law 
tenures.     The  construction  of  this  act,  however,  in  a  great 
measnre  defeated  the  intention  of  the  legislature.     Transferring 
the  possession  to  the  use  by  this  statute  gave  rise  to  a  mode  of 
conveyance,  by  this  means,  which,  on  account  of  its  convenience, 
by  dispensing  with  the  ceremony  of  livery,  soon  came  iuto  gen- 
eral  use;  so  that  uses,  instead  of  being  suppressed,  were  re- 
sorted to  as  the  common  and  most  simple  mode  of  conveyance. 
And  it  being  determined  that  all  uses  were  not  executed  by  that 
statnte,  its  operation  was  circumscribed;  and  a  large  class  ol 
uses  were  left  untouched,  and  have  continued  to  this  day  under 
the  denomination  of  trusts,  constituting  one  of  the  principal 
branches  of  equity  jurisdiction.    It  was  said  by  Lord  Hardwicke, 
1  Atk.  591,  that  this  statute,  made  upon  great  consideration, 
introduced  in  a  solemn  and  pompous  manner,  by  its  strict  con« 
straction  has  had  no  other  effect  than  to  add,  at  most,  three 
words  to  a  conveyance.     Before  the  statute  of  uses  we  have  seen 
they  were  devisable  to  natural  persons,  although  there  was  then 
no  statute  of  wills  nor  any  common  law  capacity  to  devise. 

The  operation  of  the  statute  upon  uses  is  said  to  have  been 
by  turning  the  use  into  land,  to  render  it  not  devisable  in  the 
same  manner  as  the  land  itself:  2  Black.  Com.  375.  This  is  the 
language  of  the  elementary  writers;  and  during  the  short  period 
of  time  between  the  statute  of  uses  and  the  subsequent  statute 
of  willsy  a  period  of  only  five  years,  I  have  not  been  able  to  find 
any  case,  and  few,  if  any,  could  have  arisen,  going  to  sustain, 
impeachy  or  explain  the  proposition.  If  it  is  meant  that  during 
this  period  a  cestui  qui  use,  under  a  feoffment  or  other  convey- 
ance, was,  by  force  of  the  statute  of  uses,  to  be  regarded  as  the 
owner  of  the  land  so  far  as  to  incapacitate  him  to  devise  such  use, 
be  having  no  capacity  to  devise  land,  I  perceive  no  objection  to 
the  proposition. 

But  to  render  the  doctrine  applicable  to  this  case,  it  must  go 
farther,  and  be  held  to  mean  that  a  use  created  by  will  is  con- 
verted into  land  by  the  statute,  and  therefore  was  not  devisable. 
One  of  the  things  necessary  to  the  execution  of  a  use  by  the 
statute  is  "  a  use  in  esse;"  and  it  seems  to  be  difficult  to  con- 
ceive how  the  statute  can  operate  upon  a  use  until  it  shall  be 
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raised,  and  in  existence;  and  if  a  use  was  raised  in  this  case,  it 
can  only  be  in  virtue  of  a  capacity  to  devise  such  au  interest. 
There  being,  then,  a  capacity  to  devise  the  use,  the  operation 
of  the  statute  upon  it,  if  it  is  such  a  use  as  could  be  executed  by^ 
the  statute,  it  appears  to  me  could  be  no  other  than  by  annex- 
ing the  possession  to  the  use,  to  vest  the  estate  in  the  devisee, 
who  would  take,  not  as  devisee,  but  under  the  statute  of  uses.' 
And  there  would  seem  to  be  no  objection  to  the  execution  of  the 
use  in  this  case,  if  the  position  is  correct  that  the  corporation 
are  not  prohibited  from  taking,  whatever  may  be  the  objection 
as  to  the  capacity  of  the  testator  to  devise  to  it  directly;  for  it 
has  been  held  in  the  case  of  a  feoffment  by  the  husband  to  A., 
for  the  use  of  his  wife,  that  such  a  use  is  executed  by  tho 
statute,  notwithstanding  the  husband  had  no  capacity  to  con- 
vey directly  to  his  wife:  Cru.  Dig.  tit.  11,  c.  3,  sec.  28.  But  all 
the  reasoning  arising  from  the  statute  of  uses  is  answered,  if  the 
use  in  this  case  is  such  as  could  not  be  executed  by  that  statute; 
for  clearly,  in  such  case,  it  could  have  no  operation  to  destroy 
the  capacity  to  devise.  The  question  then  arises,  whether  the 
use  iu  this  case  is  within  the  statute;  and  the  examination  of  it 
necessarily  casts  us  back  upon  the  will,  to  seek  for  the  intention  of 
the  testator.  He  devises  the  estate  to  trustees,  in  trust  for  the 
orphan  asylum  society,  to  be  applied  to  the  charitable  purposes 
for  which  the  association  was  established.  His  object  was  not  to 
benefit  the  society,  but  through  it  to  apply  the  estate  to  the 
charitable  purposes  for  which  the  society  was  organized.  The 
society  itself  is  a  trustee,  and  has  a  trust  to  perform  which  a 
court  of  equity  would  undoubtedly  enforce.  It  is  a  devise  to 
trustees  for  the  use  of  the  society,  as  trustees  for  certain  char- 
itable purposes.  Suppose  the  corporation  to  be  dissolved  by 
the  expiration  of  its  charter,  it  never  could  have  been  the  inten- 
tion of  the  testator  that  these  funds  should  be  diverted  from  the 
charitable  purposes  to  which  he  devoted  them;  and  a  court  of 
equity  never  could  permit  it.  If  the  corporation  should,  by 
dissolution  or  otherwise,  become  incompetent  to  execute  the 
trust  I  see  nothing  to  distinguish  the  case  from  that  of  the 
ordinary  one  of  a  failure  of  the  trustee,  in  which  the  court 
would  act  by  the  appointment  of  another. 

Again,  suppose  the  powers  of  the  corporation  to  be  enlarged 
by  a  statute  authorizing  it  to  do  banking  or  insurance  business, 
in  addition  to  the  charitable  operations  for  which  it  was  first 
incorporated,  will  it  be  contended  that  it  was  the  intention  of 
the  testator  that  these  funds  should  be  used,  or  that  the  law 
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would  permit  tbem.to  be  used  in  sucb  banking  or  insurance 
operations,  instead  of  being  applied  to  the  charitable  purposes 
designated  in  the  will?  I  apprehend  not.  If  it  is  granted, 
then,  that  the  corporation  itself  had  a  trust  to  execute  under 
this  will^  it  is  a  case  not  within  the  statute  of  uses;  for  that 
statute  can  only  execute  the  first  use,  which,  in  this  case,  would 
Test  the  estate  in  the  corporation,  unincumbered  by  any  trust 
for  charitable  purposes,  and  contrary  to  the  plain  intention  of 
the  testator. 

A  trust  is  a  use  not  executed  by  the  statute;  and  the  author 
of  the  Touchstone  remarks,  p.  507,  n.  1,  that  "one  of  the 
modes  of  creating  a  trust  is  said  to  be  where  lands  are  limited 
to  the  use  of  A.,  in  trust,  to  permit  B.  to  receive  the  rents  and 
profi^ts;  for  the  statute  can  only  execute  the  first  use."  The  con- 
clusions which  follows  my  view  of  the  case  are,  that  the  deyise 
of  the  real  estate  in  question  was  not  to  the  corporation  di- 
rectly, but  to  the  executors,  for  the  use  of  the  corporation,  upon 
the  contingency  which  has  happened,  to  be  appropriated  to 
certain  charitable  purposes;  that  under  the  statute  of  wills  there 
is  a  mere  incapacity  in  corporations  to  take  lands  by  devise, 
and  not  a  prohibition  against  their  taking. 

That  a  use  was  devisable  at  common  law  before  the  statute  of 
wills;  and  therefore  that  this  corporation  may  take  a  use  by 
devise,  not  being  prohibited  by  statute  from  taking  either  a 
use  or  the  land  itself.  That  the  use  in  this  case  is  not  such  as 
could  be  executed  by  the  statute  of  uses;  or  if  it  is,  that  the 
operation  of  the  statute  would  not  invalidate  the  devise,  but 
vest  the  estate  in  the  corporation. 

If  these  propositions  are  established,  it  follows  that  the  re- 
spondents are  entitled  to  the  estate  in  question;  and  that  the 
decree  of  the  court  of  chancery  is  at  least  substantially  correct. 

BuBBOws,  Gabdineb,  Haight,  MoCall,  and  Smith,  senators, 
concurred  that  the  decree  should  be  afi^med. 

Decree  of  reversal  as  to  the  real  estate. 


DsviSBS  TO  CoRFORATiONS. — ^The  doctrine  that  a  devise  «f  land  to  a  cor- 
poration is  void,  as  held  in  the  foregoing  decision,  is  approved  in  Seminary  qf 
Auburn  v.  Chikls,  4  Paige,  422;  Kuypersv,  Reformed  DiUch  Chureli,  6  Id.  674; 
Van  Kleeck  v.  li^ormed  Dutch  Church,  Id.  621;  AUomey^genercU  v.  R^ormed 
ProUdant  Dutch  Church,  33  Barb.  313;  McCaughal  v.  Jiyan,  27  Id.  386; 
and  Dascom  v.  Albertwn,  34  N.  Y.  684.  So,  whether  the  devise  is  direct  or 
indirect:  King  v.  UundU,  15  Barb.  150.  But  in  the  absence  of  statutory 
restrictions  a  corporation  may  take  and  hold  land:  Champlain  etc,  R,  R,  Co. 
▼.  Valentine,  19  Barb.  487.     That  corporations  might  always,  at  common  law. 
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take  bequests  of  such  personal  property  as  they  might  acquire  by  pnichaM, 
was  held  referring  to  the  principal  case  as  authority,  in  WilUama  ▼.  WiUiamt, 
8  K.  Y.  (4  Seld.)  530,  and  Shenoood  v.  American  Bible  Society,  I  Keyea,  5G4. 
The  opinion  of  Jones,  Chancellor,  that  a  devise  in  trust  for  a  corporation  is  valid 
is  reviewed  and  commented  on  at  length  by  Ho£fman,  Asst.  V.  C,  in  M'rigkl 
V.  Trustees  M.  E,  Church,  1  Hoff.  Gh.  227,  and  by  Gomstock,  C.  J.,  in  Dotes- 
ing  V.  Marsliall,  23  K.  Y.  366.  In  the  latter  case  a  devise  of  land  to  a  cot- 
poration  was  held  void,  but  at  the  same  time  it  was  decided  that  a  power 
given  in  the  will  to  executors  to  sell  realty  and  divide  the  proceeds  between 
certain  corporations  was  valid. 

Charitablb  Usbs. — This  subject  is  fully  discussed  in  the  note  to  DaahieU 
V.  Attorfiey^general,  9  Am.  Dec.  578.  The  opinion  of  Jones,  Chanoellor,  on 
this  point  in  the  principal  case  is  refenred  to  with  approval  in  Levy  ▼.  Levy, 
33  N.  Y.  134,  and  Bcucom  v.  Albertson,  34  Id.  584.  So,  the  podtion  taken 
by  the  chancellor  as  to  the  jurisdiction  of  chancery  to  enforce  charitable 
trusts  is  approved  in  King  v.  WoodhuU,  3  Edw.  Ch.  87;  Kinskem  v.  Lutheran 
Churches,  1  Sand.  Ch.  662;  De  Baraivte  v.  OoU,  6  Barb.  498;  Roberlmm  v. 
Bullions,  9  Id.  80. 

Repeals  bt  Imfuoahon. — See,  on  this  point,  the  note  to  Tcwte  ▼.  Mar* 
rett,  14  Am.  Dec  209.  The  doctrine  of  the  principal  case  that  repeals  by 
implication  are  not  favored,  and  that  a  statute  is  not  to  be  regarded  as  re- 
pealed by  a  subsequent  statute  unless  the  two  are  wholly  iireooncilabJe,  if 
approved  in  People  v.  Guild,  4  Denio,  552;  People  v.  Deming,  1  Hilt.  275;  S. 
C,  13  How.  Pr.  445.  Morgan  v.  Leland,  1  Code  Hep.  124;  Williams  ▼.  Potter, 
2  Barb.  320;  Van  Bensslaer  v.  Snyder,  9  Id.  308;  Vallance  ▼.  Bausch,  28 
Barb.  643;  8.  C,  17  How.  Pr.  253;  8  Abb.  Pr.  377;  Adams  r.  Perkins,  25 
How.  Pr.  371;  Mayoretc  cfNew  York  v.  Walker,  4  E.  D.  Smith,  267.  And 
where  parts  of  the  same  statute  are  apparently  repugnant  to  each  <»ther  they 
should  be  construed  so  that  both  may  operate  if  poiiiUe:  WaUom  ▼.  WdUom^ 
Deady,  605^  citing  the  principal  < 
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(9  OowxH,  687.] 

PdSBBBBiON  TO  MAiNTAiir  TRESPASS  FOR  CHATTELS. — ^Actaal  or  oonstnictivtt 

poflsesBion  is  neoemary  to  maintain  trespass  for  taking  chattels. 
CoKSTBUCTiTB  P08SI8SION  IS,  when  one  has  such  a  right  as  to  be  entitled  to 

reduce  goods  to  actaal  possession  at  any  time. 
OwKER  OF  Cattle  Loaned  to  another  for  an  indefinite  time,  who  retains  the 

light  of  property  therein,  may  maintain  trespass  for  taking  them  or  their 

increase  from  the  borrower's  possession,  though  that  possession  may  have 

been  continued  for  many  years. 
To  JusTiFT,  AS  FOR  A  DISTRESS  Damaob  FEASANT,  the  defendant  must  show 

actual  possession  of  the  land  trespassed  upon. 
PcTBCHASER  OF  Land  UNDER  A  DscREB  IN  Chancebt  MAT  Enter  peaceably 

and  take  possession,  and  may  then  distrain  cattle  doing  damage  on  the 

promises. 

Tbbspass  for  taking  and  converting  three  cows  and  a  calf. 
Plea,  the  general  issue,  with  notice  that  the  cattle  were  distrained, 
damage  feasant,  impounded  and  sold,  etc.  It  appeared  that 
two  of  the  cows  and  the  calf  were  of  the  increase  of  two  cows 
loaned  by  the  plaintiff  to  his  daughter  seventeen  years  before, 
the  method  of  a  loan  being  used  to  secure  the  property  from  the 
daughter's  husband,  a  man  of  intemperate  habits.  The  old 
cows  and  their  young  had  continued  in  the  possession  of  the 
daughter  and  her  family  ever  since  the  loan,  being  used  and 
exchanged  for  others  with  the  plaintiff's  concurrence.  The  old 
cows  were  killed  by  the  husband,  and  one  of  them  was  sold  by 
the  plaintiff's  direction,  and  another  cow  purchased  with  the 
proceeds.  The  other  cow  taken  by  the  defendant  was  loaned  to 
the  daughter  about  three  years  ago.     The  defendant  distrained 
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the  cattle  July  17,  1824,  as  damage  feasant  on  land,  of  wbicb 
be  claimed  to  be  owner  and  possessor,  and  afterwards  caused 
tbem  to  be  sold.  A  motion  by  the  defendant  for  a  nonsuit,  on 
the  ground  that  the  cattle  were  in  his  posf^ession,  and  Dot  in  the 
plaintiff's,  was  overruled;  and  the  judge  further  decided  that 
the  plaintiff  had  shown  title  to  the  two  cows  and  calf  raised  by 
the  daughter.  For  the  defendant,  it  appeared  that  he  purchased 
and  received  a  conveyance  of  the  land  on  which  the  cattle  were 
taken,  June  1,  1824,  at  a  sale  by  a  master  in  chancery,  under  a 
decree  against  the  plaintiff  and  his  son-in-law;  that  he  entered 
peaceably,  July  1,  1824,  without  being  forbidden  or  resisted  by 
any  one,  and  at  the  time  and  since  had  several  times  turned  his 
horse  upon  the  land,  and  had  authorized  others  to  do  so,  and 
had  once  turned  cattle  off  the  premises;  and  that  he  had  de- 
manded possession  from  the  plaintiff's  daughter,  which  was  re- 
fused. There  was  no  house  on  the  land.  The  plaintiff's  son- 
in-law  had  been  in  possession  seventeen  years  before  and  up  to 
the  defendant's  entry.  The  judge  charged  the  jury  that  the  de- 
fendant had  shown  a  right  of  possession,  but  no  actual  posses- 
sion which  would  justify  the  distraint.  Verdict  for  the  plaintiff. 
Motion  for  a  new  trial  by  the  defendant. 

E.  R.  VoriSf  for  the  motion,  insisted:  1.  That  the  plaintiff  had 
not  shown  title  to  the  increase  of  the  two  cows  first  loaned,  but 
that  they  belonged  to  the  hirer,  unless  it  was  otherwise  agreed: 
Gowen's  Treat.  160;  8  Johns.  435.  2.  That  the  defendant  had 
a  right  to  enter  and  take  possession:  McDougaU  v.  Sitcher,  1 
Johns.  42;  Taylor  v.  Cole,  3  T.  B.  292;  EyaU  v.  Wood,  4  Johns. 
150  [4  Am.  Dec.  258];  Rol.  Ab.  738. 

A.  Ward,  contra,  argued:  1.  That  the  plaintiff  had  constructive 
possession  sufficient  to  maintain  trespass:  PiUnam  v.  Wyley,  8 
Johns.  432  [5  Am.  Dec.  346J;  1  T.  B.  180, 190, 12;  2  Saund.  47, 
a,  c,  d,  k;  2  Bulst.  268;  Bac.  Abr.,  Execution  (H),  1.  2.  That 
the  defendant  had  not  actual  possession,  nor  a  right  to  take  pos- 
session without  an  ejectment. 

By  Court,  Savage,  C.  J.  The  first  question  to  be  considered 
is,  whether  the  plaintiff  had  such  a  property  in  the  cattle  as  to 
be  able  to  maintain  trespass.  For  this  purpose,  he  must  have 
had  the  actual  or  constructive  possession  at  the  time;  and  the  lat- 
ter is,  when  he  has  such  a  right  as  to  be  entitled  to  reduce  the 
goods  to  actual  possession  at  any  time:  8  Johns.  435;  Bac. 
Abr.,  Trespass  (C)  2;  1  T.  B.  480.  As  to  one  of  the  cows  there 
is  no  question,  and  as  to  the  residue,  he  does  not  seem  ever  to 
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have  relinquished  his  property;  nor  had  his  son-in-law  the  use 
of  the  cows  for  any  specific  time.  He^  no  doubt,  intended  the 
cows  for  the  use  of  his  daughter,  but  did  not  mean  to  place 
them  where  her  husband  or  his  creditors  could  dispose  of  them. 
He  acted  according  to  the  dictates  of  humanity,  and  will  be  pro- 
tected by  law  while  he  retains  the  right  of  the  property  in  him- 
self, as  that  draws  after  it  the  right  of  possession.  In  my  opin- 
ion, the  plaintiff  had  a  right  to  bring  this  action,  and  must  re- 
cover, unless  the  defendant  had  a  right  to  distrain  the  cattle. 
To  justify  as  for  a  distress  damage  feasant,  the  defendant  must 
fibow  that  he  had  actual  possession  of  the  land  trespassed  upon. 
That  he  had  the  legal  title  as  against  the  plaintiff  there  is  no 
doubt.  Had  he  a  right  to  take  possession  himself,  or  should  he 
be  driven  to  his  action  of  ejectment  ?  In  the  case  of  Tmjlor  v. 
Cole^  3  T.  B.  292,  to  an  action  of  trespass  the  defendant  pleaded 
that  by  virtue  of  a^.ya.,  he  sold  the  interest  in  a  certain  term  in 
the  opera  house  to  T.  H. ,  who  afterwards  entered  into  the  house, 
the  door  being  open,  and  peaceably  and  quietly  expelled  the 
plaintiff.  To  this  plea  the  plaintiff  demurred,  and  Lord  Kenyon 
says :  "  It  is  true  that  persons  having  only  a  right,  are  not  to  assert 
that  right  by  force;  if  any  violence  be  used,  it  becomes  the  subject 
of  a  criminal  prosecution.  The  question  is,  whether  a  person 
having  a  right  of  possession  may  not  peaceably  assert  it,  if  he  do 
not  transgress  the  laws  of  his  country.  I  think  he  may;  for  a 
person  who  has  a  right  of  entry,  may  enter  peaceably,  and,  being 
in  possession,  may  retain  it,  and  plead  that  it  is  his  soil  and 
freehold." 

The  case  of  Taunton  v.  Gostar,  7  T.  R.  427,*  was  an  action  of 
replevin.  The  defendant  was  tenant  from  year  to  year.  The 
landlord  (the  plaintiff)  gave  notice  to  quit,  but  the  defendant 
retained  possession  after  the  end  of  the  year.  The  plaintiff 
entered,  and  put  his  cattle  upon  the  locus  in  quo;  and  the  de- 
fendant distrained,  upon  which  the  plaintiff  brought  replevin. 
Lord  Kenyon  said:  "  The  case  is  too  plain  for  argument.  Here 
is  a  tenant  from  year  to  year,  whoso  term  expired  upon  a  proper 
notice  to  quit,  and  because  he  holds  over  in  defiance  of  law  and 
justice,  he  now  attempts  to  convert  the  lawful  entry  of  his  land- 
lord into  a  trespass.  If  an  action  of  trespass  had  been  brought 
it  is  clear  that  the  landlord  could  have  justified  under  a  plea  of 
liberum  tenementum." 

This  case  is  very  much  like  the  present.  It  has  been  decided, 
that,  under  a  sale  by  a  sheriff  upon  fi.  fa. ,  the  tenant  becomes 

■  _^ - 
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quasi  tenant  at  will  to  the  purchaser.  The  same  reason  holda 
in  case  of  a  sale  by  a  master  iu  chancery.  They  are  both  judi- 
cial sales.  The  defendant  then  was  landlord  to  the  son-in-law, 
and  entered  peaceably,  after  the  tenant's  interest  had  expired. 
Taunton  v.  Costar  shows  that  no  action  of  trespass  coold  be  sus- 
tained agaiost  the  defendant,  nor  had  the  tenant  a  right  to  dis- 
train the  defendant's  cattle  when  he  had  put  them  in  the  lot.  In 
this  court,  too,  there  is  abundant  authority  to  justify  the  entry 
of  the  defendant.  The  case  of  McDougall  y.  Sitcher,  1  John. 
40,^  decides  that  the  purchaser  of  real  estate  under  a  fi.  fa.  may 
enter  peaceably,  although  the  defendant's  property  is  on  the 
premises,  and  they  are  occupied  by  the  defendant's  servants. 
In  that  case  the  servants  of  the  former  owner  occupied  the  shop 
in  the  day  and  locked  it  at  night.  The  next  morning  the  par- 
chaser  was  in  possession,  and  the  court  said  that  a  purchaser  at 
a  sheriff's  sale  may  enter  upon  the  property  left  in  the  situation 
this  was  by  one  who  was  defendant  in  the  judgment;  that  he 
may  retain  the  possession  and  plead  it  to  be  his  soil  and  free- 
hold, to  any  suit  brought  by  the  debtor.  In  the  case  of  Bxfaii  v. 
Wood,  4  Johns.  150  [4  Am.  Dec.  258],  the  language  of  the  court 
is  still  stronger,  aud  justifies  the  idea  that,  as  between  the 
parties,  the  landlord  may  enter  by  force  upon  a  tenant  at  suffer- 
ance and  turn  him  out,  though,  as  between  the  landlord  and 
the  people,  he  would  be  subject  to  an  indictment:  People  v. 
NeUon,  13  Johns.  340. 

The  judge  at  the  trial  of  this  cause  was  of  opinion  that  the 
defendant  had  not  such  a  possession,  in  fact,  as  would  authorize 
the  distress.  Taunton  v.  Costar^  I  think,  shows  that  he  must  be 
considered  in  possession.  He  had,  in  fact,  taken  all  the  posses- 
sion the  property  was  susceptible  of,  and  was  the  only  person 
lawfully  in.  He  was,  therefore,  authorized  to  distrain.  In  my 
judgment,  the  plaintiff  can  not  recover,  and  a  new  trial  most  be 
granted. 

New  trial  granted. 

Possession  to  Maintain  Trespass  in  Cases  op  Chattels. — ^The  giBt  of  the 
action  of  trespass,  whether  real  or  personal  property  be  concerned,  "is  the 
injury  done  to  the  plaintiff's  possession:"  2  Greenl.  Ev.  sec  613;  Cooley  on 
Torts,  436.  Although  in  the  case  of  chattels  (which  alone  it  is  proposed  here 
to  consider),  a  declaration  in  trespass  which  fails  to  allege  that  the  plaintifi 
has  propei-ty  in  the  thing  t^ikeii  or  injured,  is  bad  on  demurrer:  UUev.  Long, 
6  Kand.  457,  7>o«/,  yet  the  x^riucipal  subject  of  inquiry  is  as  to  the  nature  of 
the  possession  upon  which  the  action  is  founded. 

1.    1  John.  43. 
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Actual  ok  Constbugtivb  Possession  Necbssabt. — In  order  to  maintain 
this  action  for  the  taking  of  a  chattel  or  for  an  injury  thereto,  it  mnst  appear 
that  the  plaintiff  had,  at  the  time  of  the  wrong  complained  of,  either  actual 
or  constructive  poBsession:  Bac.  Abr.,  Trespass,  C.  2;  1  Waterman  on  Trespass, 
sec  521;  Cooley  on  Torts,  436;  2  Greeul.  Er.  sec.  614;  SmUh  v.  Milles,  I  T. 
R.  475;  Ward  v.  Macauley,  4  Id.  489;  Bell  v.  Monakan,  Dudley  (S.  C.)  38; 
Hume  V.  TufU^  6  Blackf.  136;  Woodruff  v.  HaUey,  8  Pick.  333;  Muggridge 
V.  Eveleihy  9  Met.  233;  LwU  v.  Brown^  13  Me.  236;  Cannon  v.  Kinfiey,  3 
Scam.  9;  Oinaberg  v.  PoM,  35  Md.  605;  IVilgon  v.  MaHin,  40  N.  H.  88;  LewM 
V.  Carsaw^  15  Pa.  St  31;  WeUzel  v.  Marr,  40  Id.  463;  Corfiehl  v.  Corgell,  4 
Wash.  O.  C.  371.  The  principle  is  thus  stated  in  Gwillim's  note  to  Bac.  Abr., 
Trespass^  C.  2:  "To  entitle  a  man  to  bring  trespass,  he  must,  at  the  time 
when  the  act  was  done  which  constitutes  the  trespass,  either  havo  the  actual 
poasenion  in  him  of  the  thing  which  is  the  object  of  the  trespass,  or  he  must 
have  a  constructive  possession  in  respect  of  the  right  being  vested  in  him." 

The  nature  of  the  possession  necessary  to  sustain  the  action  is  very  clearly 
explained  also  by  Fowler,  J.,  delivering  the  opinion  of  the  court  in  Wilson  v. 
Martin,  40  N.  H.  88,  where  he  says:  "The  gist  of  trespass  to  personal  prop- 
erty is  the  injury  done  to  the  plaintiffs  possession.     The  substance  of  the 
declaration  is  that  the  defendant  has  forcibly  and  wrongfully  injured  prop- 
erty in  the  possession  of  the  plaintiff.     To  maintain  the  action  it  is  absolutely 
essential  that  the  plaintiff  should  have  had,  at  the  time  of  the  alleged  injury, 
either  actual  or  constructive  possession  of  the  property  injured.     His  posses- 
sion is  constructive  when  the  property  is  either  in  the  actual  custody  and 
occupation  of  no  one,  but  rightfully  belongs  to  himself,  or  wlieu  it  is  in  the 
care  and  custody  of  his  servant^  agent,  or  overseer,  or  in  the  hands  of  a  bailee 
for  custody,  carriage,  or  other  care  or  service,  as  a  depositary,  mandatary, 
csnier,  borrower,  or  the  like,  where  the  bailee  or  actual  possessor  has  no 
vested  interest  or  right  to  the  beneficial  use  or  enjoyment  of  the  property,  or 
to  retain  it  in  his  possession,  but  the  owner  may  take  it  into  his  own  hands 
at  pleasure.     But  where  the  general  owner  has  parted  with  the  actual  pos- 
>«»sion  in  favor  of  one  who  enjoys  the  exclusive  right  of  present  possession 
and  enjoyment,  retaining  to  himself  only  a  reversionary  interest,  tho  posses- 
sion is  that  of  tho  lessee  or  bailee,  who  alone  can  maintain  an  action  of  tres- 
pasafora  forcible  injury  to  the  property:  1  Chit  PL  (7  ed.)  188, 195;  2Greenl. 
£v..  sees.  613,  614,  61G,  and  authorities  cited;  Clark  v.  Carlton,  1  N.  H.  110; 
Poole  v.  Symoiuls,  Id.  2S9  [8  Am.  Dec.   71];   IleaUt,  v.  Went,  28  Id.  101; 
MouUon  V.  Robinson,  27  Id.  550;  Marsliall  v.  Davis,  1  Wend.  109;  Nash  v. 
Moalicr,  19  Id.  431 ;  NewJiaU  v.  Dmlap,  14  Me.  180;  Qay  v.  SmUh,  38  N.  II. 
171." 

Since  actual  or  constructive  possession  is  necessary  to  support  the  action,  it 
follows  that  trespass  will  not  lie  whero  there  is  a  mere  right  to  obtiin  jMrascs- 
sion  by  action  or  other  legal  proceeding.  Thus  a  widow  can  not  maintain 
ti^pass  against  the  administrator  of  her  deceased  husband  for  refusing  to  set 
apart  to  her  certain  goods  of  the  estate,  as  required  by  statute,  and  for  dis- 
poning of  them  in  course  of  administration:  Neeky  v.  McCormick,  25  Pa.  St. 
255.  Kor  can  tho  action  be  founded  upon  a  demand  and  refusal  ufter  the 
taking  of  the  goods:  Imlay  v.  Sage,  5  Conn.  489. 

The  division  of  possession  into  actual  and  constructive,  when  regarded  aa 
toe  foundation  of  an  action  of  trespass,  is  the  one  which  is  usually  adopted. 
Mr.  Justice  Cooley,  however,  has  a  different  classiiication.  Ho  says:  *'  Tho 
pttBsession  disturbed  by  a  trespass  may  bo  either:  1.  That  of  a  general  owner 
of  the  property;  or,  2.  That  of  ouo  having  a  special  property  therein,  as  rnort* 
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gagec,  bailee,  or  officer;  or,  3.  That  of  a  mere  possessor,  by  which  is  meant  one 
who  has  a  peaceable  possession,  but  who  shows  in  himself  no  other  right :*^ 
Cooley  on  Torts,  436.  The  third  sabdivisiou  here  mentioned  might  soem  to  in- 
dicate that  in  the  opinion  of  the  distinguished  author  a  '*mere  poeaeasor"of  a 
chattel,  who  does  not  assert  or  pretend  that  he  has  any  property  in  it,  can  uiain- 
tain  trespass  for  the  disturbance  of  his  possession  of  it.  But  this  is  contrary  to 
the  doctrine  laid  down  in  HUe  v.  Long,  6  Band.  457,  poet,  on  the  authority  of  Baa 
Abr.,  Trespass,  I,  that  a  declaration  in  trespass  which  does  not  claim  that  the 
thing  taken  is  the  plaintiff's  property  is  bad  on  demurrer.  So  in  CaniioH  v.  Km- 
net/f  3  Scam.  9;  Perkvis  v.  Weston,  3  Gusli.  549,  and  in  many  other  cases,  it  is 
held  that  possession  under  a  claim  of  property,  either  general  or  special,  is 
necessary  to  maintain  trespass.  The  object  of  the  action  is  to  vindicate  the 
possession  of  property,  but  by  this  is  meant  the  possession  of  it  as  property, 
the  property  of  the  plaintiff.  A  "mere  possessor"  may,  in  certain  cases, 
maintain  the  action,  but  in  theory,  at  least,  the  law  regards  him  as  owner, 
and  merely  accepts  his  possession  as  sufficient  proof  of  ownership;  and  this 
ts  perhaps  what  is  meant  by  tlie  classification  above  referred  to. 

Actual  Possesston  Sufficient. — It  is  well  settled  that,  as  against  a  mere 
stranger,  or  wrong-doer,  who  can  show  no  better  right,  bare  possession  is 
sufficient  to  maintain  trespass  for  an  injury  to,  or  the  taking  of,  a  chattel:  1 
Hilliard  on  Torts,  518;  2  Greenl.  Ev.  sec  614;  1  Waterman  on  Trespass,  sec 
515;  Potter  v.  IVashbum,  13  Vt.  558;  Iloyt  v.  Gelslon,  13  Johns.  141;  Sw  C, 
Id.  561;  Hendricks  v.  Decker,  35  Barb.  298;  Odiorne  v.  Collet/,  9  Am.  Dec 
39;  S.  C,  2N.  H.  66;  Pickering  v.  Coleman,  12  N.  H.  148;  Boston  v.  Xeat, 
12  Mo.  125;  Brovm  v.  Ware,  25  Me.  411;  Staples  v.  SmUh,  48  Id.  47a 
Thus,  a  naked  bailee  from  whose  actual  and  exclusive  possession  a  chattel  is 
wrongfully  taken  may  maintain  the  action:  Carson  v.  Prater,  6  Cold.  56ol 
So  a  tenant  of  a  farm  upon  which  the  property  is  when  taken:  Gil -ton  v. 
Wood,  20  111.  37.  And  actual  possession  is  sufficient  against  a  wrong-doer, 
or  one  who  can  show  no  better  title,  though  it  be  "without  the  consent,  or 
even  adverse  to  the  real  owner:"  Miller  v.  Kirhy,  74  IlL  242.  It  is  no  de» 
fense  to  show  title  in  a  third  person,  unless  the  defendant  connects  himself 
therewith:  Ilamner  v.  Wilsey,  17  Wend.  91;  Sickles  v.  Gould,  51  How.  Pr. 
22;  Crawford  v.  Bynum,  6  Cold.  381.  Thus,  in  Nelson  v.  Cfterrill,  1  Moore 
&  S.  452;  S.  C,  7  Bing.  663;  8  Id.  316,  a  defendant  in  trespass  having  failed 
to  make  out  title  in  himself,  sought  to  defend  under  the  title  of  a  third  per- 
son, but  the  court  would  not  permit  it.  '*I  think,*'  said  Lord  Chief  Justice 
TTindal,  "that  would  be  admitting  a  trespasser  to  clothe  himself  with  rights 
which  the  law  does  not  allow  him.*'  But  if  the  defendant  can  connect  him- 
self with  the  title  of  such  third  person  he  may  protect  himself  thereunder 
against  one  who  shows  only  a  bare  possession:  JItUcIiinson  v.  Lortl^  1  Wis. 
^286. 

Possession  AcQumED  Tortiouslt  is  sufficient  against  a  stranger  who  can 
show  no  better  right:  2  Greenl.  Ev.,  sec  617,  and  cases  cited;  Crinerv.  P&f, 
2  Head.  398.  Thus,  where  the  defendant,  an  officer  who  had  seixed  the 
property  on  execution,  attempted  to  show,  under  the  general  issue,  that  the 
plaintiff's  possession  was  acquired  by  a  fraudulent  sale  from  the  executioo 
debtor,  the  execution  having  been  excluded  on  account  of  a  variance  between 
it  and  the  plea  of  justification,  the  court  would  not  permit  him  to  do  bo: 
Harrison  v.  Davis,  2  Stew.  350.  To  the  same  effect  is  DenurJc  v.  Chapmas, 
11  Johns.  132.  So  in  Wusiland  v.  PotterfiM,  9  W.  Va.  438,  ]X>8SC8sion  was 
held  sufficient  evidence  of  title  to  maintain  trespass  against  mere  strangers, 
where  the  defendants  offered  certain  admissions  of  the  plaintiff's  grantor  tc 
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prove  that  the  transfer  was  fraadulent.     So  in  Fletcher  v.  Coht  26  Vt.  170,  it 
was  held  that  one  tort  feasor  may  always  recover  in  trespass  against  a  subse- 
qaent  tort  feasor  who  shows  no  right  whatever.     But  possession  acquired  by 
an  unlawful  sale  can  never  enable  one  to  maintain  trespass  against  the  true 
owner:  Heed  v.  Lucas,  42  Tex.  529.     Possession  under  a  void  assignment, 
with  the  consent  of  the  true  owner,  is  sufficient  title  against  a  mere  stranger: 
Barker  v.  CTiase,  24  Me.  230.     One  who  purchases  an  article  on  Sunday,  in 
▼iolation  of  law,  and  obtains  possession  from  thp  vendor  on  a  subsequent  day, 
may  bring  trespass  against  an  officer  seizing  it  under  an  execution  against  the 
▼endor:  Smith  v.  Bean,  15  N.  H.  577.     In  that  case,  Parker,  C.  J.,  delivering 
the  opinion  of  the  court,  said:     "  It  is  generally  said  of  such  an  illegal  con- 
tract that  it  is  void:  Drury  v.  De  la  Fontaine,  1  Taunt.  175;  Allen  v.  Deminrj, 
14  N.  H.  133,  137,  138,  and  cases  there  cited;  Lewis  v.  Welch,  Id.  294,  298. 
If  this  were  so,  and  the  contract,  in  the  broad  sense  of  the  term,  were  void, 
no  property  would  pass  by  it;  the  vendor  might  reclaim  the  property  at  will, 
and  being  his  property  it  would  be  subject  to  attachment  and  levy  by  his 
creditors,  in  the  same  manner  as  if  the  attempt  to  sell  had  never  been  made. 
Bat  this  is  not  what  is  intended  by  such  phraseology.     The  transaction  being 
illegal,  the  law  leaves  the  parties  to  suffer  the  consequences  of  their  illegal 
acts.     The  contract  is  void,  so  far  as  it  is  attempted  to  be  made  the  founda- 
tion of  legal  proceedings.     The  law  will  not  interfere  to  assist  the  vendor  to 
recover  the  price.     The  contract  is  void  for  any  such  purpose.     It  will  not 
snstain  an  action  by  the  vendee  upon  any  warranty  or  fraud  in  the  sale.     It 
is  void  in  that  respect.     The  principle  shows  that  the  law  will  not  aid  the 
vendor  to  recover  the  possession  of  the  property,  if  he  have  parted  with  it. 
The  vendee  has  possession,  as  of  his  own  property,  by  the  assent  of  the 
vendor;  and  the  law  leaves  the  parties  where  it  finds  them.    If  the  vendor 
fthonld  attempt  to  retake  the  property,  without  process,  the  law  finding  that 
^e  vendee  had  a  possession  which  could  not  be  controverted,  would  give  a 
lemedy  for  the  violation  of  that  possession.    When,  then,  it  is  said  that  the 
contract  is  void,  the  language  is  used  with  reference  to  the  question  whether 
there  is  any  legal  remedy  upon  it:  See  Fennell  v.  Ridler,  5  Bam.  &  C.  406, 
opinion  of  Bayley,  J." 

Skrvant  in  Possession  can  not  Maintain. — One  who  is  in  possession  of 
a  chattel  as  a  mere  servant  can  not  maintain  trespass,  for  his  possession  is 
that  of  his  master  or  employer;  Possession  in  that  character  can  not  war- 
rant a  presumption  of  ownership.  On  this  principle  it  was  held  in  Perkins  v. 
Weston,  3  Gush.  649,  that  the  school  committee  of  a  town  could  not  maintain 
trespass  for  the  taking  of  the  school  registers  by  other  persons  claiming  also 
to  be  the  school  committee,  for  the  reason  that  they  were  merely  the  servants 
of  the  town.  Metcalf,  J.,  delivering  the  opinion  of  the  court  in  that  case, 
said:  "A  party  can  not  maintain  an  action  of  trespass  for  taking  and  carry- 
ing away  chattels  from  him,  unless  he  had  actual  or  constructive  possession 
thereof,  at  the  time  of  the  taking,  and  also  a  general  or  qualified  property 
therein.  As  against  a  mere  stranger  and  wrong-doer,  possession  is  sufficient 
evidence  of  property.  But  the  possession  of  a  servant  is  the  legal  posses- 
sion of  the  master  only;  and  when  chattels  are  taken  from  the  servant,  they 
are  taken  from  the  possession  of  the  master,  who  alone  can  maintain  trespass 
and  recover  damages  against  the  taker:  Gouldsb.  72,  pi.  18;  Bloss  v.  IIol* 
man^  Owen,  52;  2  BL  Com.  396;  Hammond,  N.  P.  222;  3  Steph.  N.  P.  2636. 
See,  also,  Addison  v.  Round,  6  Nev.  &  M.  422.  So  the  possession  of  an 
officer  of  a  corporation  is  the  possession  of  the  corporation;  and  when  chat- 
tels belonging  to  the  corporation  are  taken  from  him,  they  are  taken  from  thi* 
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possession  of  the  corporation,  which  alone  is  entitled  to  sue  for  and  recoTor 
damages  for  the  taking,  unless  the  officer  is  authorized  by  stataie  to  sue  in 
his  own  name.  In  the  present  case,  we  are  of  opinion  that  the  school  com* 
mittee  had  no  property,  general  or  qualified,  in  the  school  registers,  and  no 
such  possession  thereof,  distinct  from  the  possession  of  the  town,  as  is  re- 
quired by  law  in  order  to  enable  them  to  maintain  this  action  and  recover 
damages  to  their  own  use;  but  that  they  had  only  the  custody  or  chai^ge  of 
the  registers,  as  officers  and  servants  of  the  town." 

But  in  Moore  v.  Robinson,  2  Bam.  k  Aid.  817,  it  was  held  that  the  master 
of  a  fly-boat,  employed  to  navigate  her  for  weekly  wages,  and  havin^^  other 
persons  under  him  to  work  the  vessel,  had  such  an  interest  in  her  that  he 
could  nuiinfjLin  trespsss  against  one  who  cut  the  rope  by  which  she  was 
towed. 

AcnoN  BT  Bailee. — A  bailee  of  chattels  may  maintain  trespass  for  the 
taking  of  them  against  any  one  but  the  owner;  and  if  he  have  an  interest  and 
the  taking  is  tortious,  he  may  maintain  the  action  even  against  the  owner:* 
Jones  V.  McNeil,  2  Bailey  (S.  C.)  466;  Burdict  v.  Murray,  3  Vt.  502;  Cowing 
V.  8)iow,  11  Mass.  415;  Neffw,  Tliompson,  8  Barb.  213.  Thus,  where  certain 
skins  were  delivered  by  the  owner  to  the  plaintiffs  to  be  manufactured  into 
morocco,  and  turned  over  to  the  owner  at  the  plaintiffs'  shop  at  so  mnch 
a  piece,  and  the  owner  afterwards  turned  them  out  to  a  creditor,  who  caused 
them  to  be  attached,  it  was  held  that  the  plainti£b  could  maintain  trespass 
for  such  taking:  Burdict  v.  Murray,  3  Vt. '  302.     So,  where  sheep  are  taken 
from  a  bailee  having  a  lien  for  keeping  them,  either  the  owner  or  the  bailee 
may  maintain  trespass:  Neff  v.  Thompson,  8  Barb.  213.     Where  a  horse  is 
left  with  one  to  be  kept  until  his  keeping  is  paid  for,  he  may  recover  in  tres- 
pass to  the  extent  of  his  lien:  OiUcali  v.  Durling,  25  N.  J.  L.   (1  Dutch)  443. 
An  agister  for  keeping  cattle,  it  was  held  in  Bass  v.  Pierce,  16  Barb.  595, 
may  maintain  trespass  for  the  taking  of  them,  even  though  he  has  no  lien  for 
keeping  them.     In  Cowing  v.  Snow,  11  Mass.  415,  a  master  of  a  vessel  hav- 
ing made  a  purchase  of  flour  for  one  Ck)wing,  and  having  a  lien  thereon  for  an 
advance  made  to  complete  the  purchase,  and  also  for  the  freight,  delivered 
the  flour  to  Snow,  with  instructions  not  to  give  it  up  to  Cowing  until  pay- 
ment was  made.    Cowing  took  the  flour  from  the  wharf  where  it  was  lying, 
without  having  paid  charges,  and  it  was  held  that  Snow  could  maintain  tres- 
pass against  him.     A  shopkeeper  taking  goods  on  sale  or  return,  has  a  special 
property  coupled  with  possession,  and  may  maintain  trespass  for  the  taking 
of  such  goods:  Colwill  v.  Beeves,  2  Camp.  575.     A  consignee  who  has  made 
advances  can  maintain  trespass  against  an  officer  attaching  the  goods  for  the 
consignor's  debt:  Brownell  v.  Carnley,  3  Duer,  9.    A  defendant  in  exeeotioo 
having  been  constituted  the  bailee  of  the  sheriff  to  keep  the  goods  levied 
on,  may  maintain  trespass  for  an  injury  to  his  possession  by  the  taking  of  the 
goods:  Browning  v.  Skillman,  24  N.  J.  L.  351. 

Ofvicer  Holding  under  Execution  or  other  Writ. — An  officer  in 
possession  of  goods  by  virtue  of  a  levy  of  an  execution  or  attachment  has 
such  a  special  property  therein  that  he  can  maintain  trespass  for  the  taking 
or  other  injury  of  such  goods:  Whitney  v.  Ladd,  10  Vt.  165;  SeweU  v.  Harring- 
ton,  11  Id.  141;  Gibbs  v.  Chase,  10  Mass.  125.  So,  though  property  enough  is 
left  in  his  hands  to  satisfy  the  writ:  Marsh  v.  White,  3  Barb.  618.  Kor  is 
the  right  of  an  officer,  who  has  attached  goods  to  maintain  trespass  for  the 
taking  of  them,  affected  by  the  fact  that  the  debtor  has  made  an  assignment 
to  the  creditor  in  discharge  of  the  judgment:  Fletcher  v.  CoU,  26  Vt.  170, 
And  in  an  action  against  a  stranger,  the  officer  need  not  show  a  judgment  as 
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the  baais  of  the  execution:  Barker  v.  MiUer,  6  Johns.  195.  But  if  the  proccsH 
is  void,  the  officer  can  not  maintain  trespass  for  the  goods  levied  upon: 
Sari  V.  Camp,  16  Wend.  562;  nor  if  he  has  abandoned  the  goods:  Taintor 
▼.  IVilliamSf  7  Ck>nn.  271.  It  is  no  defense  to  an  action  by  an  officer  for  the 
taking  of  goods  upon  which  he  has  levied  an  execution,  that  the  goods  were 
mortgaged  or  belonged  to  a  third  person,  or  were  exempt  from  execution: 
Oibba  V.  Chast,  10  Mass.  125.  Nor  is  the  officer  deprived  of  tho  right  to 
maintain  trespass  for  the  taking  of  goods  attached  by  him  by  the  fact  that 
the  attaching  creditor  has  made  an  agreement  releasing  him  from  liability: 
Huntley  v.  Bacon,  15  Conn.  267.  Where  the  officer  delivered  the  goods  to 
a  bailee,  taking  his  receipt,  and  the  latter  delivered  them  to  another  per- 
Bon  for  safe  keeping,  and  they  were  taken  from  such  other  person  in  another 
state,  it  was  held  that  the  officer  might  bring  trespass  for  such  taking: 
Browndi  v.  Manchester,  1  Pick.  232.  Where  a  sherifF  delivered  property  to 
receiptors,  taking  their  agreement  to  redeliver  it  at  a  time  and  place  speci- 
fied, and  an  authority,  in  case  of  their  failure  to  do  so,  to  enter  judgment  by 
confession  against  them,  it  was  held,  on  a  removal  of  the  goods  by  the  de- 
fendant in  execution  before  the  expiration  of  the  time  for  their  redelivery, 
the  sheriff  could  not  maintain  trespass  against  him:  Lewis  v.  Car  saw,  15  Pa. 
St.  31.  Before  the  levy  of  an  execution,  but  after  the  lien  thereof  has  at- 
tached, the  sheriff  can  not  maintain  trespass  against  one  taking  the  debtor's 
goods  under  a  claim  of  right:  CluUy  v.  Lochhart,  59  Pa.  St.  376.  As  said 
by  Mr.  Justice  Agnew  in  the  case  just  cited:  '*The  plaintiff  had  by 
this  writ  only  a  right  to  levy,  but  no  actual  possession.  He  was  not  an 
owner,  but  armed  merely  with  a  power,  and  therefore  can  maintain  no  action 
founded  upon  an  injury  done  to  the  possession." 

The  special  property  acquired  in  chattels  by  the  levy  of  an  execution  does 
not  inure  to  the  plaintiff  in  execution,  nor  give  him  any  possession  or  right 
of  possession  by  virtue  of  which  he  can  maintain  trespass  for  a  subsf  quent 
taking  of  the  goods,  as  by  a  landlord  distraining  for  arrears  of  rent.  That 
right  belongs  solely  to  the  officer:  Taylor  v.  Manderson,  1  Ash.  130. 

A  deputy  sheriff  is  in  some  cases  spoken  of  as  the  mere  servant  of  the 
sheriff,  and  it  is  consequently  held  that  when  he  attaches  property,  or  seizes 
it  in  execution,  his  possession  is  merely  that  of  his  superior  and  does  not  au- 
thorize him  to  maintain  for  a  taking  of  such  property:  TenmlUger  v.  Wlteeler, 
35  Barb.  620.  But  in  other  cases  it  is  held  that  the  deputy,  by  reason  of  his 
ultimate  liability  to  the  sheriff,  may  maintain  trespass  for  such  taking: 
Stanton  v.  Hodges,  6  Vt.  64. 

A  MoRTGAOOR  OF  A  CHATTEL  1CA7  MAINTAIN  trespass  against  a  stranger 
who  wrongfully  takes  it  from  his  possession,  and  the  title  of  the  mortgagor 
is  no  defense  to  the  action:  Hamner  v.  Witsey,  17  Wend.  91.  And  where  the 
owner  of  property  mortgages  it  for  another's  debt,  he  may  nevertheless  main- 
tain trespass  for  a  seizure  of  it  for  such  other  person's  debt:  Cram  v.  Bailey, 
10  Gray,* 87.  One  who  has  made  a  conveyance  of  property  in  trust  to  secure 
a  debt,  but  has  stipulated  that  he  is  to  have  possession  in  conjunction  with 
tbc  trustee,  and  to  deal  with  the  property  as  his  own,  may  maintain  trespass 
against  an  officer  seizing  it  under  an  execution  against  the  creditor  for  whose 
benefit  the  conveyance  was  made:  Thus,  in  Miller  v.  Kirhy,  74  IlL  242,  it 
appeared  that  the  plaintiff  had  purchased  the  stock  of  a  jewelry  store  from 
certain  persons,  and  had  given  a  trust  deed  of  the  property  to  secure  an  un- 
paid balance  of  the  purchase-money.  The  trust  deed  provided  that  the 
plaintiff  was  to  have  possession  of  the  store  and  stock  in  conjunction  with 
the  trustee,  and  was  to  have  "full  right,  power,  and  authority  to  carry  on  the 
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basiness  of  said  store  in  liis  own  name,  to  have  his  signs  out  as  such  owner, 
to  sell  the  goods,  etc.,  to  receive  the  proceeds,  etc.,  and  to  have  the  manage- 
ment of  said  business  in  the  same  manner  as  a  retail  jewelry  business  is  gen- 
erally carried  on."  A  part. of  the  stock  was  subsequently  levied  on  under  an 
execution  against  the  parties  from  whom  the  plaintiff  purchased,  and  it  vras 
held  that  the  trustee's  possession  was  merely  constructive  while  the  plaintiff 
was  in  actual  possession,  and  that  the  latter  could  maintain  trespass  for  such 
seizure. 

Creditors  in  Possession  of  pro))erty  of  their  debtor,  under  a  contract 
allowing  them  to  manage  and  control  it  until  their  claim  is  paid,  may  have 
trespass  against  an  officer  attaching  it  as  the  debtor's  property:  Iloufe  v. 
Keeler,  27  Conn.  538.  Where  a  large  quantity  of  brick  had  been  sold  to  a 
creditor,  to  be  taken  out  of  an  unfinished  kiln,  and  he  had  possession  of  the 
kiln,  it  was  held  that  he  had  sufficient  possession  of  the  brick  to  enable  him 
to  bring  trespass  for  the  taking  of  them:  Crofool  v.  Bennett^  2  N.  Y.  258.  A 
mortgagee  in  possession  may  have  trespass  against  an  officer  attaching  the 
mortgaged  goods  as  the  mortgagor's  property,  although  the  mortgage  is  after- 
wards declared  void  as  beiug  in  fraud  of  the  bankrupt  law;  but  the  invalidity 
of  the  mortgage  may  be  shown  for  the  purpose  of  reducing  the  verdict  to 
nominal  damages:  Perry  v.  Chandler,  2  Cush.  237.  A  second  mortgagee  in 
possession  may  sue  in  trespass  for  the  taking  or  injury  of  the  goods,  although 
a  prior  mortgage  is  still  unsatisfied:   WltUe  v.  Webb,  15  Conn.  302. 

Actual  Possession,  What  Constitdtes. — The  character  of  the  actnal 
possession  which  is  necessary  to  maintain  an  action  of  trespass  for  the  taking 
of  chattels,  depends  very  materially  upon  the  nature  of  the  property.  The 
possession  which  is  commonly  had  of  the  particular  kind  of  property  in  ques- 
tion, is  sufficient.  Thus  in  the  case  of  a  mare,  of  which  the  plaintiff  had  no 
general  ownership,  but  which  he  was  accustomed  to  use  and  work,  sometimes 
keeping  her  up  and  sometimes  permitting  her  to  run  out  with  his  other  stock, 
it  was  held  that  although  at  the  time  of  an  alleged  trespass  the  mare  was 
not  within  the  plaintififs  inclosure,  he  nevertheless  had  such  actual  posses- 
sion as  to  be  able  to  sue  for  such  trespass:  Boston  v.  Neat,  12  Ma  125. 
Napton,  J.,  delivering  the  opinion  of  the  court  in  that  case,  said:  "I  do  not 
lose  the  possession  of  my  horse  whenever  he  is  turned  loose  on  the  prairie. 
A  constructive  possession  follows  the  title,  but  an  actual  possession  is  prima 
facie  evidence  of  title.  *  An  actual  possession  is  a  phrase  which  must  be  un- 
derstood with  reference  to  the  subject.  If  the  property  be  a  living  animal, 
capable  of  locomotion  and  accustomed  to  run  at  large,  subject  only  to  be 
caught  at  the  will  of  the  owner,  exercising  the  usual  acts  of  ownership  over 
such  an  animal  must  be  understood  as  such  a  possession  as  will  maintain  an 
action." 

Nor  is  it  necessary  that  the  plaintiff,  in  an  action  of  trespass  for  an  injury 
to  personal  property,  should  have  been  in  the  exclusive  possession  of  the 
place  in  which  such  property  was  kept  in  order  to  have  had  exclusive  pos- 
session of  the  property  itself.  A  man  may  have  exclusive  actual  possession 
of  a  wagon  standing  in  a  yard  occupied  in  common  by  himself  and  another 
person:  Potter  v.  Mather,  24  Conn.  551. 

But  Where  the  Right  Depends  Solely  on  Actual  Possession,  there 
must,  at  least,  be  such  possession  as  the  subject-matter  is  capable  of.  Thus^ 
in  the  case  of  fixtures  attached  to  the  freehold,  there  can  be  no  possession  of 
them  as  chattels  unless  the  party,  not  being  owner  of  the  land,  has  reduced 
them  to  possession  as  such.     Hence,  where  an  auctioneer  was  put  in  poeaee- 
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Bion  of  a  house  for  the  purpose  of  selling  certain  fixtures  attached  thereto, 
and  the  right  of  removing  the  same,  it  was  held  that  he  had  not  such  posses- 
sion of  the  fixtures  as  to  be  able  to  maintain  trespass  for  the  taking  of  them: 
IMivu  V.  Banksy  3  Exch.  435;  S.  C,  18  L.  J.  (Exch.)  213.  In  a  case  of 
wheat  growing  upon  land,  it  was  held,  in  Algood  v.  Hutchhis,  3  Murph.  N.  C. 
496y  -where  neither  party  had  title  to  the  land,  that  the  plaintiff,  having  cut 
the  wheat,  bad  sufficient  possession  to  maintain  trespass  against  the  defend- 
ant for  hauling  it  away.  But  in  McOakey  v.  Moore,  3  Ired.  L.  35,  where  two 
persons  respectively  claimed  title  to,  and  cultivated,  a  crop  of  com  in  a  field 
which  both  claimed,  but  to  which  neither  had  title  nor  actual  possession,  and 
one  of  them  gathered  the  com,  piled  it  in  heaps  in  the  field,  and  left  it  for  a 
weeky  it  was  held  that  he  had  not  acquired  sufficient  possession  to  maintain 
trespass  against  the  other  for  taking  it  away. 

Antmaus  Term  Natuils. — To  constitute  such  possession  of  animals  /erco 
ncUmrte^  as  to  enable  the  possessor  to  maintain  trespass  for  them,  they  must 
be  brought  into  his  actual  power:  2  Greenl  Ev.  sec.  620,  and  cases  cited. 
Where  one  was  pursuing  a  fox,  and  another  person  in  his  sight  killed  and 
carried  away  the  animal,  it  was  held  that  the  former  had  not  such  possession 
as  to  be  able  to  maintain  trespass:  Pierson  v.  Poet,  2  Am.  Dec.  2C4.     Where 
the  plaintiff,  being  engaged  iu  fishing,  cast  a  seine  around  a  shoal  of  mack- 
erel, with  the  exception  of  a  small  opening  which  the  seine  did  not  quite  till 
np,  and  through  which  in  the  opinion  of  experienced  persons  the  fish  could 
not  escape,  and  the  defendant  entered  with  his  boat  and  took  the  fish,  it  was 
held  that  the  plaintiff's  possession  was  not  complete  so  as  to  enable  him  to 
maintain  trespass:  Young  v.  Ilicfiens,  1  Dav.  &  Meriv.  592;  S.  C.  6  Q.  £.  (6 
Ad.  &  £L  K.  S.)  €06.    In  that  case,  Lord  Denman,  C.  J.,  used  the  following 
langoage:  "  It  certainly  results  from  the  evidence  in  this  case  that  the  fish 
were  reduced  to  a  condition  in  which  it  was  in  the  highest  degree  probable 
that  the  plaintiff  would  become  possessed  of  them.     Bat  it  is  equally  certain 
that  he  had  not  become  possessed.     Whether  the  necessary  possession  be 
rightly  described  by  the  word  custodia  or  occupatio,  1  think  it  is  not  attained 
until  the  plaintiff  has  brought  the  animals  into  his  actual  power.     It  may 
be»  indeed,  that  the  defendant  has  committed  a  tortious  act  in  preventing  the 
plaintiff  from  completing  his  possession."    But  actual  possession  acquired  by 
a  wrongful  act  will  not  in  such  a  case  enable  one  to  sue  in  trespass.    Where 
a  trespasser  kills  game  on  another's  land  it  belongs  to  the  owner  of  the  land, 
and  the  trespasser  acquires  no  title  to  it  by  his  possession:  Blades  v.  Bigys, 
11  H.  of  L.  Caa.  (Clark),  621. 

CoNSTRUcnvE  Possession  to  Mahttain  Trespass. — If  the  plaintiff  in  an 
action  of  trespass  for  the  taking  or  injury  of  chattels,  had  not  actual  posses- 
sion when  the  wroug  was  committed,  he  must  have  had  constructive  posses- 
sion or  the  action  will  not  lie;  that  is  to  say,  he  must  have  had  a  property  in 
the  thing  and  the  right  to  immediate  possession:  1  Waterman  on  Trespass, 
sees.  520,  521,  522;  Smitfi  v.  MiUea,  1  T.  R.  475;  Woodruffs,  Ilalsey,  8  Pick. 
333;  Brown  v.  Tfiomas,  26  Miss.  335;  Howe  v.  Farrar,  44  Me.  233,  and  cases 
cited  at  the  beginning  of  this  note.  Constructive  possession  is  thus  defined 
by  Parker,  C.  J.,  in  Woodruff"  v.  Halsey,  8  Pick.  333:  "Constructive  posses- 
sion is  where  the  general  owner,  although  the  chattel  is  in  the  actual  posses- 
sion of  another,  has  the  right  to  reclaim  it  immediately,  the  person  in  pos- 
session not  being  entitled  to  retain  it  against  his  will. " 

That  the  general  owner  who  has  such  constructive  possession  may  main- 
tain the  action  is  a  settled  doctrine  of  the  law  of  trespass:  1  Waterman  on 
Trespass,  sec.  520;  Bac.  Abr.,  Trespass,  C.  2;   Carson  v.  Nobkt,  6  Am.  Dec. 
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554;  Butler  v.  Collins,  12  Cal.  457.     "  Therefore,"  says  Gwillin  in  his  note  to 
Bac  Abr.,  Trespass,  C.  2,  **  the  lord  may  before  seizure  maintain  trespass  for 
an  estray  or  wreck  taken  by  a  stranger.     For  the  right  is  in  the  lord,  and  a 
constractive  possession  in  respect  of  the  thing  being  within  the  manor  of 
whichhe  is  lord.     So  the  executor  has  the  right  immediately  on  the  death  of 
the  testator,  and  the  right  draws  after  it  a  constructive  possession.    The 
probate  is  a  mere  ceremony;  for,  when  passed,  the  executor  does  not  derive 
his  right  under  the  probate,  but  under  the  will;  the  probate  is  only  evidence 
of  his  right,  and  is  necessary  to  enable  him  to  sue;  but  he  may  release,  etc, 
before  probate.     But  there  seems  to  be  no  instance  where  a  man  who  has  a 
new  right  given  to  him,  which,  from  reasons  of  policy,  is  so  far  made  to  re> 
late  back  as  to  avoid  all  mesne  incumbrances,  shall  be  taken  to  have  such  & 
possession  as  to  bring  trespass  for  an  act  done  before  such  right  was  given  to 
him.     Hence,  trespass  will  not  lie  by  the  assignees  of  a  bankrupt  against  a 
sheriff  for  taking  the  goods  of  the  bankrupt  in  execution  after  an  act  of  bank- 
ruptcy, and  before  the  issuing  of  the  commission,  notwithstanding  he  sell 
them  after  the  issuing  of  the  commission,  and  after  a  provisional  assignment 
and  notice  from  the  provisional  assignee  not  to  sell  them." 

Where  one  having  a  property  in  tbe  thing  taken  or  injured  has  the  right  at 
will  to  take  it  into  his  actual  possession,  it  is  enough:  Aikin  v.  Buck,  1  Wend. 
466;  Codman  v.  Freeman^  3  Cush.  306.  The  owner  of  goods  left  locked  up 
in  an  unoccupied  house  may  bring  trespass  for  taking  them:  DeBruhl  v. 
Parker,  2  Brev.406.  The  o^oier  of  land  from  which  rails  are  taken  may  main- 
tain trespass,  his  title  to  the  land  being  sufficient,  until  rebutted,  to  show 
title  to  the  rails  and  the  right  to  possession:  Dorcey  v.  Patterson,  7  Iowa* 
420.  So  an  owner  of  land  leased  to  another  may  maintain  trespass  against  a 
stranger  entering  and  removing  trees  severed  from  the  land,  being  entitled 
to  their  possession  upon  such  severance:  BuUcley  v.  Dolbeare,  7  Conn.  232. 
On  the  other  hand,  one  who  has  purchased  leave  to  cut  wood  on  another's 
land  may  bring  trespass  against  a  stranger  who  takes  the  wood  so  cut:  King 
V.  Baker,  25  Pa.  St.  186.  So  where  one  has  cut  saw-logs,  marked  them,  and 
left  them  on  another's  land:  Aikin  v.  Buck,  1  Wend.  466.  But  a  lessee  leav- 
ing lumber  on  land  at  the  end  of  his  lease  can  not  maintain  trespass  against  a 
subsequent  purchaser  of  the  land  who  has  entered  into  peaceable  possession: 
JVeitzel  v.  Marr,  46  Pa.  St.  463.  The  owner  of  land  let  on  shares  may  have 
trespass  against  an  officer  seizing  his  share  of  the  crop,  after  a  division,  on  an 
execution  against  the  tenant:  Symonda  v.  Hall,  37  Me.  354.  A  husband  has 
property  and  right  of  possession  in  his  wife's  chattels  that  he  alone  can  sae 
for  a  trespass  done  upon  them:  BatDlins  v.  Rounds,  27  Vt.  17. 

An  Executor  or  Administrator  has  such  title  and  right  to  possession  of 
the  goods  of  the  deceased  as  to  be  able  to  maintain  trespass  against  one  who 
takes  them:  Patchen  v.  WiUon,  4  Hill,  67.  So  where  the  trespass  is  commit- 
ted before  administration  granted:  Hutehinsy,Adam8,3GTeeaLl14;  Thorpe 
V.  Stallwood,  5  Man.  &  Gr.  760.  And  see,  to  the  same  effect,  Gwillim's  note 
to  Bacon's  Abridgment  quoted  above. 

Owner  in  Possession  by  Agent. — Where  a  chattel  is  in  the  hands  of  an 
agent  or  servant  of  the  owner,  the  latter  may  unquestionably  maintain  tres- 
pass for  an  injury  thereto;  for,  as  stated  above,  the  possession  of  the  agent 
or  servant  is  that  of  the  owner.  Indeed,  this  is,  properly  speaking,  actual 
rather  than  constructive  possession  by  the  owner.  The  right  of  the  ou*ner 
to  maintain  tresjjass  in  such  a  case  is  established  by  many  decisions,  only  a 
few  of  whicli  need  be  cited:  Thorp  v.  BurlinQ,  11  Johns.  285;  Mitchell  v, 
Stetson,  7  Cush.  435:  OilleU  v.  BaU,  9  Pa.  St.  13;  Thomas  v.  Snyd^,  23  Id. 
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615;  burrows  v.  Stoddard,  3  Conn.  160;  Craig  v.  GiUyreth,  47  Me.  416.  Thus 
the  owner  of  a  note  delivered  to  an  agent  for  collection  may  maintain  tres- 
pass against  one  forcibly  taking  it  from  the  agent:  Gillett  v.  Ball,  9  Pa.  St.  13. 
So  where  one  gives  money  to  his  agent  to  buy  wheat  and  manufacture  it  into 
floor,  he  may  have  trespass  against  an  officer  seizing  the  flour  as  the  agent's 
property:  Thomas  v.  Snyder,  23  Pa.  St.  515.  So  where  an  owner  of  land  em- 
ployed one  Shipley  to  cut  timber  and  build  a  bam  thereon,  under  a  written 
contract,  and  while  he  was  doing  so,  the  timber  cut  and  drawn  for  the  pur- 
pose was  attached  for  his,  Shipley's,  debt,  it  was  held  that  the  owner  might 
sne  in  trespass:  Gallup  v.  Josselyn,  7  Vt.  334.  Williams,  C.  J.,  delivering 
the  opinion  in  that  case,  thus  stated  the  doctrine  applicable  to  it: 

"  The  general  principle  is  that  the  ownership  of  personal  property  carries 
with  it  possession.  The  owner  is  constructively  in  possession.  Where  he 
parts  with  possession  and  use  for  a  definite  time,  he  cannot  maintain  trespass 
against  any  one  who  takes  it  during  that  time.  Such  was  the  doctrine  laid 
down  in  the  cases  cited.  Here  was  no  parting  with  possession;  the  property 
all  the  while  remained  in  the  plaintiff.  The  possession  of  Shipley  was  that 
of  an  agent  to  manufacture  for  the  plaintiff's  use;  and  he  had  no  other  posses- 
sion than  he  had  of  the  team  for  drawing  the  same;  nothing  more  than  any 
hired  man  or  agent  has  of  property  intrusted  to  him  to  use  in  the  business  of 
and  for  the  benefit  of  the  owner.  If  Shipley  had  converted  it  to  any  other 
ase,  he  would  have  been  immediately  liable;  and  if  any  one  took  it  from  Ship- 
ley, while  in  the  employ  of  the  plaintiff  iu  completing  the  job,  such  person 
woold  be  immediately  answerable  to  the  plaintiff;  and  it  would  be  a  direct 
injury  to  the  property  of  the  plaintiff  in  the  hands  of  his  agent,  and  of  course, 
an  injury  to  the  possession,  for  which  the  action  of  trespass  is  the  appropriate 
remedy." 

Kor  is  the  principle  affected  by  the  fact  that  the  person  in  whose  hands  the 
chattel  is  at  the  time  of  the  injury  is  the  agent  of  one  who  has  only  a  special 
or  qualified  interest  in  the  goods.  Thus  a  receiptor  of  property  taken  in  ex- 
ecution, who  has  delivered  it  to  an  agent  for  safe  keeping,  may  bring  trespass 
against  one  who  takes  it  from  such  agent:  Burrows  v.  Stoddard,  3  Conn.  160. 
So,  where  a  chaise  hired  for  a  specified  purpose  was  injured  by  a  stranger 
while  in  possession  of  the  bailee's  minor  son  and  servant,  it  was  held  that  the 
father  might  maintain  trespass:  BoyrUon  v.  Turner,  13  Mass.  391. 

And  it  seems  that  the  owner,  or  a  purchaser  from  him,  may  maintain  tres- 
pass even  against  the  agent  himself,  if  the  latter  asserts  an  exclusive  right  to 
the  projjerty,  denying  his  principal's  claim  to  it,  and  removes  it  without  au- 
thority to  a  different  place  from  that  in  which  his  duty  as  agent  requires  him 
to  keep  it.  Thus,  in  Trout  v.  Kennedy,  47  Pa.  St.  387,  it  appeared  that  the 
defendant  was  employed  to  stock  and  run  a  steam  mill  on  one  Dr.  Brooks' 
land,  to  manufacture  boards,  lath,  and  shingles,  etc.,  of  which,  on  division, 
Brooks  was  to  have  half  and  the  defendant  half.  The  defendant,  however, 
refused  to  divide  certain  boards  manufactured  under  the  contract,  claimed 
them  as  his  own,  and  removed  them  from  the  mill  to  another  place,  and  it  was 
held  that  trespass  would  lie  against  him  at  the  suit  of  a  purchaser  on  execu- 
tion against  Brooks.  Strong,  J.,  delivering  the  opinion,  after  remarking  that 
if  the  plaintiff  and  defendant  were  not  joint  owners  of  the  property  the  de- 
fense could  not  be  maintained,  said:  ".\nd  that  they  were  not,  that  the  de- 
fendant had  no  interest  in  it  as  owner  until  after  a  division,  is  manifest  from 
all  the  evidence.  That  the  timber  when  standing  was  the  sole  property  of 
Dr.  Brooks,  under  whom  the  plaintiff  claims,  is  a  conceded  fact,  as  well  as 
that  the  defendant  never  acquired  title  to  it,  unless  it  was  by  virtue  of  the 
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agreement  for  its  manufacture  into  lumber.  Nothing  in  that,  howeTcr,  vestod 
in  him  any  interest  so  long  as  the  lumber  remained  undivided.  It  simply 
constituted  him  the  agent  of  the  owner  to  cut  the  logs,  haul  them  to  the  mill, 
saw  them  into  boards,  and  place  the  boards  in  piles.  The  woodland  was  not 
leased  to  him,  wood-leave  was  not  sold,  and  he  did  not  even  acquire  any  term 
in  the  mill  He  was  permitted,  required  to  use  the  mill,  not  to  saw  his  own 
timber  or  that  of  the  public,  but  to  saw  the  logs  of  Dr.  Brooks.  True,  when 
the  lumber  had  been  made  he  was  required  to  give  his  principal  one  half  after 
it  had  been  divided.  That  was  a  provision  for  the  payment  of  his  own  services. 
It  was  equivalent  to  an  allowance  by  the  principal  to  the  agent  of  one  half 
the  product  of  his  labor.  The  agreement  will  bear  no  other  construction.  It 
can  not  be  said  that  the  ownership  of  the  property  was  transferred  to  Tront 
when  the  logs  were  cut,  or  when  they  were  hauled  to  the  mill,  or  when  they 
had  been  sawed,  nor  even  when  the  lumber  was  piled,  never  until  a  division 
was  made.  And  that  the  defendant  never  allowed.  The  time  never  came, 
therefore,  when  he  became  half  owner.  In  this  aspect  of  the  case,  the  defend- 
ant's proposition  was  not  correct.  Claiming  the  lumber  as  all  his  own,  re- 
fusing to  make  any  division,  and  removing  it  to  a  distant  place  under  an  as- 
sertion of  exclusive  right,  constituted  a  trespass  for  which  such  an  action 
would  lie." 

Owi^EB  OF  Propebty  Bailed  to  Anothsb. — Where,  as  in  the  principal 
case,  the  owner  of  a  chattel  has  gratuitously  loaned  it  to  another,  but  has  the 
right  to  take  it  into  his  own  possession  whenever  he  pleases,  it  is  settled  that 
he  has  such  a  constructive  possession  as  to  enable  him  to  maintain  trespass 
for  an  injury  to  such  chattel:  Cannon  v.  Kinney,  3  Scam.  9;  Long  v.  Bledsoe, 
3  J.  J.  Marsh,  307;  Overhy  v.  McOee,  15  Ark.  459;   Walker  v.  WUkinaOR,  35 
Ala,   725;   WhUe  v.  Brantley,  37  Id.  430;  Root  v.  CJiandler,  10  Wen^.  110; 
Lotan  V.  Cross,  2  Camp.  464.    "  A  mere  gratuitous  permission  to  a  third  per- 
son to  use  a  chattel,"  says  Lord  EUenborough,  in  the  case  last  cited,  "  does 
not,  in  contemplation  of  law,  take  it  out  of  the  possession  of  the  owner,  and 
he  may  maintain  trespass  for  any  injury  done  to  it  while  it  is  so  used."    The 
owner's  immediate  right  of  possession  is  the  touchstone  of  the  action.  Wherb 
a  horse  is  loaned  for  a  particular  journey,  but  is  ridden  farther,  and  is  seised 
for  the  borrower's  debt,  the  owner  having  the  right  to  possession  at  the  time, 
may  sue  in  trespass:  Boot  v.  Chandler,  10  Wend.  110.     If  there  is  no  stipula- 
tion as  to  the  time  for  which  the  property  is  to  remain  in  the  bailee's  posses- 
sion, the  owner  may  reclaim  it  at  any  time,  and  may,  therefore,  bring  tres- 
pass for  the  taking  or  injury  of  it  by  a  third  person:   Walcoi  v.  Pomeroy,  2 
Pick.  121;  Bradley  v.  Davis,  14  Me.  44;  Dallam  v.  FiiUr,  6  Watts.  &  S.  323. 
So,  whero  the  owner  of  a  chattel  lets  it  *'  until  called  for,"  he  may  bring  ties- 
pass  against  one  taking  it  from  the  bailee's  possession  without  showing  that 
he  has  '*  called  "  for  it:  Staples  v.  Smllh,  48  Me.  470.     So,  though  the  bor- 
rower is  to  pay  a  reasonable  rent  for  the  use  of  the  property:  Hart  v.  Hyde^ 
5  Vt.  328.     So,  where  one  in  consideration  of  support  furnished  to  himself 
and  family  by  a  person  with  whom  he  lived,  gave  the  latter  the  benefit  of  his 
labor  and  the  use  of  a  certain  cow  and  her  incroase  while  the  arrangement 
continued,  but  had  the  privilege  of  leaving  at  any  time  and  taking  the  cow, 
it  was  held  that  he  had  such  constant  right  to  the  possession  of  the  animal 
as  to  be  able  to  sue  in  trospass  for  an  injury  to  her:  Freeman  v.  BcuUmm,  21 
Me.  446.     Where  the  owner  of  goods  leaves  them  with  an  auctioneer  for  sale, 
reserving  the  right  to  resume  possession  at  pleasure,  he  may  maintA^jti  tres. 
pass  against  one  taking  them  from  the  auctioneer:  Oauche  v.  Mayer,  27  IlL 
134.     So,  the  owner  of  goods  left  with  a  commission  merohant  to  **  sell  or 
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rotam  on  deiaand:*'  ShloM  v.  Cooper,  27  Vt.  C23.  So,  where  goods  arc  con- 
si^ed  for  sale  on  commission  and  the  consignee  becomes  insolvent  and  has  no 
lien  for  commissions  on  the  goods,  the  owner  may  bring  trespass  against  an 
officer  seizing  them  as  the  consignee's  property:  Hay  ward  Rubber  Co.  v. 
Dunckler,  30  Vt.  29.  Indeed,  it  is  held  in  Holly  v.  Uuygeford,  8  Pick.  73, 
that  the  owner  of  goods  consigned  to  a  factor  for  sale  and  taken  under  an 
attachment  against  the  factor,  may  bring  trespass  for  them,  notwithstanding 
the  factor's  lien,  because  the  lien  is  merely  personal  and  is  forfeited  by  suffer- 
ing the  attachment.     In  that  case  Parker,  C.  J.,  said: 

'*  The  lien  of  a  factor  does  not  dispossess  the  owner  until  the  right  is  ex- 
erted by  the  factor.  It  is  a  privilege  which  ho  may  avail  himself  of  or  not, 
aa  he  pleases.  It  continues  only  while  the  factor  himself  has  the  possession, 
and,  therefore,  if  he  pledges  the  goods  for  his  own  debt,  or  suffers  them  to  be 
attached,  or  otherwise  parts  with  them  voluntarily,  the  lien  is  lost,  and  the 
owner  may  trace  and  recover  them,  or  he  may  sue  in  trespass  if  they  are  forc- 
ibly taken;  for  his  constructive  possession  continued,  notwithstanding  the 
lien.  None  but  the  factor  himself  can  set  up  this  privilege  against  the  owner. 
It  is  a  personal  privilege  of  the  factor,  and  can  not  be  transferred;  nor  can 
the  question  upon  it  arise  between  any  but  the  principal  and  factor:  Jon€%  v. 
Sinclair,  2  N.  H.  321  [9  Am.  Dec.  7o];  Daublgny  v.  Duval,  6  T.  R.  COG." 

In  Stanley  v.  Oaylord,  I  Cush.  536,  an  action  of  trespass  was  sustained  on 
tho  part  of  a  bailor  of  goods  against  one  taking  possession  under  a  mortgage 
from  the  bailee.  So,  in  Williama  v.  Lewis,  3  Day,  498,  an  action  by  a  bailor 
of  goods  was  sustained  against  a  purchaser  from  the  bailee,  it  appearing  that 
unfair  means  had  been  used  by  the  defendant  in  effecting  the  purchase  and 
getting  possession.  But  in  Bradley  v.  Davis,  14  Me.  44,  it  was  decided 
that  if  the  bailee  delivered  the  goods  to  a  stranger  the  owner  could  not  main- 
tain trespass. 

Chattels  Bailed  or  Leased  for  a  Specific  Term. — The  owner  of 
goods  who  bails  or  leases  them  to  another  for  a  definite  period,  con  not  during 
such  period  maintain  trespass  for  them,  because  he  has  parted  not  only  with 
his  possession  bat  with  his  right  of  possession  until  the  term  expires:  Putnam 
▼.  iVyley,  6  Am.  Dea  346;  Bell  v.  Monalian,  Dudley  (S.  C)  38;  McFarland 
y.  Smith,  Walker  (Miss.)  172;  Lacoste  v.  Piphin,  13  Sm.  &  Marsh.  589;  Clark 
V.  CarUon,  1  N.  H.  110;  Corjield  v.  Coi-yell,  4  Wash.  C.  C.  371;  Walcot  v. 
Pomeroy,  2  Pick.  121;  Mvggridge  v.  EveletJi,  9  Met.  233;  Lunt  v.  Brcywn,  13 
Me.  236;  Lewis  v.  Carsaw,  15  Pa.  St.  31;  Ward  v.  McCauley,  4  T.  R.  489. 
Hence,  if  the  bailee  of  the  goods  has  a  lien  upon  them  or  a  special  property 
in  them,  by  virtue  of  which  he  has  a  right  to  retain  possession  of  them 
against  the  owner,  the  latter,  having  no  right  of  possession,  can  not  maintain 
trespass  for  them:  Wilson  v.  Martin,  40  N.  H.  88.  See  the  opinion  of  Fowler, 
J.,  in  this  case  quoted  supra.  The  contrary  doctrine  seems  to  be  erroneously 
laid  down  in  Bac.  Abr.,  Trespass,  0.  2.  If  a  sheriff,  after  levying  on  goods, 
deliver  them  to  receiptors,  upon  their  agreement  to  redeliver  them  at  a  spe- 
cified time,  he  can  not  before  that  time  maintain  trespass  against  one  who 
takes  them:  Letois  ▼.  Carsaw,  15  Pa.  St.  31.  And  where  the  owner  of  goods 
let  or  bailed  for  a  definite  period  has  reserved  the  right  to  demand  them  be- 
fore that  time,  he  can  'not,  until  the  period  has  expired,  bring  tres^jass  for 
them  without  showing  such  demand:  Hume  v.  Tufts,  6  BlAckf.  136;  Soper  v. 
Sumner,  5  Vt.  274.  A  lessor  of  a  farm  for  one  half  the  crop,  to  be  separated 
and  delivered  on  the  farm,  has  not,  until  such  separation  and  delivery,  such 
property  in  any  part  of  the  crop  as  to  bo  able  to  bring  trespass  a^^ainst  one 
taking  or  injuring  the  same:  Ilurd  v.  Darling,  16  Vt.  377.    Where,  however, 
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it  is  provided  in  a  lease  that  the  crop  shall  be  the  lessor's  property  nntil  the 
root  is  paid,  be  may  maintain  trespass  against  one  seizing  them  on  executioxt 
or  attachment  against  the  lessee:  Smith  v.  Atkins,  18  Vt.  461.  So,  where  one 
let  a  farm  and  certain  sheep  for  a  year  at  a  certain  rent,  but  provided,  in  the 
lease  that  tho  wool  growing  on  the  sheep  and  the  lambs  they  might  have 
should  remain  his  property  "until  the  worth  of  it  and  them"  waa  paid 
towards  the  use  of  the  place,  it  was  held  that  he  might  trespass  against  one 
taking  such  wool  or  lambs:  Whitcomb  v.  Totoer^  12  Met.  487.  After  the  time 
for  which  a  chattel  has  been  let  or  bailed  has  expired,  the  limitation  upon 
the  owner's  immediate  right  of  possession  is  removed,  and  he  may  aae  for 
any  trespass  then  committed:  Kei/es  v.  Hence,  18  Vt.  411. 

In  case  of  a  conditional  sale  of  chattels  to  be  paid  for  at  a  specified  time, 
where  the  vendee  is  to  have  possession  until  the  time  for  payment  has  expired 
although  the  vendor  is  to  retain  the  right  of  property,  he  can  not  maintain 
trespass  for  an  injury  thereto  before  the  time  has  elapsed:   Ilurd  v.  Flemiay, 
34  Vt.  169.     But  the  conditional  vendee,  or  a  purchaser  from  him,  may,  after 
full  payment  or  tender  thereof  according  to  the  contract,  bring  trespass  even 
against  the  vendor  for  taking  tho  property:  BaU^.y  v.  Colby,  34  N.  H.  29.     In 
Richards  v.  Symons,  8  Q.  B.  (Ad.  &  El.  N.  S. )  90;  S.  C,  10  Jur.  6;  15  K  J.  Q. 
B.  35,  where  one  had  a  lien  on  a  cow  for  pasturage,  the  owner  retaining  the 
privilege  of  milking  her,  and  it  being  understood  that  if  the  owner  should 
drive  her  away  the  bailee  might  retake  her  wherever  he  found  her,  it  vrna 
held  that  upon  the  owner's  taking  away  the  cow  the  lien  was  not  destroyed, 
but  the  bailee  could  resume  possession  according  to  the  contract,  and  the 
owner  could  not  bring  trespass  against  him  for  so  doing.     In  Dunning  ▼.  Fiteh, 
66  111.  51,  it  was  decided  that  one  having  a  mere  landlord's  lien  on  goods  of  his 
tenant,  but  not  being  in  possession,  could  not  bring  trespass  against  a  collector 
of  taxes  seizing  them  as  the  tenant's  property. 

Eight  of  Mobtoagee  of  Chattels. — A  mortgagee  of  chattels  has  an  Im* 
mediate  right  to  possession  unless  there  is  a  stipulation  in  the  contract  to  tho 
contrary,  and  may,  therefore,  bring  trespass  against  one  who  wrongfully  takes 
or  injures  them:  CodTnan  v.  Freeman,  3  Cush.  306;  Woodruff  v.  liaise^/,  8 
Pick.  333;  Boise  v.  Knox,  10  Met.  40;  BrackeU  v.  Ballard,  12  Id.  308;  Bird 
V.  Clark,  3  Day,  272;  Welch  v.  Whittemore,  25  Me.  86;  Libby  v.  Cusltman^  29 
Id.  429.  Especially  after  condition  broken:  Swiyert  v.  Thomas,  7  Dana,  220. 
In  Foster  v.  Perkins,  42  Me.  168,  it  was  held  that  the  mort^^ee  might  main* 
tain  the  action  against  a  wrong-doer  even  where  the  contract  provided  that 
the  mortgagor  should  retain  possession  for  the  purpose  of  selling  the  property 
and  paying  off  the  mortgage,  such  possession  being  merely  that  of  an  agent. 
But  a  mortgagee  can  not  maintain  trespass  by  virtue  of  his  constructive  pos- 
session, if  the  mortgagor  had  no  title,  for  constructive  possession  is  founded 
on  title:  Howe  v.  Farrar,  44  Me.  233.  It  has  been  held  that  a  mortgage  of 
after-acquired  goods  did  not  give  the  mortgagee  a  right  to  maintain  trespass 
with  respect  to  such  goods,  as  where  tho  mortgage  stated  that  it  was  to  "  in- 
dudo,  not  only  the  articles  then  in  the  store,  but  whatever  may  be  at  any 
time  therein:"  Hamilton  v.  Rogers,  8  ^Id.  301,  approving  the  doctrine  laid 
down  in  Lunn  v.  Thornion,  1  M.  G.  &  S.  370,  disapproving  dicta  in  Tapfield 
V.  Hdlman,  6  M.  &  G.  245,  questioning  Hannon  v.  Utate,  0  GilL  440,  and  dis- 
tinguishing Fletdier  v.  Morey,  2  Story,  555,  and  MitdteU  v.  Wiashw,  Id.  630L 
But  in  the  case  of  things  potentially  in  existence,  as  the  future  products  of  a 
dairy  farm,  the  mortgagee  can  maintain  trespass:  Van  Hoozer  v,  Cory,  34 
Barb.  9;  Conderman  v.  SmitJi,  41  Id.  404. 

Eight  ov  PuBCHASsa  bevcse  Delivebt.— '*If  the  owner  of  goods^  which 
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are  at  York,  give  them  to  J.  S.,  who,  at  the  time  of  the  gift,  is  in  London, 
and  before  J.  S.  have  obtained  the  actual  possession  of  the  goods,  a  stranger 
take  them,  J.  S.  may  maintain  an  action  of  trespass  against  the  stranger,  for 
by  the  gift  he  obtained  a  general  property  in  the  goods:*'  Bac.  Abr.,  Trespass, 
C.  2,     A  purchaser  of  goods  undoubtedly  has  such  constructive  possession 
before  delivery,  as  to  maintain  trespass  against  a  stranger:  Thomas 'v,  PluUpn, 
7  Car.  &  P.  573;  Parsons  v.  Dickinson,  11  Pick.  352;  Crenshaw  v.  Moore,  10 
Ga.  384.     But  where  the  property  is  not  paid  for,  and  it  is  provided  in  the 
contract  that  the  purchaser  is  not  to  have  possession  until  he  has  made  pay- 
menty  it  is  otherwise:   Creps  v.  Dunliam,  G9  Pa.  St.  456.     But  as  against 
creditors  of  the  vendor,  there  must  be  an  actual  and  continued  change  of  pes- 
teaaion,  or  the  sale  will  be  deemed  fraudulent  and  the  purchaser  can  not 
maintain  trespass:   Stej^fienson  v.  Clarh,  20  Vt.  624;  Mills  v.  Warner,  19  Id. 
609;  Houston  v.  Howard,  39  Id.  51;  Sleeper  v.  Pollard,  28  Id.  709;  Graliam 
V.  MeCreary,  40  Pa.  St.  515.     The  Vermont  rule  on  this  point  is  particularly 
stringent.     Wliere  one  being  an  owner  of  a  moiety  of  goods  in  possession  of  a 
cotenant,  purchases  the  remaining  moiety,  no  new  delivery  is  necessary,  for 
ho  is  already  in  possession  by  construction  of  law:   KUtredge  v.  Sumner,  11 
Pick.  50.     Where  the  goods  are  in  the  possession  of  a  custodian  for  the  ven- 
dor at  the  time  of  the  sale,  the  purchaser  does  not  acquire  such  possession  as 
to  be  able  to  maintain  trespass  against  creditors  of  the  vendor  until  the  cus- 
todian has  been  notified  of  tho  sale,  and  has  been  constituted  keeper  of  the 
property  for  such  purchaser:  Barney  v.  Broum,  2'Vt,  374;  Spaulding'v,  Austin, 
Id.  555;  PoUer  v.  Wanhbum,  13  Itl  658;   Whitney  v.  Lynde,  16  Id.  679;  WiU 
lard  v.  Luel^  17  Id,  412;  Morse  v.  Pike,  15  N.  H.  529;  AhboU  v.  McCartney, 
1  Holmes,  80.     Notification  by  the  vendor,  but  not  by  the  purchaser,  it 
seems,  is  not  enough:   Judd  v.  Langdon,  5  Vt.  231.     If,  however,  the  custo- 
dian has  been  notified  of  the  sale  by  both  parties,  his  consent  to  hold  for  the 
purchaser  is  not  necessary:   Pierce  v.  Cidpman,  8  Vt.  334.     In  Abbott  v.  Mc- 
Cartney, 1  Holmes,  80,  the  plaintiff  purchased  a  wagon  on  an  attachment  sale, 
onder  the  Massachusetts  statute,  credit  being  given  uutil  the  termination  of 
the  suit,  but  the  custodian  was  notified  by  the  officer  and  auctioneer  not  to 
give  ap  the  wagon,  except  on  production  of  a  receipt  for  the  purchase-money. 
The  defendant,  a  collector  of  the  United  States  revenue,  seized  and  sold  the 
wagon  for  unpaid  taxes  due  from  the  original  owner,  and  it  was  held  that  the 
plaintiff  had  such  title  as  to  maintain  trespass.     The  fact  that  the  vendor  is 
employed  by  the  purchaser  to  manage  the  property  or  perform  labor  upon  it 
does  not»  it  seems,  necessarily  render  the  transaction  fraudulent  so  as  to  pre- 
clude the  purchaser  from  maintaining  trespass  against  an  attaching  creditor 
of  the  vendor:    Koster  v.  MerriU,  32  Conn.  246;  Fiske  v.  Small,  25  Me.  453; 
Mason  v.  GcUe,  0  Vt.  600.     In  BecUs  v.  Quemsey,  5  Am.  Dec.  348,  it. was  held 
that  one  who  purchased  goods  from  a  bankrupt  who  was  in  prison  upon  the 
gaol  limits  could  maintain  trespass  against  an  officer  seizing  the  property  on 
a  subsequent  execution  upon  a  judgment  of  which  the  purchaser  had  knowl- 
edge at  the  time,  unless  he  made  the  purchase  for  the  purpose  of  defeating 
the  execution.     A  purchaser  of  after-acquired  property  can  not,  in  general, 
maintain  trespass  for  the  taking  or  injury  thereof,  after  it  is  acquired:   Wil- 
son  V.  Wilson,  37  Md.  1.     But  an  assignee  of  a  permit  to  cut  timber,  upon 
another's  land,  may  bring  trespass  against  an  officer  seizing  trees  afterwards 
cut  under  an  attachment  against  the  assignor:  Sawyer  v.  Wilson,  61  Me.  529. 
One  who  has  contracted  for  the  manufacture  of  an  article  has  not,  until  de- 
livery and  acceptance,  such  title  as  to  maintain  trespass:  Ledhetter  v.  Blassen- 
game,  31  Ala.  495.    The  title  is  in  the  manufacturer,  and  he  may  have  tres- 
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pass  against  an  officer  attacliingit  as  the  parchasers  property:    Plulpar, 
Willard,  16  Pick.  29. 

Owner  Wboxofully  Divested  of  Possession. — Says  Siderfin,  in  hit 
note  to  WUhraham  v.  Snow^  Sid.  438:  **If  A.  takes  my  goods,  and  then  K 
takes  them  from  A.,  I  can  have  trespass  or  trover  against  one  or  the  other  at 
my  election,  though  the  decision  in  Oroke  is  that  I  have  not  trespass  against 
B."  So  it  is  held  in  Cox  v.  Hall,  18  Vt.  191,  that  where  an  officer  wrong- 
fully attaches  property,  and  while  in  his  custody  it  is  wrongfully  attached 
hy  another  creditor,  the  owner  may  have  trespass  for  such  subsequent  attach- 
ment. But  a  contrary  doctrine  is  maintained  in  Ilunl  v.  Pratt,  7  R.  L  283^ 
So  it  is  decided  in  Qmaherg  v.  Fold,  35  Md.  505,  that  where  goods  are  at- 
tached as  the  property  of  a  thinl  person  they  are  in  cuslodia  UgU^  and  the 
owner  can  not  have  trespass  against  one  subsequently  attaching  them. 
AVhere  the  owner  of  goods  is  induced  to  part  with  them  by  fraud  and  deceit, 
he  has  nevertheless  such  constructive  possession  as  to  maintain  trespass:  Ask 
V.  Putnam,  1  Hill,  302;  Root  v.  French,  13  Wend.  670;  Butler  v.  Collins,  12 
CaL  457.  Where  there  is  a  mistake  between  the  vendor  and  purchaser  as  to 
what  property  is  included  in  the  sale,  and  the  purchaser  takes  possession  of 
property  which  the  vendor  did  not  intend  to  sell,  the  latter  may  have  tres- 
pass for  such  taking:  Hobart  v.  Hogget,  I  GreenL  67;  S.  C,  Ames  SeL  Ca& 
on  Torts,  87. 

Double  Right  ov  Action  fob  Same  Tbbspass. — ''We  anderstand  the  law 
to  be  well  settled  that  in  cases  of  bailment,  unless  the  bailee  has  the  absolute 
right  to  retain  possession  of  the  property  for  a  definite  time,  the  action  of 
trespass  against  a  wrong-doer  may  be  brought  either  in  the  name  of  the 
bailor  or  the  bailee:"  Eedfield,  0.  J.,  in  Strong  v.  Adams,  30  Vt.  222.  The 
same  doctrine  is  approved  and  applied  in  Bradley  v.  Davis,  14  Me.  44;  and 
Browning  v.  Skillman,  24  N.  J.  L.  (4  Zab.)  351.  In  N^  v.  Thompson,  8 
Barb.  213,  it  was  held  that  the  same  rule  applied  where  sheep  were  taken 
from  the  possession  of  one  who  had  a  lien  upon  them  for  keeping  them.  It 
is  intimated,  however,  in  McFarland  v.  SmJUh,  Walker  (Miss.)  172,  that  two 
individuals  can  iiot  have  trespass  against  the  same  person  for  the  same  tort 
A  recovery  by  either  the  owner  or  the  bailee  "ousts  the  other  of  his  action:" 
2  EolL  Abr.  569;  Neffy,  Thompson,  8  Barb.  213.  In  Bradley  v.  Davis,  14 
Me.  44,  it  is  said  that  the  right  "attaches  in  him  who  first  brings  the  action.** 

Possession  to  Maintain  Troveb. — See  on  this  subject  the  note  to  Hotiler 
V.  Skull,  I  Am.  Dec.  580. 
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[2  Detxbbttx'8  Law,  3.] 
PUSOHABKB  AT    SHBRXFF's    SaLE  AND    THE    DEFENDANT  IK    EZJBOtTTION   are 

not  privies  in  estate,  for  the  former  sucoeeds  also  to  the  rights  of  the 
'  plaintiff;  and  privies  in  estate  are  those  only  who  come  in  under  their 
vendor. 
Ik  as  Acnov  of  Dbtinxtb  for  a  Slave,  the  record  of  a  recovery  had  by 
the  same  plaintiffs  in  a  former  action  of  detinue  for  the  same  slave  is  not 
evidence  against  the  title  of  the  defendant  in  the  second  action,  who  had 
pending  the  former  action  purchased  such  slave  at  an  execution  sale. 

DEnNUB  for  a  slave.  On  the  trial,  the  defendant  set  up  title 
in  one  Jackson,  against  ^hom  he  produced  a  judgment,  with 
an  execution  thereon,  and  a  bill  of  sale  made  by  the  constable 
to  whom  the  execution  was  directed.  The  plaintiff  then  pro- 
duced the  record  of  a  recovery  had  by  him  as  executor  in  an 
action  of  detinue,  for  the  same  slave  against  Jackson;  and 
proved  that  the  sale  to  the  defendant  was  made  pending  that 
suit. 

The  judge  instructed  the  jury  that  the  record  produced  by 
the  plaintiff  was  not  evidence  against  the  title  of  the  defendant, 
as  the  latter  was  neither  party  nor  privy  to  that  record;  and 
that  neither  the  fact  that  the  action  against  Jackson  was  pend- 
ing at  the  time  of  the  defendant's,  nor  the  subsequent  judgment 
therein  made  the  defendant  such  a  privy  under  Jackson  as 
estopped  him  from  showing  that  plaintiff's  testator  had  no  title 
to  the  slave;  but  that  the  defendant  might  show  that  Jackson 
had  title  at  the  time  of  the  purchase  made  by  him. 

Oaston,  for  the  plaintiff,  contended  that  if  a  scire  facias  had 
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been  brought  upon  the  judgment  in  detinue  recovered  by  the 
plaintiff  against  Jackson,  the  defendant  would  be  estopped  to 
deny  his  title:  3  Bl.ick.  Com.  412,  413.  And  that  wLerever  a 
judgment  is  conclusive  as  to  the  property  in  one  form  of  action, 
it  is  so  in  all  others:  Hoyl  v.  Oelson,  13  Johns.  564;  EexT, 
Mayor  of  York,  5  T.  B.  72;  Cooke  v.  Sholl,  Id.  255. 

Devereaux,  for  the  defendant,  admitted  that  if  the  plaintiff 
had  sued  out  a  scire  facias,  the  defendant,  coming  in  pendente 
lite,  could  not  resist  that  process;  but  he  contended  that  aa, 
action  of  detinue  by  the  present  defendant,  after  a  judgment 
on  the  Hcire  facias,  would  not  be  barred  by  that  judgment.  He 
also  contended  that  a  judgment  in  detinue  was  no  evidence  of 
title:  1  Starkie's  Ev.  258;  Murrell  v.  Johnson,  1  Hen.  &  Man. 
450;  Wethers  v.  Wethers,  6  Mum.  10. 

Henderson,  J.  A  verdict  and  judgment  in  an  action  of  de« 
tinue  are  conclusive  as  to  the  title  between  the  parties  and  their 
privies;  and  I  think  that  the  action  of  detinue  is  an  affirmance 
of  a  continuing  title  to  the  thing  detained,  and  that  the  plaint- 
iff does  not,  as  he  does  in  an  action  of  trover,  disaffirm  a  contmu- 
ance  of  title  in  himself,  but  may  sustain  an  action  for  the  same 
chattel  against  a  third  person,  or  even  against  the  same  party, 
although  he  may  have  obtained  a  judgment  for  it  before,  pro- 
vided that  judgment  has  not  been  satisfied;  and  I  am  at  a  loss 
to  understand  the  case  of  Wethers  v.  Wethers,  cited  at  the  bar, 
where  the  executor  of  a  former  plaintiff  brought  an  action  of 
detinue  against  the  executor  of  a  former  defendant,  in  which  the 
plaintiff  had  recovered  the  same  slave,  and  offered  that  verdict 
and  judgment  as  evidence  of  title,  which  was  rejected;  because, 
as  is  said  by  the  court,  it  was  not  declared  on.  I  think  that  it 
was  evidence  of  title  as  much  as  a  bill  of  sale;  and  a  plaintiff  in 
such  case,  and,  in  fact,  in  every  other,  declares  not  upon  the  evi- 
dence, but  upon  the  fact.  Privies  in  estate  are  those  who  come 
in  under  the  owner,  and  the  estate  stands  burdened  in  their 
hands  with  those  incumbrances  created  by  him,  before  he  parted 
with  it,  therefore,  if  a  suit  was  pending  against  him  for  the 
property  when  he  parted  with  it,  in  which  there  afterwards  was 
a  judgment,  that  judgment  relates  to  the  commencement  of  the 
suit,  and  binds  subsequent  purchasers. 

But  one  who  comes  in  under  a  sheriff's  sale  at  execution,  can 
not  be  called  a  privy,  for  he  is  not  only  clothed  with  the  title  of 
the  defendant  in  the  execution,  but  also  with  the  rights  of  the 
creditor,  which  may  be  paramount  to  those  of  the  debtor  quoad 
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the  thing  sold  It  is  to  his  rights  also  that  such  purchasers 
succeed,  and,  therefore,  he  i3  not  privy  in  estate  to  the  former 
owner.  The  verdict  and  judgment  in  this  case,  therefore,  are 
not  evidence  against  the  defendant. 

Hall,  J.  I  do  not  consider  that  the  defendant  is  a  privy  un- 
der Jackson.  He  claims  under  a  sale  made  by  a  constable. 
When  the  title  was  acquired  by  him  under  the  execution,  there 
was  no  judgment  against  Jackson,  and  his  purchase  did  not 
make  the  defendant  a  party  to  the  suit  depending  against  Jack- 
son; he  ought  not,  therefore,  to  be  bound  by  its  determination. 
It  may  be  that  the  rights  of  creditors  to  the  negro  in  question  are 
superior  to  that  of  the  plaintiffs,  although  the  plaintiffs'  title  be 
better  than  that  of  Jackson. 

Suppose  the  plaintiffs  had  a  bill  of  sale  from  Jackson,  but 
upon  a  consideration  quite  inadequate;  they  might  recover 
against  him;  but  a  bona  fide  creditor  of  his  may  have  an  execu- 
tion levied  upon  the  property  conveyed  by  the  bill  of  sale,  and 
thereby  establish  a  right  to  it,  which  would  be  superior  to  that 
of  the  vendor  or  vendee/ when  at  the  same  time  a  subsequent 
vendee  of  Jackson  had  no  better  claim  than  Jackson  him* 
self.  Suppose,  again,  that  after  the  plaintiffs  had  sued  Jack* 
son  in  detinue,  the  present  defendant  had  also  brought  an 
action  of  detinue  for  the  same  property,  and  had  recovered  a 
judgment,  and  taken  possession  under  it  of  the  property  sued 
for,  and  then  the  plaintiffs  had  obtained  a  judgment  against 
Jackson  for  the  same  property,  would  it  be  thought  for  a  mo- 
ment, that  in  a  third  suit  by  the  plaintiffs  against  the  defend- 
ant, the  plaintiffs'  judgment  against  Jackson  would  be  con- 
clusive evidence  against  the  defendant  ?  It  certainly  would  be 
considered  as  a  proceeding  to  which  the  defendant  was  not  a 
party,  and  by  which,  of  course,  he  ought  not  to  be  bound.  In 
the  present  case,  the  defendant  does  not  claim  under  a  judg* 
ment  in  an  action  of  detinue,  but  he  claims  under  a  judgment 
rendered  against  Jackson  in  intn/um,  and  an  execution  which  is- 
sued upon  it. 

I  think  that  the  charge  of  the  judge  below  was  right,  and  that 
the  rule  for  a  new  trial  should  be  discharged. 

By  Court.    Let  the  judgment  below  be  affirmed. 


In  Vines  v.  Brwonrigg^  1  Dev.  &  Bat.  Law,  239,  the  coart  qnotes  with  ap. 

'  proval  the  following  language  of  the  court  in  this  case:  '*  That  an  action  of 

!  detmue  is  an  affirmance  of  a  continuing  title  to  the  thing  detained,  and  that 

the  plaintiff  does  not,  as  he  does  in  an  action  of  trover,  disaffirm  a  continoanot 
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of  title  in  himaelf,  but  may  soBtain  an  action  for  the  same  chattels  against  a 
third  person,  or  even  against  the  same  party,  although  he  may  have  obtained 
a  judgment  for  it  before,  provided  that  judgment  has  not  been  satisfied.'* 
And  in  CoUm  v.  WlatfiM^  8  Jones'  Law,  266^  it  is  cited  to  the  point  that  a 
▼erdict  and  judgment  in  an  action  of  detinue  are  conclusive  between  the 
parties  and  their  privies. 


Smith  v.  Greenlee. 

[3  Dxvuutux'8  Law,  US.] 

ttHXBnv's  Sale  at  Auction,  uia>ER  Execution,  where  puffers  are  em- 
ployed, or  a  combination  of  bidders  is  formed  for  the  purpose  of  stifling 
competition,  is  void  at  law,  and  a  deed  executed  in  pursuance  of  it  con- 
veys no  title;  but  an  association  of  bidders  fairly  formed,  because  of  the 
magnitude  of  the  purchase,  or  for  other  proper  cause,  does  not  vitiate 
such  sale. 

EjEOTMEiiT  for  a  tract  of  land  in  Buncombe  county.  On  the 
trial  tbe  lessors  of  the  plaintiff,  W.  B.  Smith,  J.  M.  Smith, 
and  Philip  Brittain,  produced  a  judgment  and  an  execution 
thereon,  against  one  James  Greenlee,  and  a  sheriff's  deed  to 
them  for  the  land  in  dispute,  as  the  highest  bidders  at  the  exe- 
cution sale.  They  also  produced  a  deed  from  James  Greenlee 
to  the  defendant,  which  they  impeached  as  fraudulent. 

Defendant  attacked  the  sheriff's  sale  as  fraudulent  and  set  up 
his  possession  alone  against  the  defective  title  of  the  plainti&. 
He  proved  that  the  land  was  estimated  to  be  worth  from  five 
thousand  dollars  to  ten  thousand  dollars;  that  at  the  sale  one 
of  the  lessors  of  the  plaintiff  bid  two  hundred  dollars;  that  an- 
other of  them  bid  on  him,  as  did  also  a  third  person;  that 
thereupon  the  lessors  of  the  plaintiff  went  apart  by  themselves 
and  agreed  not  to  bid  against  one  another,  and  that  the  par 
chase  should  be  for  the  joint  benefit  of  the  three;  that  the  sheriff 
was  informed  of  this  arrangement  and  told  to  consider  the  bid 
of  any  one  of  the  three  as  the  bid  of  all.  Under  this  arrange- 
ment only  one  of  them  bid,  and  the  land  was  struck  off  to 
them  at  four  hundred  dollars. 

The  judge  instructed  the  jury  that  if  the  lessors  of  the 
plaintiff  had  formed  a  combination  not  to  bid  against  one  an- 
other, but  that  one  should  bid  for  the  benefit  of  all,  and  that 
the  two,  who  were  admitted  to  be  partners,  desisted  from  bid- 
ding, and  that  all  this  was  known  to  the  sheriff  and  sanc- 
tioned by  him,  the  combination  was  against  public  policy,  and 
the  sale  was  void.  There  was  a  verdict  for  the  defendant,  and 
the  plaintiff  appealed. 
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Swain,  for  the  plaintiffs. 

* 

Cfaston  and  Badger,  for  the  defendants. 

Hendebson,  C.  J.  A  sale  at  auction  is  a  sale  to  the  best  bid- 
der; its  object  a  fair  price,  its  means  competition.  Any  agree- 
ment^ therefore,  to  stifle  competition  is  a  fraud  upon  the  prin- 
ciples on  which  the  sale  is  founded.  It  not  only  vitiates  the 
contract  between  the  parties,  so  that  they  can  claim  nothing 
from  each  other,  but  also  any  purchase  made  under  it,  their 
claims  against  the  vendor  being  weaker  than  those  against  each 
other,  policy  alone  forbidding  that  the  last  mentioned  should 
be  enforced,  but  both  policy  and  justice  uniting  to  condemn 
the  former.  If  this  be  the  rule  with  regard  to  auctions  in- 
stituted by  private  individuals,  a  fortiori  should  it  be  as  to  those 
public  auctions  instituted  by  law  for  great  public  purposes; 
such  as  execution  sales,  where  the  object  is  to  secure  the  cred- 
itor, if  possible,  the  satisfaction  of  his  debt,  and  at  the  same 
time  to  obtain  for  the  debtor  a  fair  price  for  his  property.  Meu 
may,  from  the  very  worst  of  motives,  both  towards  the  creditor 
and  debtor,  abstain  from  bidding  without  incurring  any  legal 
censure.  They  have  a  right  to  abstain  from  action — they  may 
act  or  not,  at  their  pleasure,  but  if  they  do  act,  they  must  do  it 
fairly.  .They  can  not  claim  to  themselves  any  benefit  from  a 
sale,  the  first  principles  of  which  they  have  violated,  fair  com- 
petition being  the  very  essence  of  an  auction  sale.  Puffing  or 
by-bidding  is  a  fraud  on  the  vendee. 

So,  on  the  other  hand,  an  agreement  not  to  bid,  for  the  pur- 
pose of  paralyzing  competition,  is  a  fraud  upon  the  vendor,  and 
vitiates  the  sale  at  least  so  far  that  no  party  to  such  agreement 
can  claim  any  benefit  from  it.  I  presume  it  is  good  as  to  those 
who  did  not  participate  in  the  agreement.  I  think,  also,  that 
the  fraud  is  of  such  a  character  that  it  vitiates  the  sale  at  law. 
There  is  no  part  of  the  transaction  which  should  be  preserved, 
and  which,  therefore,  may  render  it  more  proper  for  the  inter- 
position of  a  court  of  equity;  the  transaction  being  totally 
void,  so  much  so  that  even  the  purchase  money  paid  can  not  be 
recovered  back.  But  it  should  be  clearly  understood,  that  it  is 
not  intended  to  intimate  an  opinion,  that  persons  may  not  asso- 
ciate together,  and  unite  in  their  biddings  from  any  other  cause  or 
motive,  than  that  of  destroying,  stifling,  or  paralyzing  competi- 
tion. Persons  may  unquestionably  unite  in  their  biddings,  un- 
der a  great  variety  of  circumstances.  As  where  the  whole  arti- 
cle, for  any  reason,  does  not  suit  the  individuals  of  the  associa- 
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tion,  as  being  of  more  cost  than  one  would  wish  to  purchase,  or 
where  it  consists  of  parts,  some  suitable  to  one  and  some  to  oth- 
ers of  the  association,  or  where  the  purchase  might  involve  a 
risk  which  they,  as  individuals,  are  not  willing  to  encounter;  as 
a  disputed  title  or  tbe  like,  or  the  case  of  a  loss  upon  a  re-sale 
where  the  profits  may  be  very  great,  and  so  may  the  loss;  or  if 
the  association  acts  from  motives  of  humanity  and  benevolence 
to  some  individual  whom  they  intend  to  benefit,  and  by  a  joint 
bid  equalize  the  burden.  But  it  is  much  easier  to  point  out 
cases  where  tbe  rule  operates  than  where  it  does  not.  It  is 
confined,  I  think,  to  the  cases  before  mentioned,  where  the 
agreement  is  designed  to  afifect,  and  does  afifect  fair  competi- 
tion, paralyzing  the  bidding. 

I  have  but  little  doubt,  from  the  charge  of  the  judge,  that  he 
entertained  the  same  notions  of  the  law  of  the  case  as  this  court 
does,  and  bis  charge,  as  far  as  it  goes,  is  correct.  But  I  am  not 
quite  certain  that  the  jury  may  not  have  understood  that  the 
Bale  was  vitiated  by  an  association  for  an  object,  deemed  both 
by  the  judge  below  and  by  this  court  perfectly  justifiable.  In 
other  words,  I  fear  that  the  charge  was  not  sufficiently  explicit, 
for  it  is  by  implication  only  that  I  can  make  it  embrace  the  prin- 
ciples declared  in  this  opinion.  I  am  not  satisfied  that  the 
case  was  left  to  the  jury  under  the  influence  of  these  principles. 
I  think,  therefore,  that  there  should  be  a  new  trial,  and  I  more 
readily  assent  to  it,  because  very  little  injury  can  result,  as  the 
defendant  remains  in  possession. 

The  case  should  be  left  to  the  jury  under  the  influence  of  the 
principles  above  expressed,  with  a  caution  to  them  to  disregard 
the  mere  assertion  of  the  parties,  that  they  united  because  of 
the  disputed  title;  but  to  ascertain  the  real  motives  if  they  can, 
and  if  it  was  to  destroy  or  impair  competition,  to  find  for  the 
defendant. 

By  Court.  Let  the  judgment  be  reversed  and  a  new  trial 
granted. 

Cited  to  the  point  that  a  pahlic  sale,  where  puffers  are  employed,  or  a  com* 
bination  is  formed  for  the  purpose  of  paralyzing  competition,  is  void,  in  tfas 
following  cases:  Goode  v.  JIawkinSy  2  Dev.  £q.  393;  Bailey  v.  Morgan^  BnsK 
Law,  352;  WJutaher  v.  Bond,  63  N.  C.  290. 

It  was  held  in  Dudley  v.  Little^  15  Am.  I>ec.  575,  that  where  a  partnership 
or  combination  was  formed  at  a  tax  sale  for  the  express  purpose  of  making 
purchases  thereat,  the  purchaser  could  not  obtain  an  available  title. 
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DowD  V.  Wadswobth. 

[2  Detkbxxtx'b  Law,  lao.j 

Bun  Bbouoht  ik  Namx  ov  Guardiak,  although  he  describes  himself  as  guard- 
ian, is  his  sait,  not  that  of  his  ward;  and,  in  snch  sait^  evidence  of  the 
ward's  title  is  irrelevant. 

Possession,  Coupled  with  Claim  of  Title  and  Acts  of  OwinERsmp,  is  evi- 
dence of  a  conversion. 

Ovx  Who  is  in  Possession  of  Another's  Property  is  bound  to  surender  it 
upon  demand;  but  if  he  does  not  know  the  owner,  claims  no  property  in 
himself,  and  is  willing  to  give  it  up,  upon  being  exonerated,  he  is  not 
gnilty  of  a  conversion. 

Tboteb  for  a  horse,  brought  by  the  plaintiff  in  bis  own  name, 
as  the  guardian  of  Daniel  Blue.  The  cause  was  tried  on  a  plea 
of  not  guilty.  The  plaintiff  proved  a  gift  of  the  horse  to  his 
ward  by  his  grandfather,  the  late  husband  of  the  defendant; 
that  the  testator  had  bequeathed  all  his  personal  property  to  the 
defendant  during  her  life;  that  the  horse  was  on  testator's  plan- 
tation, where  the  defendant  continued  to  reside;  that  she  bad 
used  the  horse  after  the  death  of  her  husband,  and  denied  that 
it  had  ever  been  given  to  the  plaintiff's  ward.  Plaintiff,  on  be- 
half of  his  ward,  demanded  the  horse  of  the  defendant,  but  she 
answered  that  he  was  not  in  her  possession,  but  in  that  of  the 
agent  of  the  executor,  who  lived  some  miles  distant;  that  she 
would  do  nothing  until  she  saw  the  executor,  and  that  she  did 
not  know  that  she  would  give  it  up  at  any  rate.  There  was  no 
proof  of  plaintiff's  appointment  as  guardian. 

The  judge  instructed  the  jury  that,  as  to  the  fact  of  a  conver- 
sion by  the  defendant,  it  was  not  necessary  to  prove  a  demand 
by  the  plaintiff,  and  a  refusal  by  the  defendant,  if  the  horse  was 
in  her  possession,  and  she  had,  since  her  husband's  death,  exer- 
cised acts  of  ownership  over  it  inconsistent  with  plaintiff's  title. 
There  was  a  verdict  for  the  plaintiff,  and  the  defendant  appealed. 

Ruffitiy  for  the  defendant,  objected:  1.  That  the  writ  was  to 
answer  Dowd,  guardian  of  Blue,  which  made  Dowd  the  plaint- 
iff, while  the  property  was  shown  to  be  in  Blue,  his  ward;  2. 
That  there  was  no  conversion  by  the  defendant,  she  being  in 
possession  by  leave  of  the  executor,  and  there  being  no  proof 
that  the  plaintiff  had  been  regularly  appointed  guardian;  that  to 
prove  a  conversion  in  such  a  case,  demand  must  have  been  made 
by  one  who  had  authority  to  make  it;  that  defendant  had  not 
asserted  property  in  herself,  but  merely  her  inability  and  want 
of  authority  to  deliver  up  the  horse;  that  she  had  used  it  by  per- 
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mission  of  the  executor,  and  that  she  had  not  exercised  any  acts 
of  ownership  inconsistent  with  the  rights  of  Blue. 

No  counsel  appeared  for  the  plaintiff. 

Hendebson,  C.  J.  I  am  somewhat  at  a  loss  to  say  what  this  court, 
as  a  rcTisiDg  court,  should  do  as  to  the  error  in  bringing  the 
suit.  No  doubt  it  was  intended  to  be  the  infant's  suit — ^it  was 
so  considered  throughout.  The  trial  was  upon  the  infant's  title. 
Yet  it  is  the  suit  of  the  guardian;  it  is  brought  by  him  in  bis 
own  name;  for  although  he  describes  himself  as  guardian  of  the 
infant,  that  is  bat  matter  of  description,  and  does  not  make  it 
the  suit  of  the  infant.  The  court  below,  I  think,  should  have 
rejected  the  whole  of  the  evidence  as  irrelevant,  for  it  did  not 
tend  to  establish  the  title  in  the  plaintiff  but  in  his  ward.  I  do 
not  know  what  else  we  can  do  but  to  grant  a  new  trial.  The 
superior  court  may,  under  our  act  for  the  amendment  of  the 
law,  and  particularly  under  our  construction  of  that  act,  permit 
an  amendment  upon  terms,  if  it  should  be  thought  proper. 
The  counsel  for  the  defendant  made  a  very  ingenious  argument 
to  show  that  there  was  no  conversion;  but  he  has  not  satisfied 
me  that  there  was  none.  It  is  evident  the  defendant  claimed 
a  life-estate  in  the  horse,  under  the  will  of  her  husband,  to 
which  she  was  entitled  if  there  was  no  valid  gift  to  the  infant. 

The  executor  left  the  horse  with  the  other  property  on  the 
plantation,  where  the  widow  continued  to  reside,  and  she  no 
doubt  exercised  acts  of  control  and  ownership  over  it;  for  it  ap- 
pears that  she  lent  him  to  one  of  the  witnesses  to  go  to  Fayette- 
ville,  and  once  to  another  person  to  go  a  short  journey.  That 
when  demanded,  she  said  the  horse  was  not  there;  that  he  was 
in  the  possession  of  the  agent  of  the  executor,  who  lived  three 
or  four  miles  off.  She  said  she  would  do  nothing  until  she 
could  see  the  executor,  and  that  she  did  not  know  that  she 
would  give  up  the  horse  at  any  rate.  This  is  very  unlike  the 
conduct  of  the  possessor  of  a  chattel,  who,  not  knowing  the 
owner,  claims  no  property  in  it,  but  is  willing  to  give  it  up,  so 
that  he  is  exonerated.  On  the  contrary,  it  is  very  much  like  a 
claim,  especially  when  coupled  with  her  acts  of  ownership,  and 
her  concluding  remark,  that  she  did  not  know  that  she  should 
give  him  up  at  any  rate,  which  seems  like  disclaiming  the  au- 
thority of  the  executor.  All  this  looks  much  like  a  claim  for 
herself,  and  when  coupled  with  her  interest  under  the  will, 
shows  that  she  held  adversely.  The  general  rule  is,  that  any 
person  who  is  in  the  possession  of  another's  property  is  bound 
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to  surrender  it  upon  demand.  The  exceptions  are,  where  a 
person  really  and  boria  fide  does  not  know  that  the  applicant  is 
the  owner.  By  which  I  do  not  mean  that  he  can  not  judge 
whether  his  title  is  good  or  bad,  as  it  were,  upon  the  law  or 
intricate  facts  of  the  case;  as  if  a  man  finds  property,  before 
the  finder  can  be  put  in  the  wrong,  there  must  be  some  grounds 
to  believe  that  the  applicant  is  the  owner;  not  full  proof,  but 
something  that  would  satisfy  a  reasonable  man.  Or,  if  one 
neighbor  bails  property  to  another,  if  it  is  demanded  of  the 
bailee,  and  he,  thinking  it  is  the  bailor's,  requests  a  delay  until 
he  can  see  the  bailor  and  return  it  to  him,  this  will  not  be  evi- 
dence of  a  conversion.  All  these  exceptions  are  founded  in  good 
sense,  and  it  must  appear  on  the  transaction  that  the  bailee 
neither  claims  possession  for  himself,  nor  even  for  his  bailor, 
but  only  that  be  wished  a  delay  to  enable  him  to  return  it  to 
the  bailor,  that  the  latter  might  exercise  his  free  will,  and  not 
condemn  the  bailee  for  not  doing  so,  and  that  the  bailee  might 
thus  avoid  a  lawsuit.  If  this  defendant  held  for  the  executor, 
it  appears  her  motives  were  different  from  these.  I  rather  sup- 
pose she  considered  that  he  held  title  for  her,  and  that  she 
held  possession  for  herself;  that  she  was  mistress,  and  could 
direct  an  act  as  she  pleased;  for  it  seems  that  when  matters 
came  to  an  extremity,  she  would  follow  her  own,  and  not  his 
will.  When  one  is  in  possession  under  a  bailment,  by  holding 
for  the  bailor,  and  refusing  to  deliver  the  thing  bailed  upon  de- 
mand, he  identifies  his  possession  with  the  title  of  the  bailor; 
and  if  that  is  bad,  the  possession  is  a  conversion,  and  he  be- 
comes personally  chargeable.  I  think,  therefore,  the  judge  was 
right  in  the  instructions  given,  and  in  the  manner  in  which  he 
left  the  case  to  the  jury.  As  to  the  demand  made  by  a  person 
who  does  not  show  that  he  was  guardian,  or  authorized  to  make 
it,  I  perfectly  couisur  with  the  counsel,  that  the  defendant 
might  well  refuse  to  deliver  up  the  horse  on  such  a  demand; 
but  this  should  have  been  done  on  that  ground,  and  not  on  the 
claim  of  right,  on  her  part;  it  is  the  claim  of  right  which  gives 
to  her  possession  an  adverse  character.  I  think  the  defendant 
has  no  pretense  to  shelter  herself  under  the  bailment  from  the 
executor,  for  she  identified  herself  with  him,  and  if  his  title  is 
bad,  her  possession  is  wrongful.  But  the  judgment  must  be 
reversed,  and  a  new  trial  granted  for  the  cause  first  mentioned. 

By  Court.     Let  the  judgment  below  be  reversed,  and  a  new 
trial  granted. 


670  Eeid  v.  Eeid.  [N.  Carolina, 

Cited  to  the  point  that  possession  and  acts  of  ownership  are  repugnant  to 
an  admission  of  title  in  another,  in  Powell  v.  PotceU,  1  Dev.  &  Bat.  Eq.  379; 
and  in  Savage  v.  Carter,  64  N.  C.  196,  to  the  point  that  the  legal  payee  of 
a  bond  is  the  only  proper  plaintiff. 

As  to  what  oonstitates  a  conTeraion,  see  Hale  v.  Ames,  15  Am.  Dec. 
150,  and  note  thereto^  15L 


Reid  v.  Re  id. 

[2  Dbtbbxux'b  Law,  MT.] 

Regkift  in  Full  of  all  Demaitds  is  Prima  Facie  Evidxrcx  of  a  settle- 
ment between  the  parties,  and  of  the  payment  of  the  balance;  and  it  ia 
not  merely  evidence  of  the  sum  specified  in  it. 

Absuhpsit  for  money  had  and  received  by  the  defendant  to 
the  use  of  the  plaintiff.  The  pleas  were  non-assumpsit  and 
payment.  On  the  latter  plea  the  defendant  read  in  evidence  the 
following  receipt:  **  Received,  July  20,  1826,  of  Thomas  M.  D. 
Beid,  seven  dollars,  in  fall  of  all  notes  and  accounts,  or  any 
claim  or  demand  that  ever  existed  between  us  up  to  the  date 
above  written." 

The  judge  instructed  the  jury  that  the  receipt  might  be  and 
was  evidence  of  payment,  but  although  expressed  to  be  in  full, 
was  only  good  for  the  amount  actually  paid  on  it,  and  if 
plaintiff  was  entitled  to  more  than  that  amount,  he  had  a  right 
to  recover  it.  There  was  a  Terdict  for  the  plaintiff,  and  the 
defendant  appealed. 

Seawell,  for  the  defendant,  submitted  the  case  without  ail- 
ment. 

No  counsel  for  the  plaintff. 

BuFFiN,  J.  Several  points  were  made  in  this  case  in  the  court 
below.  But  as  it  seems  to  turn  chiefly  upon  the  effect  of  a  re- 
ceipt, given  in  evidence  by  the  defendant,  and  the  opinion  of 
the  conrt  on  that  point  is  decisive  of  the  cause,  the  others  will 
not  be  noticed. 

The  plaintiff  claims  a  share  of  the  price  of  a  slave  belonging 
to  him  and  others,  which  the  defendant,  as  their  agent,  sold. 
On  the  trial  the  defendant  gave  in  evidence  a  receipt  from  the 
plaintiff  dated  after  the  sale,  and  receipt  of  the  price,  for  seTen 
dollars,  in  full  of  all  notes  and  accounts,  or  any  claim  or  de- 
mand that  ever  existed  between  them  up  to  that  date.  The 
defendant's  counsel  contended  that  the  receipt  was  conclusiTe 
evidence  of  the  payment  of  the  money  sued  for  in  this  action. 
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But  the  judge  very  properly  held  the  contrary.  It  certainly  is 
not  conclusive  in  the  sense  of  admittiug  no  proof  to  the  con- 
trary. The  court,  however,  proceeded  to  instruct  the  jury  that 
although  the  paper  vras  evidence  of  payment,  it  proved  the 
payment  of  seven  dollars,  the  sum  expressed  in  it,  and  tbat 
sum  only.  So  I  am  ohliged  to  understand  the  judge's  words. 
They  are  "  the  receipt  being  only  for  that  sum,  it  is  only  evi- 
dence of  payment  to  that  amount."  I  think  the  receipt  prima 
facie  evidence  that  an  account  was  stated  between  the  parties, 
and  the  balance  of  seven  dollars  then  paid.  It  certainly  is  not 
conclusive  that  full  payment  was  made.  It  is  not  conclusive  of 
anything:  Siralon  v.  Bastall,  2T.  "R,  366;  not  even  that  the  seven 
dollars  were  paid.  Why  this  instrument,  more  than  other 
writings,  should  be  subject  to  correction  by  proof  aliunde,  it  is 
too  late  to  inquire.  The  rule  is  well  established.  For  instance, 
the  effect  of  this  receipt  would  be  repelled  as  conclusive  proof 
of  the  payment  of  seven  dollars,  by  showing  that  the  payment 
was  in  counterfeit  bank  notes,  or  in  a  promissory  note  which 
turned  out  to  be  bad.  In  either  case  the  plaintiff  might  recur 
to  his  original  debt,  unless  it  was  expressly  agreed  that  it  should 
be  extinguished  by  the  receipt  of  the  notes:  Hdrgrave  v.  Duseii' 
berry,  2  Hawks,  326;*  McKimley  v.  FearsaU,  3  Johns.  319;* 
Tobey  v.  Barber,  6  Id.  68  [4  Am.  Dec.  326].  The  receipt  is 
open  to  proof  that  there  was  a  mistake  in  stating  the  account, 
or  in  striking  the  balance;  a  mistake  in  telling  the  money;  a 
mistake  in  the  nature  or  value  of  the  thing  paid;  and  the  like. 
All  that  these  cases  prove  is,  that  when  the. errors  are  made  to 
appear  the  receipt  shall  not  still  stand  as  a  bar.  In  one  case,  in- 
deed, this  court  has  gone  the  length  of  saying  that  such  a 
mistake  in  a  receipt  under  hand  and  seal,  if  there  was  a  subse- 
quent express  promise  to  pay  the  money,  might  be  corrected; 
that  notwithstanding  the  receipt,  the  mistake  was  a  sufficient 
consideration  for  the  promise:  Smith  v.  Amis,  3  Hawks,  46d. 
The  receipt,  however,  remains  evidence  of  the  facts  stated  in 
it  until  those  facts  be  clearly  disproved,  and  a  mistake  shown. 
I  see  no  reason  to  limit  this  operation  of  it,  so  as  to  make  it 
evidence  of  one  of  those  facts  more  than  of  another.  It  is  pre- 
sumptive prima  fade  proof  of  the  whole.  There  must  be  par- 
ticular circumstances  to  prevent  its  so  being.  Why  in  this  case 
is  it  held  by  the  judge  to  be  evidence  of  the  payment  of  seven 
dollars  ?    Clearly  because  the  parties  say  so  in  it.     Do  they  not 

1.  Hargraot  y.  Dvaenbvryt  2  Hawks,  326. 

2.  McKinatry  t.  Peartall,  3  Johzm.  319. 
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likewise  say  that  it  was  iu  full;  that  seven  dollars  was  all  tLe 
defendant  then  owed  the  plaintiff?  Shall  this  declaration  go 
for  nothing?  If  so,  why?  I  admit  that  the  payment  of  a  less 
som  is  not  a  satisfaction  of  a  laiger  then  dae,  even  if  it  be 
received  as  such.  But  it  appears  to  me  that  a  receipt  for  a 
particular  sum,  expressed  to  be  in  full,  is,  in  good  sense,  evi- 
dence that  the  debt  itself  was  no  more  than  the  specific  sum.  Xf 
it  proved  to  be  more,  then  the  receipt  is  evidence  that  there 
had  been  prior  payments;  that  the  parties  have  accounted,  anil 
that  the  specific  sum  is  the  balance  due. 

This  is,  however,  all  open  to  proof  that  they  had  not  ac* 
counted,  or  that  they  accounted  touching  particular  dealings, 
which  did  not  include  the  matter  now  in  dispute.  It  ib  impos* 
sible  to  enumerate  all  possible  cases  wherein  the  force  of  the 
receipt  might  be  impaired  or  destroyed.  They  do  not,  how* 
ever,  affect  this  case,  which  depends  upon  the  effect  of  the 
receipt  unexplained.  Per  se  it  proves  that  the  defendant  owed 
the  plaintiff  nothing.  In  Henderson  y.  Moore,  5  Cranch,  11,  ib 
was  held  that  the  parol  acknowledgment  of  the  plaintiff  that  a 
small  sum  paid  him  was  in  full  of  a  larger  sum  due  on  the  bond 
sued  on,  was  evidence,  on  the  plea  of  payment,  that  the  whole 
was  paid;  and  that  on  it  the  jury  might  and  ought  to  presume 
full  payment,  unless  such  presumption  should  be  repelled  by 
other  evidence.  For  a  part  of  the  money  might  have  been  paid 
before,  and  the  acknowledgment  is  good  evidence  to  show,  not 
that  more  than  a  particular  sum  was  then  paid,  but  that  the 
whole  was  satisfied  by  payments  then  and  before  made.  And 
this  has  been  carried  so  far  as  to  make  the  payment  of  one  debt 
evidence  of  the  payment  of  another,  and,  under  certain  circum- 
stances, conclusive  evidence.  Chief  Baron  Gilbert  says:  If  one 
give  a  receipt  for  the  last  rent,  the  former  is  presumed  to  be 
paid,  especially  if  the  receipt  be  in  full  of  all  demands,  then  it  is 
plain  there  were  no  debts  standing  out.  If  this  be  under  hand 
and  seal,  the  presumption  is  so  strong  that  the  law  admits  no 
proof  to  the  contrary.  No  doubt  this  last  is  because  it  is  con- 
structively a  release:  Gilb.  Law  of  Ev.  42. 

Cases  are  found  in  which  the  receipt  in  full,  as  by  the  judge 
below,  has  been  allowed  only  as  prouf  of  the  specific  payment, 
and  not  of  a  general  discharge.  But  they  turn  on  peculiar 
grounds  and  particular  circumstances.  There  is  an  instance  in 
Middlediich  v.  Sharland,  5  Ves.  87.  But  plainly  the  master  of 
the  rolls  refused  to  consider  it  an  absolute  bar,  by  reason  of 
the  situation  of  the  parties,  their  relation  to  each  other,  and  the 
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suspicious  circumstaoces  apparent  on  the  answer.  It  was  a  bill 
filed  by  a  devisee  against  a  steward,  who  relied  on  a  receipt  in 
full  from  tbe  testatrix.  The  bill  charged  the  weakness  of  the 
testatrix;  that  the  receipt  was  obtained  by  imposition  upon  her, 
and  without  any  accounts  kept,  stated,  or  settled.  The  defend- 
imt  denied  the  fraud,  it  is  true.  But  he  could  not  deny  her 
imbecility,  nor  that  there  was  no  account  stated,  and  he  ex- 
hibited no  account  with  his  answer.  This  was  of  itself  a  fraud, 
and  tbe  cause  was  decided  on  that  ground.  He  was  bound  to 
keep  an  account,  and  with  such  a  principal  to  show  that  it  was 
fairly  settled.  Therefore,  a  general  account  was  there  ordered 
in  which  the  receipt  was  to  be  evidence  of  the  particular  sum 
mentioned  in  it,  and  nothing  could  be  juster.  Bnt  there  is  no 
«ucb  case  before  us;  and,  therefore,  the  general  rule  must 
prevail. 

By  CoTTBT.    Let  the  judgment  below  be  reversed,  and  a  new 
trial  awarded. 


Dawson  v.  Dawson. 

fl  Dbtbbxux'b  EgXTTTT,  98.] 

DxFBcnvB  VoLinKTABT  CONVEYANCES  will  not  be  aided  or  perfected  in 
equity,  and  want  of  consideration  is  a  good  defense  to  a  bill  for  rectify* 
ing  such  conveyances. 

Where  Rights  abe  Vested  by  ExsctTTED  Voluntaky  Conveyance,  a 
court  of  equity  wiU  recognize  and  protect  such  rights. 

Bill  in  equity.  The  bill  stated  that  Harry  Dawson,  the  hus- 
band of  defendant,  Sally  Dawson,  bequeathed  his  negroes  to 
her  and  to  her  sister,  defendant  Evelina  Alston,  as  tenants  in 
common,  a  moiety  to  each.  That  letters  of  administration,  with 
the  will  annexed,  were  issued  to  defendant,  George  Alston,  a 
brother  of  the  legatees;  that  defendant,  Sally,  had,  in  considera- 
tion of  love  and  affection,  conveyed  to  plaintiffs,  John  and  Jesse 
Dawson,  the  brothers  of  her  deceased  husband,  all  the  negroes 
that  had  belonged  to  her  husband  before  her  marriage,  that 
might  fall  to  her  upon  a  division  of  them  between  her  sister 
and  herself,  reserving  to  herself  a  life-estate  in  said  negroes, 
and  providing  that  the  donees  should  pay  to  the  other  plaintiff, 
Martha  Dawson,  one  third  of  their  value.  The  bill  then  charged 
that  defendant,  George  Alston,  had  a  division  of  the  negroes 
made  between  the  legatees,  under  an  order  of  the  county  court. 
That  plaintiffs,  at  the  time  of  the  making  of  the  division,  in- 
formed the  commissioners  of  the  interest  which  they  held  under 
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said  deed  from  defendant,  Sally,  and  requested  them  to  divide 
the  negroes  in  a  fair  and  equitable  manner.  But  that  defend- 
ant,  Qeorge,  with  intent  to  render  said  conveyance  ineffectual, 
fraudalently  procured  an  allotment  of  all  the  negroes  that  had 
belonged  to  defendant,  Sally,  before  her  marriage,  to  be  made 
to  her,  and  all  those  that  had  belonged  to  the  testator,  before 
that  time,  to  be  allotted  to  defendant,  Evelina.  The  bill  prayed 
that  this  division  might  be  set  aside,  and  a  new  one  made  on 
just  and  equitable  principles.  The  defendants  demurred  io  the 
bill,  and  the  demurrer  was  sustained,  and  the  bill  dismissed. 
The  plaintiffs  appealed. 

Gaston,  for  the  plaintiffs,  contended:  1.  That  the  property 
conveyed  by  the  deed  was  incident  to  property  vested  in  Mrs. 
Dawson,  and  was,  therefore,  the  subject  of  an  executed  con- 
tract: Ibnville  v.  Casey,  1  Murph.  389  [4  Am.  Dec.  559J;  2.  That 
if  the  contract  could  not  be  deemed  executed,  its  subject-matter 
not  being  in  esse,  yet  it  was  an  executory  agreement,  and  bind- 
ing upon  the  covenantee;  3.  That  as  the  contract  related  solely 
to  chattels,  and  was  under  seal,  it  required  no  consideration  for 
its  support,  and  would  be  protected  from  fraudulent  combina- 
tions: Bunn  V.  Winthrop,  1  Johns.  Gh.  329,  336;  4.  Thai  the 
contrivance  resorted  to  was  a  fraud  upon  the  rights  of  the 
plaintiffs. 

Badger,  for  the  defendants.  No  agreement  will  be  enforced 
in  this  court  without  a  valuable  or  a  meritorious  consideration. 
The  latter  includes  only  the  case  of  a  father  providing  for  hia 
child,  or  a  husband  for  his  wife,  and  the  like,  and  never  extends 
to  collaterals:  Newland  on  Contracts;  Ellison  v.  Ellison,  6  Yes. 
661;  Coleman  v.  Barrel,  1  Ves.  jun.  50.  Equity  will  do  nothing 
in  the  case  of  a  mere  voluntary  contract.  It  will  not  prevent 
a  voluntary  settler  from  selling  so  as  to  defeat  the  settlement: 
Pulvertoft  V.  Pulvertoft,  18  Ves.  84,  98;  Biuclde  v.  MUchdl,  Id. 
100,  112.  Powers  defectively  executed,  are  aided  in  a  court  of 
equity  only  in  favor  of  a  wife,  children,  purchasers,  or  creditors, 
but  never  for  volunteers:  4  Cruise  Dig.  Ch.  17.  There  is  no 
case  showing  that  the  tenant  for  life  is  ever  controlled:  4  Cruise 
Ch.  S.  33.  As  the  conveyance  was  a  mere  gift  to  the  plaintiffs» 
they  can  not  complain  that  they  have  received  less  than  they  ex* 
pected:  WaUwyn  v.  CouUs,  3  Merivale,  707. 

Gaston,  in  reply,  explained  and  commented  upon  Coleman  v. 
Barrel,  1  Ves.  jun.  60;  Ellison  v.  Ellison,  6  Ves.  661;  WaUwyn 
V.  CouUs,  3  Merivale,  707;  and  Pulvertoft  v.  Fviverio/l,  18  Ves^ 
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84,  and  cited  Jones  v.  Martin^  5  Ves.  jun.  266,  note;  and  Cock-' 
Union  V.  BaynCy  1  Bro.  Cb.  450. 

Hendebson,  J.  Voluntary  executory  agreements  receive  no 
aid  either  from  courts  of  law  or  of  equity.  The  parties  stand 
upon  their  rights,  such  as  they  are,  and  hence  it  is  a  maxim  that 
defective  voluntary  agreements  will  not  be  aided  in  a  court  of 
equity,  any  reformation  of  a  conveyance  being  an  execution  of 
the  original  agreement  so  far  as  the  conveyance  is  varied.  The 
same  motive  "which  induces  a  coui*t  to  refrain  from  enforcing  an 
agreement,  no  part  of  which  is  executed,  prevents  it  from  en- 
forcing any  part  of  it.  The  want  of  a  consideration  is,  there- 
fore, universally  a  good  defense  to  a  bill  for  rectifying  a  volun- 
tary conveyance,  or  enforcing  a  voluntary  agreement.  Where, 
however,  the  conveyance  is  complete,  and  property  passes,  or 
rights  are  vested  by  it,  that  property  or  those  rights  are  guarded 
and  protected,  notwithstanding  there  was  no  consideration  for 
passing  or  raising  them. 

The  question  presented  by  this  demurrer,  therefore,  is:  Does 
this  bill  seek  for  other  rights  than  those  created  by  the  convey- 
ance, or  does  it  only  seek  for  the  security  and  protection  of 
those  which  the  deed  has  already  given  to  the  plaintiffs? 

The  deed  transfers  to  the  plaintiffs  such*  of  the  slaves  as  had  be- 
longed to  the  husband  of  the  donor,  and  which  should  be  allotted 
to  her  upon  a  division  between  her  sister  and  herself.  This  is 
a  gift  of  slaves  in  preaenti  who  were  to  be  designated  by  an  act 
infuiuro.  If,  upon  the  division,  none  of  the  kind  were  allotted, 
nothing  passed;  if  any  such  were  allotted,  they  did  pass.  The 
right  to  call  for  this  division  did  not  arise  from  any  promise 
made  by  the  donor  that  she  would  divide,  for  then,  it  is  admit- 
ted, that  a  consideration  would  be  necessary  to  support  it,  but 
it  arose  as  a  necessary  incident  to  the  right  of  property  created 
by  the  deed.  If  anything  passed  by  the  deed  it  diminished  the 
property  of  the  donor  and  destroyed  the  power  of  making  such 
a  division  as  she  pleased,  which,  as  owner,  she  possessed  before 
its  execution,  and  imposed  upon  her  the  obligation  of  regarding 
the  interest  of  the  donees.  If  this  is  not  the  case,  and  she  is  at 
liberty  to  divide  as  she  pleases,  the  deed  might  be  made  by  her 
perfectly  ineffectual,  as  she  could  at  once  have  assigned  to  her 
sister  all  the  slaves  which  belonged  to  her  husband,  and  thus 
entirely  defeat  the  gift.  A  differoDce  can  not  be  perceived  be- 
tween such  a  division  and  the  one  complained  of,  for  it  is  clearly 
illusory  and  defeats  the  rights  of  the  donees,  if  not  to  the  same 
extent,  certainly  it  does  in  some  degree,  which,  in  principle,  ia 
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as  objectionable  as  the  total  frustration  of  the  gift.  It  has  been 
likened  to  the  case  where  a  man  grants  all  the  com  ivhicb  he 
may  grow,  or,  to  use  the  common  phrase,  make,  in  a  particulaz 
field.  Although  he  can  not  be  enforced  to  cultivate  that  field, 
yet  he  shall  not  actively  interfere  for  the  purpose  of  defeating 
his  gift  or  grant  by  wantonly  destroying  the  corn  growing  there. 
But  this,  it  is  said,  would  be  a  wanton  act,  and  one  to  which 
self-interest  does  not  prompt,  as  it  does  in  the  present  case. 
True,  but  it  is  as  equally  inadmissible  to  pursue  our  own  interest 
at  the  expense  of  the  rights  of  others  as  it  is  wantonly  to  destroy 
those  rights.  The  principle  is,  that  I  may,  by  a  rightful  act, 
take  care  of  myself,  although  I  may  thereby  injure  another.  All 
laws,  human  or  divine,  allow  this;  but  I  can  not  do  this  by  a 
wrongful  act.  But  this,  it  is  said,  is  begging  the  question,  and 
it  is  insisted  that  the  division  complained  of  is  not  a  wrongful 
act.  That  act,  however,  can  not  be  rightful  which  entirely  de- 
stroys and  renders  of  no  effect  a  gift  or  transfer  passing  property, 
which,  if  permitted  to  operate  in  the  usual  and  ordinary  way, 
would  produce  a  probable  benefit  to  the  donee;  and  it  is  ob- 
vious that  the  probable  effect  of  the  deed  would  be  beneficial, 
as  it  required  a  combination  to  prevent  its  ordinary  result. 

As  soon  as  this  gift  was  made,  if  the  deed  was  not  a  perfect 
nullity,  certain  rights  were  created  by  it  in  the  donees.  It  is 
true  they  were  contingent,  as  to  the  particular  subject  upon 
which  they  would  attach,  but  it  would  be  strange  to  allow  the 
right,  and  at  the  same  time  place  it  out  of  the  protection  of  the 
law. 

Such  is  my  view  of  the  case.  I  have  considered  the  deed  as 
if  fairly  obtained,  and  that  there  has  been  a  fraudulent  combin- 
ation to  obstruct  its  fair  and  usual  operation.  But  I  most  ob- 
serve, that  I  have  had,  and  still  have,  difficulty  upon  it.  I  am 
disposed  to  overrule  the  demurrer,  without  prejudice  and  with- 
out costs. 

Hall,  J.  When  it  is  said  the  deed  in  question  is  voluntary, 
that  it  was  given  upon  no  consideration,  it  seems  difficult  to  ad- 
duce reasons  why  the  court  should  proceed  in  the  case  and 
grant  relief.  The  old  beaten  ground,  long  since  occupied  by 
the  courts  of  equity,  not  to  aid  voluntary  conveyances,  seems  to 
render  any  reasons  that  might  be  urged  to  show  that  the  bill 
should  be  dismissed,  both  trite  and  unnecessary. 

But  fraud,  in  making  a  division  of  the  negroes,  is  alleged. 
The  deed  of  gift  was  certainly  given  upon  a  contingency.  There 
was  something  like  a  blank  to  a  prize;  something  like  an  appeal 
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to  the  doctrine  of  chances.  If  the  division  of  the  negroes  is  set 
aside  for  fraud,  and  there  is  to  be  another  drawing  of  the  lot- 
tery, the  managers  or  commissioners  must  be  instructed,  in  the 
next  division  which  they  make,  in  order  to  protect  the  interest 
of  the  plaiBtiffs,  or  fraud  will  be  again  alleged.  Indeed,  to 
avoid  fraud  altogether,  an  equal  division  of  the  negroes  ought 
to  be  made  between  Mrs.  Dawson  and  her  sister.  For  if  we 
depart  from  the  case,  as  the  parties  have  made  it  by  the  deed, 
there  is  no  stopping  place  between  that  and  allowing  the  plaint- 
iff a  full  share  of  the  negroes  in  dispute.  The  parties  them- 
selves might  have  so  inserted  it  in  the  deed,  but  we  see  they 
have  not  done  so.  And  by  this  mode  of  proceeding  the  plaint- 
iffs will  be  placed  upon  much  more  favorable  ground  than 
they  stand  on  in  the  deed  of  gift  made  to  them.  They  will, 
in  fact,  be  made  to  draw  a  prize  when  they  have  not  paid  for  a 
ticket. 
I  cannot  hesitate  to  say,  that  the  bill  should  be  dismissed. 

Tatlob,  C.  J.,  concurring  in  opinion  with  Judge  Henderson, 
it  was  ordered; 

That  the  decree  below  be  reversed,  and  the  demurrer  over- 
ruled, without  prejudice  and  without  costs. 

Approved  in  Love  v.  Belk,  1  Ired.  Eq.  163. 


Donaldson  v.  The  Bank  of  Gape  Feab. 

[1  Detxbbux'a  Equity,  103.] 

Pbopebtt  Conveyed  to  a  Partnership  Vests  in  the  CoMFAmr,  and  not 
in  the  individual  copartners;  and  the  transfer  of  such  property  by  one 
of  the  partners  passes  only  a  contingent  right  to  a  part  after  the  debts 
are  paid  and  the  copartnership  is  ended. 

Creditor  who  Takes  a  Mortgage  to  secure  on  antecedent  debt,  without 
releasing  a  surety,  is  not  a  purchaser  for  value,  without  notice. 

A  Mere  Creditor  Having  no  Lien  can  not  Pursue  his  Debtor's  Prop- 
erty, which  has  been  transferred  to  a  third  person.  He  must  obtain  a 
judgment  before  he  can  attack  a  transfer  made  by  his  debtor. 

Thx  bill  alleged  that  Bobert  Donaldson,  John  McMillan,  and 
James  Thorburn,  while  carrying  on  business  as  partners,  under 
the  firm  name  of  Donaldson,  McMillan  &  Co.,  acquired  certain 
real  estate,  which  was  purchased  with  partnership  funds. 
That  the  assurances  for  the  land  so  acquired  were  sometimes 
made  to  the  partnership,  at  other  times  to  Donaldson  and 
McMillan,  as  tenants  in  common,  and  in  some  instances  either  to 
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Donaldson  or  to  McMillan/in  severalty.  That  the  eopartnersliip 
was  dissolved  in  1808,  by  the  death  of  Donaldson.  That  at  the 
time  of  its  dissolution  it  was  insolvent,  being  largely  indebted 
to  one  Samuel  Donaldson,  of  London.  That  McMillan  died  in 
1820,  also  insolvent  and  indebted  to  the  company,,  and  without 
a  personal  representative.  That  Samuel  Donaldson  died  in 
1813,  and  his  executors  had  assigned  to  the  plaintiff  the  debt 
due  from  the  partnership  to  their  testator.  That  defendant, 
Thorbum,  the  surviving  partner,  had  admitted  the  debt  to  be 
due,  and  had,  in  part  payment,  assigned  all  the  interest  that 
vested  in  him  as  surviving  partner  to  the  plaintiff!  That 
McMillan,  before  his  death,  had  conveyed  the  lands  acquired 
as  above  stated,  to  Strange  and  Winslow,  in  trust,  to  secure  the 
payment  of  his  individual  debt  due  to  the  Bank  of  Cape  Fear. 
That  Winslow  was  dead,  and  Strange  still  held  the  lands.  That 
McMillan  was  a  trustee  for  the  creditors  of  the  company,  and 
that  the  defendants  had  notice  of  the  trust.  The  bill  prayed 
that  Strange  might  be  declared  a  trustee  for  the  plaintiff,  and 
be  compelled  to  convey  to  him  all  the  estate  which  he  held  un- 
der the  deed  from  McMillan.  The  heirs  of  Donaldson  and 
those  of  McMillan,  and  the  persons  beneficially  interested  in 
the  declaration  of  trust,  made  in  the  deed  to  Strange  and  Wins- 
low, filed  either  formal  answers  or  disclaimers.  The  bill  was 
taken  pro  confesso  as  to  Thorburn.  The  Bank  of  Cape  Fear  ia 
its  answer  admitted  that  the  conveyance  by  McMillan  to  Strange 
and  Winslow  was  in  trust,  to  secure  a  debt  due  to  it,  and  that 
some  of  the  property  so  conveyed  had  been  originally  assured 
to  the  partnership.  As  to  whether  or  not  any  part  of  that 
which  wus  assured  to  McMillan  was  purchased  with  partner- 
ship funds,  it  denied  any  knowledge,  and  put  the  plaintiff  to 
the  proof  of  it.  The  bank  alleged  that  it  was  a  purchaser  for 
value  without  notice.  Strange,  in  his  answer,  alleged  the 
same  facts,  and  submitted  to  such  a  decree  as  should  indemnify 
him. 

GcuUon  and  Hogg,  for  the  plaintiff. 

Badger,  for  the  Bank  of  Cape  Fear. 

HEKDEbSON,  J.  This  bill  is  filed  by  one  who  claims  to  be  a 
creditor  of  the  firm  of  Donaldson,  McMillan  &  Company,  and 
also  the  assignee  of  Thorbum,  the  surviving  partner  of  that 
firm.  Its  object  is  to  reach  certain  real  estates,  mortgaged  or 
conveyed  in  trust  by  McMillan,  one  of  the  partners,  to  secure 
an  individual  debt  before  that  time  owing  by  him  to  the  de- 
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feudant,  the  Cape  Fear  Bank.  It  alleges,  aod  it  is  admitted  in 
the  answers,  that  some  of  Ibe  land  was  held  by  the  copartuer- 
bbip  under  legal  titles  vesting  the  estate  in  it.  The  bill  ali^o 
alleges  that  there  were  other  lands,  the  legal  title  whereof  was 
in  McMillan,  but  that  he  held  them  in  trust  for  the  firm,  haviug 
purchased  them  with  the  copartnership  funds,  and  for  its  bene- 
fit. The  defendants  put  the  plaintiff  upon  proof  of  this  trust, 
and  allege  that  if  there  was  one,  they  are  purchasers  for  value 
and  without  notice. 

As  to  that  part  of  the  property  the  legal  title  of  which  is  ia 
the  company,  the  defendant  has  not  the  shadow  of  a  claim  un* 
til  the  debts  of  the  firm  are  paid.     Property  thus  situated  is^ 
entirely  unlike  an  ordinary  joint-tenancy.     The  partners  have 
no  moieties;  the  property  resides  in  the  company,  not  in  the  in- 
dividual copartners.     Each  has  only  a  contingent  right  to  a. 
part  after  the  debts  are  paid  and  the  copartnership  ended;  and,, 
therefore,  the  transfer  of  one  of  the  partners  only  passes  that 
contingent  right.   The  copartnership  takes  the  entirety;  to  pass 
anything  but  the  contingent  right,  that  is,  to  pass  the  estate, 
the  firm  must  convej^,  for  that  is  the  owner.     It  is  something 
like  an  estate  granted  to  husband  and  wife;  they  take  by  entire- 
ties, and  not  by  moieties.     If  the  husband  grants  one  half  or 
the  whole,  nothing  passes  but  by  estoppel,  and  if  the  wife  sur- 
vives him  she  takes  the  whole,  notwithstanding  the  grant  of  the 
husband;  for  she  is  not  bound  by  his  estoppel.     If,  therefore, 
McMillan  is  indebted  to  the  firm  to  the  value  of  this  property, 
the  defendant  can  claim  nothing  until  the  debt  is  satisfied.     If 
the  land,  the  legal  title  to  which  vested  in  McMillan,  was  not 
held  in  trust  by  him  for  the  copartnership,  very  clearly  the 
plaintiff  has  no  right.     If  it  was  so  held  the  defendant  took  it, 
snbject  to  that  trust,  unless  he  discharges  himself  from  it.     He 
says  that  he  is  a  purchaser  for  value,  without  notice.     From 
the  case,  as  it  appears  at  present,  I  am  inclined  to  think  that 
the  defendant,  the  bank,  is  not  a  purchaser  for  value,  but  a 
mere  incumbrancer.     For  what  value  did  the  bank  pay  for  the 
trust  ?    Nothing;  it  was  to  secure  a  debt  contracted  before  the 
trust  was  contemplated.      As  regards  expenditure,  the  bank 
stood  after  as  it  did  before  the  deed.     Had  the  bank  purchased 
with  an  antecedent  debt,  and  no  matter  how  old  (I  use  the  word 
'*  purchased"  in  its  vulgar  sense),  the  extinguishment  of  the  debt 
would  have  been  value  sufficient.     Here  the  debt  remains  as  it 
was  before  the  conveyance.     Had  the  bank  even  released  in- 
dorsers,  I  presume  it  would  have  been  sufficient.   But  the  court 
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can  not  decree  for  the  plaintiff  as  a  creditor  because  he  bas  not 
obtained  a  judgment;  he  can  not  pursue  the  x^ropertj  in  the 
bands  of  the  bank  without  obtaining  a  lien  upon  it.  He  ap- 
pears as  a  mere  creditor,  and  nothing  is  clearer  than  that  a 
mere  creditor  can  not  pursue  his  debtor's  property  in  the  bands 
of  a  third  person.  Nor  can  he  sustain  his  claims  as  assig^nee  to 
McMillan's  part  of  the  property  held  by  the  copartnership  with- 
out showing  that  McMillan  was  indebted  to  it.  However  strong 
the  evidence  of  this  fact  may  be,  unless  the  personal  represen- 
tatives of  McMillan  are  before  the  court,  we  can  not  examine 
into  it.  His  insolvency  and  intestacy  will  not  do  in  a  case  like 
this;  for  upon  his.  indebtedness  depends  the  plaintiff's  right. 
Neither  is  the  defendant  prepared  for  a  hearing.  It  is  quite 
probable,  indeed,  I  am  almost  satisfied  of  the  fact  from  the  uni- 
form practice,  that  the  bank  had  indorsers  for  McMillan's  debt 
who  were  discharged  upon  taking  the  trust  or  mortgage.  I  am 
unwilling,  therefore,  in  a  case  so  important  as  this,  finally  to 
decide  it  in  its  present  state,  but  would  recommend  that  it  be 
remanded  for  the  purpose  of  making  amendments,  and  prepare 
ing  proofs. 

By  CouBT.  Let  the  cause  be  remanded  to  the  court  below, 
each  party  paying  their  own  costs  in  this  court. 

Cited  with  approval  to  the  point  that  a  mere  creditor  can  not  pursue  hi* 
debtor's  property  in  the  hands  of  a  grantee  thereof,  in  BetJieWs  Exrx,  v,  WiU 
son,  1  Dev.  &  Bat  £q.  610;  in  Britain  v.  QuieU,  1  Jones  Eq.  328,  to  the  point 
that  a  court  of  equity  will  not  lend  its  aid  to  a  creditor  in  the  collection  of 
his  debt  until  he  has  established  it  by  a  judgment  at  law;  to  the  point  that  a 
creditor  who  takes  a  mortgage  to  secure  an  antecedent  debt  is  not  treated  as 
a  purchaser  for  value  without  notice,  in  Ilolderhy  v.  Blum,  2  Dev.  &  Bat.  Eq. 
51;  in  Potts  v.  Blackwell,  4  Jones  Eq.  68;  and  in  MeKatj  v.  OUUam,  Go  N.  C. 
130;  and  in  Ross  v.  Henderson,  77  Id.  170,  to  the  point  that  a  partner  can  by 
liis  own  deed  convey  only  what  interest  he  has  in  the  partnership  property. 

It  was  decided  in  Coles  v.  Coles,  8  Am.  Dec  231,  that  one  partner  can  con- 
vey no  more  than  his  own  interest  in  real  estate,  even  where  it  is  held  for 
imrpoaes  of  the  partnership.  In  James  v.  Morty,  14  Am.  Dec  475,  held  that 
a  mortgagee  is  not  entitled  to  protection  as  a  purchaser. 


Williams  v.  Helme. 

fl  DBTBBsnz'fl  Eqititt,  ISl.J 

Btbstt  mat  Retain  Funds  ix  nis  Hands  Belonging  to  the  Principai 
Debtob,  upon  the  latter*s  inqolvency;  and  an  assignee  of  the  principal 
debtor  has,  in  such  case,  no  better  right  to  such  funds  than  his  assignor 
would  have. 
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The  bill  alleged  that  plaintifTs  intestate  was  bound  as  surety 
for  defendant,  Helme,  in  a  large  amount,  and  was  at  tbe  same 
time  indebted  to  bim  in  tbe  sum  of  one  tbousand  four  bundrod 
and  ninety-one  dollars  and  tbirt>'-tbree  cents.  Tbat  Helmc, 
wbo  was  anxious  to  collect  bis  debt,  brougbt  suit  for  tbat  pur- 
pose; but  plaintiff,  wbo  wisbed  to  retaiu  tbat  sum  as  a  partial 
indemnity  against  tbe  suretysbip  of  bis  intestate  for  Helme, 
endeavored  to  prevent  bim.  It  was  finally  agreed  between 
tbem  tbat  plaintiff  sbould  confess  jungment  for  tbe  debt  with 
a  stay  of  execution  for  tbree  montbs.  Tbat  after  tbe  confes- 
sion of  tbis  judgment,  Helme  became  insolvent,  and  executions 
tbereupon  issued  against  bim,  and  plaintiff  paid  tbe  sum  of  four 
tbousand  eigbt  bundred  and  seventy-seven  dollars  and  eigbty- 
seven  cents  on  a  judgment  wbicb  bad  been  entered  up  against 
tbem  on  a  debt  for  wbicb  bis  intestate  bad  been  bound  as  a  surety 
for  Helme.  Tbe  bill  cbarged  tbat  Helme,  instead  of  satisfying 
tbe  judgment  for  one  tbousand  four  bundred  and  ninety-one 
dollars  and  tbirty-tbree  cents,  by  applying  tbe  amount  of  it  to 
tbe  sum  tbus  paid  as  bis  surety,  assigned  tbe  judgment  to  the 
defendants,  Wasbington  and  Thompson,  in  payment  of  a  debt 
due  to  tbem;  and  tbat  tbey,  in  tbe  name  of  Helme,  bad  issued 
an  execution,  and  were  about  to  raise  its  amount  out  of  assets 
in  plaintiff's  bands.  Tbe  bill  prayed  for  an  injunction  and  & 
discovery.  All  tbe  defendants  answered,  but  tbe  proofs  did 
not  materially  vary  tbe  case  made  by  tbe  bill.  It  appeared 
from  tbe  answer  of  Washington  and  Thompson  tbat  tbe  assign- 
ment to  tbem  was  made  before  tbe  payment  of  the  four  tbou- 
sand eigbt  hundred  and  seventy-seven  dollars  and  eighty-seven 
cents  by  the  plaintiff. 

Badger  and  Devereux,  for  tbe  plaintiff,  were  about  to  argue 
the  case,  but  tbp  court  called  on  tbe  counsel  for  the  other  side. 

Seawell  and  Gaston,  for  tbe  defendants,  argued  tbat  sureties 
are  not  entitled  to  any  peculiar  favor  in  a  court  of  equity.  Tbat 
a  surety  will  be  compelled  to  do  everything  tbat  he  undertook 
to  do,  and  can  by  no  possibility  have  a  bigber  equity  than  a  cred- 
itor. That  tbe  judgment  was  so  much  property  belonging  to 
Helme  which  be  could  dispose  of  as  any  other  property.  That 
tbe  assignment  was  perfectly  honest  as  respected  tbe  defend- 
ants; and  tbey  were  entitled  to  tbe  assistance  of  the  court,  if 
necessary,  to  secure  the  full  enjoyment  of  it. 

Hbhdebson,  J.     The  equity  of  the  plaintiff  arises  from  the 
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insolYency  of  Helme.     The  right  of  the  latter  to  assign  the 
judgment  was  lost  when  he  became  unable  to  exonerate  the 
plaintiff  from  the  thralldom  in  which  he  was  placed  on  account 
of  his  suretyship,  when  Helme  became  unable  to  reciprocate 
the  act  which  he  required  Williams  to  perform.     I  do  not  know 
a  plainer  equity.     Indeed,  it  was  admitted   in  the  argument 
that  if  Williams  had  before  the  assignment  actually  suffered, 
he  would  be  entitled  to  the  relief  which  he  asks.     Or  if  be  had 
before  the  assignment  applied  to  this  court  to  restrain  Helme 
from  transferring,  that  then  the  assignment  would  not  avail,  as 
it  would  have  been  made  in  violation  of  an  order  of  the  court. 
Williams  has  other  equities  besides  those  arising  from  actual 
sufferings.     As  a  surety,  he  has  a  right  to  have  his  fears  and 
apprehensions  quieted,  to   be   made  safe   from   apprehended 
harm.     He  need  not  wait  till  he  has  suffered,  because  his  equity 
arises  before  that  time;  and  this  seems  to  be  admitted  in  that 
part  of  the  argument,  which  rather  concedes  that  he  might  have 
obtained  an  order  that  Helme  should  not  assign.     And  as  to 
the  position  that  Williams  should  have  applied  to  a  court  of 
equity  to  restrain  Helme  from  transferring,  I  think  that  his 
equity  is  higher  than  any  which  could  arise  from  the  violation 
of  orders  or  rules  of  court.     It  is  independent  of  them;  it  arises 
from  the  principle  first  mentioned,  that  Helme  could  neither  by 
himself  nor  by  another  require  of  Williams  to  do  what  he,  Helme, 
was  unable  to  do  towards  him,  from  the  fact  of  his  insolvency. 
Williams,  being  indebted  to  him,  was  also  bound  for  him  in  a 
very  large  sum  from  which  he  sustained  a  loss  of  double  the 
amount  of  the  sum  which  Williams  owed.     The  debt  which  the 
plaintiff  owed  should  have  been  left  in  his  hands  as  an  indem- 
nity in  part  for  his  loss.     It  is  true  that  if  the  judgment  had 
been  of  ^a  negotiable  character,  it  would  have  J|;>een  proper  to 
have  applied  to  a  court  to  restrain  its  negotiation;  for  had  it  been 
of  that  character,  Williams  might  have  had  a  legal  owner  to  con- 
tend with,  one  who  stood  upon  his  own  right,  instead  of  those 
of  another;  and  who  would  not,  as  these  defendants,  represent 
the  original  creditor,  and  be  bound  by  every  obligation  which 
was  imposed  upon  him.     The  defendants  say  it  might  possibly 
be  different  if  they  were  suitors  to  the  court;  but  they  are  not; 
they  ask  nothing  of  this  court.    In  this  they  are  mistaken;  they 
are  applicants  for  a  favor,  in  the  character  of  defendants.     The 
law  gives  them  nothing;   their  rights  are  not  known  at  law. 
They  would  not  be  even  heard  to  allege  them;  there,  Helme  is 
still  the  owner  of  the  judgment.    Here  the  defendants  are  made 
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parties  by  mere  courtesy.  The  plaintiff  miglit  have  left  them 
to  come  into  this  court  as  petitioners,  asking  to  be  permitted 
to  use  the  name  of  Helme.  They  owe  their  existence  as  claim- 
ants to  the  principles  of  this  court,  aud  they  ask  to  do,  in  the 
name  of  their  assignor,  what  it  would  be  the  height  of  iniquity 
to  permit  him  to  do,  because  they  say  that  the  latter  sold  to 
them,  but  Helme  had  nothing  that  he  could  sell.  I  think, 
therefore,  that  the  injunction  should  be  x^erpetuated. 

I  have  viewed  the  case  as  if  Helme  intended  no  actual  fraud, 
when  he  assigned  to  the  defendants.  He  says  so,  and  there  is 
nothing  to  induce  a  belief  that  he  did;  but  the  fact  is,  that  he 
was  then  insolvent,  and,  therefore,  could  pass  nothing  in  tbe 
judgment  as  against  the  plaintiff. 

Tatlor,  C.  J.  I  am  of  opinion  that  the  prayer  of  this  bill 
could  not  be  rejected  without  violating  very  clear  principles  oi 
natural  justice,  and  subverting  that  series  of  decisions  by  which 
this  court  has  been  constantly  guided,  for  the  protection  of 
sureties.  It  is  not  controverted  that  the  estate  of  the  plaintiff's 
intestate,  who  was  surety  for  Helme,  became  liable  to  pay  a 
considerable  sum  for  him,  a  very  short  time  after  the  confession 
of  judgment,  and  that  this  money  was  subsequently  paid  out  of 
the  estate.  It  is  very  evident,  that  if  Helme  had  determined  to 
enforce  the  judgment  upon  the  expiration  of  the  stay,  he  would 
have  been  enjoined,  unless  he  countersecured  the  estate  against 
his  own  debts.  When  the  debts  of  Helme  were  paid  out  of  the 
estate,  his  debt  against  it  was  extinguished,  according  to  such 
plain  principles  of  justice,  that  I  imagine  the  law  of  every  civil- 
ized nation  has  adopted  them.  In  the  civil  law,  it  was  called 
compensation,  and  is  thus  spoken  of  by  a  writer  on  that  law. 
**  When  it  is  said  that  compensation  is  made  ipso  jure,  it  means 
that  it  is  made  by  the  mere  operation  of  law,  without  being  pro- 
nounced by  the  judge,  or  opposed  by  the  parties.  As  soon  as 
a  person,  who  was  creditor  of  another,  becomes  his  debtor  of  a 
sum  of  money,  or  other  matter  susceptible  of  compensation  with 
that  of  which  he  was  a  creditor,  and  vice  versa,  as  soon  as  a  per- 
son who  was  a  debtor  to  another,  becomes  his  creditor  of  a  sum, 
susceptible  of  compensation  with  that  of  which  he  was  a  debtor, 
a  compensation  is  made,  and  the  respective  debts  are  from  thence- 
forth extinguished,  to  the  extent  of  their  concurrence,  by  virtue 
of  the  law  of  compensation :"  Pothier  on  Obligations,  599.  As 
the  civil  law  exists  in  Scotland,  the  principle  is  there  adopted 
without  variation,  and  it  is  held  that  where  the  same  person  is 
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both  debtor  and  creditor  to  another,  the  mutual  obligations,  if 
they  are  for  equal  sums,  are  extinguished  by  eompensaiioc: 
Erskine's  Institutes,  325. 

Williams  had  a  well-ascertained  equitable  right  against  Helme, 
before  payment  of  money  for  him,  and  might  have  called  upon 
him  in  this  court  to  relieve  him  from  his  liability,  by  payment  of 
the  debt,  and  certainly  would  have  been  allowed  to  set  off  the 
judgment  against  it.     Tiie  case  of  Lee  v.  Eock  furnishes  an  in- 
stance where  a  man  borrowed  money  on  the  mortgage  of  his  es- 
tate for  another,  of  his  being  allowed  to  go  into  equity,  to  haTe 
his  estate  disincumbered  by  him,  and  the  covenant  in  the  mort- 
gage-deed was  held  to  bind  the  defendant,  though  no  party  to 
it;  but  the  money  being  borrowed  for  him,  it  was  his  debt,  and 
the  surety  was  only  a  nominal  person :  Mosely,  319.     And  he 
may  not  only  come  here  to  be  relieved  from  his  liability,  but  as 
soon  as  he  becomes  liable  to  the  creditor,  or  is  endangered, 
though  he  has  not  paid  the  debt,  he  has  a  right  to  enforce  mort- 
gages, or  other  counter-securities    given  to  indemnify   him: 
Anlr(Au8  V.  Davidson ,  3  Merivale,  579;  Tankersley  v.  Anderson, 
4b  Dessau.  44.     This  was  the  relation  in  which  Williams  stood 
to  Helme  immediately  after  the  confession  of  judgment,  and 
when  the  true  state  of  the  latter's  affairs  were  known.     This 
equity  was  prior,  then,  to  any  w^ich  could  be  acquired  by  the 
assignees  of  the  judgment;  but  there  was,  in  fact,  no  equity  to 
be  acquired  by  them,  for  it  would  be  against  first  principles 
that  the  assignor  should  place  the  assignee  in  a  better  situation 
than  he  stood  himself.     Policy  has  introduced  an  exception, 
with  respect  to  bills  of  exchange,  and  notes  indorsed  before  thej 
are  due;  but  in  all  other  respects,  the  rule  and  law  of  this  court 
are  on  that  subject  universal:  Coles  v.  Jones,  2  Yem.  692;  Davis 
V.  Austen,^  1  Ves.  jun.  247. 

As  many  of  our  most  valuable  principles  of  equity,  as  well  as  law, 
are  derived  from  the  civil  law,  it  is  not  surprising  to  meet  with 
almost  the  very  case  l>efore  us,  stated  in  a  work  of  authority  on 
that  law,  as  administered  in  Scotland.  "  Though,"  says  the 
writer,  '^  compensation  can  not  be  pleaded  after  the  decree,  either 
against  the  creditor  or  his  assignee,  yet,  if  the  original  creditor 
should  become  bankrupt,  the  debtor,  even  after  decree,  may 
retain  against  the  assignee  till  he  give  security  for  satisfying  the 
debtor's  claims  against  the  cedent:"  Erskine's  Institutes,  328. 

By  CouBT.     Let  the  judgment  be  made  perpetual,  with  costs. 

1.    Daoia  ▼.  AMttea, 
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Approved  and  followed  in  the  following  cases:  Battle  v.  Hart,  2  Dev.  Eq. 
31;  Green  v.  Crockett,  2  Dev.  &  Bat.  Eq.  390;  Lonr;  v.  BameU,  3  Ired.  Eq.  63; 
cited  in  AlUn  v.  Wood,  Id.  386,  to  the  point  that  where  a  plaintiff  is  seeking 
contribution  from  a  co-surety,  his  equity  lies  in  the  insolvency  of  the  princi* 
pal;  and  in  MosteUer  v.  Bost,  7  Id.  39,  to  the  point  that  an  assignee  can  not 
be  placed  in  a  better  position  than  his  assignor. 


LiLES  V.  Fleming. 

[1  Dbtxbxux's  Eqititt,  185.] 

Posr-NUFTZAL  AoREEBiENT  BETWEEN  HosBAND  AND  Wtte,  made  upon  Suffi- 
cient consideration,  will  be  enforced  in  equity. 

Widow's  Right  to  a  Child's  Part  of  her  Husband's  Personal  Estatb 
is  one  which  the  law  gives,  and  an  intention  to  exclude  that  right  must 
be  shown  either  by  express  words  or  by  a  manifest  implication,  otherwise 
she  is  entitled  to  the  child's  part. 

Th£  bill  alleged  that  upon  a  treaty  of  marriage  between  the 
plaintiff  and  the  defendant's  testator,  it  was  agreed  by  the  latter 
that  in  case  there  should  be  a  child  of  the  marriage,  all  the  prop- 
erty of  the  plaintiff  should  be  settled  upon  her.  That  a  son  was 
born  to  them,  who  was  called  Bichard  Liles;  and,  thereupon,  de- 
fendant's testator  executed  the  following  instrument:  ''Beit 
known  to  all  whom  it  may  concern,  that  I,  Jacob  Liles,  of,  etc. , 
haying  intermarried  with  Frances  Holland,  widow,  etc.,  and  by 
her  having  had  one  son,  called  Bichard  Liles,  I  do  hereby  cer- 
tify that  all  the  property  which  came  by  my  said  wife,  of  every 
description,  I  give  to  her  and  her  heirs  forever.  In  witness,"  etc. 
The  bill  then  charged  that  the  defendant's  testator  had  reduced 
to  his  possession  sundry  slaves,  bonds,  and  moneys  which  be- 
longed to  her  before  her  marriage.  That  he  had  bequeathed  sev- 
eral of  those  slaves  to  his  children  by  a  former  marriage,  and  had 
made  for  her  a  very  small  provision,  from  which  she  had  regularly 
entered  her  dissent.  The  bill  prayed  to  have  the  defective  instru- 
ment set  up,  and  also  for  a  distribution  of  the  assets  of  the  tes- 
tator. 

In  their  answers,  the  defendants  put  the  plaintiff  to  the  proof 
of  the  ante-nuptial  agreement,  and  insisted  that,  if  it  was  made, 
she  should  be  put  to  her  election,  claiming  that  she  could  not 
claim  under  the  agreement  and  also  her  share  of  the  testator's 
assets.  The  facts  alleged  in  the  bill  were  fully  established  by 
the  testimony  of  plaintiffs,  mother  and  sister. 

Devereuat^  for  the  plaintiff,  contended  that  the  right  of 
the  widow  to  a  child's  part  of  her  husband's  personal  estate  was 
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a  right  which  the  law  gave  her.  That  it  was  similar  to  the  right 
of  dower  at  common  law,  and  that  it  had  always  been  held  that 
nothing  but  express  words  or  the  most  necessary  implication 
should  bar  the  right  of  dower. 

Haywood^  for  the  defendants. 

Tatlor,  0.  J.     This  bill  is  brought  for  the  twofold  purpose  of 
setting  up  a  contract  made  by  the  testator  of  the  defendant  with 
the  plaintiff,  his  then  wife,  whereby  he  gave  her  all  the  property 
which  he  had  acquired  by  his  marriage  with  her  and  to  obtain  like- 
wise a  distributive  share  of  the  personal  estate  of  her  said  late  hus- 
band.    The  contract  made  after  marriage  is  stated  .to  have  been 
in  execution  of  a  parol  treaty  made  before  the  marriage,  whereby 
the  husband  agreed  to  settle  upon  her,  in  the  event  of  her  hav- 
ing a  child  by  him,  all  the  property  she  then  possessed  or  was 
entitled   to.      The  writing   does   accordingly  admit  that  she 
has  a  son,  named  Bichard  Liles;  and  there  is  proof  by  two  wit- 
nesses, the  mother  and  sister  of  the  plaintiff,  that  Jacob  Liles 
had  declared  in  his  life-time  that  he  had  executed  the  paper  io 
pursuance  of  his  engagement  entered  into  before  marriage.    The 
contract  of  marriage  is  a  valuable  consideration,  and  a  settlement 
made  by  the  husband  after  marriage  is  binding  upon  bim  and 
all  persons  claiming  as  volunteers  from  or  through  him.     How 
far  the  peculiar  circumstances  of  this  contract  would  render  it 
valid  against  creditors  or.subsequent  purchasers,  is  not  made  a 
question  in  the  case.    The  intervention  of  a  trustee  is  indispensa- 
ble at  law  to  enable  the  husband  to  convey  property  to  his  wife; 
but  there  are  several  cases  in  this  court  where  the  husband's 
gifts  to  the  wife,  directly  made,  will  be  supported,  although  no 
property  in  the  things  given  passed  to  the  wife  at  law  by  deliv- 
ery.    The  following  cases  extend  fully  to  the  establishment  of 
this  principle:  Lucas  v.  Lucas,  1  Atk.  270;  Stanning  v.  Style,  3 
P.  Wms.  338;  Bledsoe  v.  Sawyer,  1  Vem.  244,*  Bunbary,  205. 
The  law  proceeds  strictly  upon  the  notion  of  union  of  person  in 
husband  and  wife,  and  it  is  only  in  some  extreme  and  excepted 
cases  that  the  wife  can  implead  or  be  impleaded  without  her 
husband;  but  in  equity  she  may  be  a  plaintiff  or  defendant,  with- 
out the  concurrence  of  her  husband,  as  in  cases  where  she  prays 
relief  against  him:  Terry  v.  Terry,  Pres.  Ch.  276;*  Lambert  y. 
Lambert,  1  Yes.  jun.  21.'    And  she  may  defend  a  suit  separately 
when  her  interest  in  the  subject  of  litigation  is  contradictory  to 

1.  Bletsow  V.  Sawyer,  1  V«m.  244. 

2.  S.  O.  GUb.  Eq.  B.  10. 

8.  LamptH  ▼.  LcmperU  1  Ves.  jun.  21. 
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her  husband's  claim,  and  in  other  instances:  White  v.  Thombor- 
ough,  Pres.  Ch.  429;'  Ex  parte  ffalsam,  2  Atk.  50.  Equity,  it 
is  said,  regards  not  the  outward  form,  but  the  inward  substance 
and  essence  of  the  matter,  which  is  the  agreement  of  the  parties 
upon  a  good  and  valuable  consideration;  so  that  although  a 
covenant  be  extinguished  at  law  by  the  marriage  of  the  parties, 
this  court  will  establish  it:  Cannel  v.  Buckle;  2  P.  Wms.  243;  1 
Foubl.  39. 

As  to  the  remaining  question,  whether  the  plaintiff  is  to  be 
put  to  her  election,  it  is  believed  that  the  law  has  left  no  discre- 
tion on  the  subject;  for,  however  desirable  it  might  be,  that  in 
so  small  an  estate  the  testator's  children  should  exclusively  en- 
joy the  benefit  of  it,  yet  the  widow's  claim  to  distribution  is 
founded  on  a  clear  legal  right.  The  principle  to  be  extracted 
from  all  the  cases  is  that  an  intention  to  exclude  that  right  must 
be  shown  either  by  express  words,  or  a  manifest  implication; 
but  there  is  here  nothing  from  which  such  an  intent  can  be  in- 
ferred. 

By  CouBT.  Declare  that  the  defendant's  testator  made  the 
agreement  in  the  bill  mentioned,  and  direct  an  account  of  the 
property  of  the  plaintiff  at  the  time  of  her  marriage,  and  also  of 
the  assets  in  the  defendant's  hands. 


MoAuLET  V.  Wilson. 

[1  DXTKBBUX'S  EQUXTT,  976.] 

Whkbx  IirrxNTioN  ot  Testatob  cajt  not  be  Litkballt  Fulfillxd,  a  tnut 
reBulta  for  the  heir  or  next  of  kin;  the  doctrine  of  cy  pree  does  not  pre* 
vail  in  North  Carolina. 

Whxrb  Testator  Bequeathed  Profebtt  for  the  Support  ov  a  Mnr- 
I8TER  who  was  to  preach  to  a  congregation  at  a  certain  meeting-hooBe, 
but  the  congregation  of  such  meeting-house  refused  to  allow  such  min- 
ister to  preach  in  their  meeting-house,  the  bequest  fails,  although  the 
party  to  whom  such  minister  belonged  offers  to  build  another  church 
near  the  one  named  by  the  testator. 

The  bill  of  the  plaintiffs,  McAuley  and  Beard,  as  "  trustees  of 
the  Congregation  of  Oilead,"  alleged  that  William  Henderson, 
and  others,  erected  a  meeting-house  upon  land  which  was  con- 
veyed to  him,  and  others,  in  trust  for  the  members  of  the 
Associate  Beformed  Synod,  belonging  to  the  Presbyterian 
Congregation  of  Gilead.     That  some  time  after  Henderson  and 

1.  S.  0.3  Tern.  703. 
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others  separated  from  tbe  Associate  Reformed  Synod,  and  be- 
came members  of  a  society  called  tbe  Associate  Seceding  Pres- 
byterians. That,  as  the  meeting-house  had  been  built  at  the 
joint  expense  of  these  denominations,  it  was  agreed  that  both 
might  use  it  for  public  worship.  That  Henderson,  in  his  will, 
by  which  he  made  the  defendant,  Wilson,  his  executor,  devised 
a  certain  tract  of  land  to  be  sold,  and  the  income  derived  from 
the  funds  for  which  it  should  be  sold,  to  be  applied  to  the  sup- 
port of  a  minister,  who  was  to  preach  at  the  seceding  meeting- 
house called  Gilead.  That  plaintiffs  had  been  duly  elected 
trustees  of  the  Associate  Seceding  Congregation,  and  believed 
themselves  entitled  to  the  use  of  the  Gilead  meeting-house 
equally  with  the  Associate  Reformed;  but  if  they  were  mistaken 
in  this,  they  had  procured  a  conveyance  of  an  acre  of  land  and 
were  about  to  erect  a  church  for'their  congregation  within  six 
poles  of  the  meeting-house  described  by  the  devisor. 

The  bill  prayed  that  the  charity  created  by  the  will  be  estab- 
lished, and  the  interest  paid  to  the  plaintiffs  to  support  a  min- 
ister to  preach  in  the  old  meeting-house,  or  that  the  trusts  be 
executed  cy  pres,  by  appropriating  the  interest  to  the  support 
of  a  minister  to  preach  in  the  new  meeting-house. 

The  plaintiffs,  John  Henderson,  and  others,  were  the  heirs 
at  law,  and  next  of  kin  to  William  Henderson.  In  their  bill 
they  allege  that  the  land  on  which  the  meeting-house  at  Gilead 
was  built  belonged  to  the  Associate  Reformed  Presbyterians, 
and  that  the  Associate  Seceding  Presbyterians  did  not  exist  as 
a  body  at  Gilead,  and  had  no  right  to  the  use  of  the  meeting- 
house;  that  there  was  no  possibility  of  carrying  the  devise 
into  effect;  and  they  prayed  that  the  executors  might  be  di- 
rected to  pay  the  trust-fund  over  to  them. 

The  defendant,  the  executor  of  William  Henderson,  admitted 
the  sale  of  the  land  mentioned  in  the  will,  rendered  an  account, 
and  submitted  to  any  decree,  by  which  he  would  be  in- 
demnified. 

Replications  were  filed,  and  testimony  was  taken  showing 
the  difference  between  the  two  parties  in  the  church,  and  that 
the  Associate  Reformed  party  had  passed  a  resolution  to  have 
the  meeting-house  kept  for  the  sole  use  of  that  party. 

Oaston,  for  plaintiffs,  McAuley  and  Beard. 

Wilson  and  Badger,  for  the  heirs. 

SeaioeU,  for  the  executor. 
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Kekdebson,  J.  This  is  not  a  devise  to  a  religious  congregation, 
within  either  the  words  or  the  spirit  of  the  act  of  1796:  Rev. 
Ch.  457.  The  property  is  not  given  to  the  congregation,  to  be 
used  by  them  as  they  may  think  proper,  for  their  use  and  bene- 
fit; but  it  is  given  for  a  special  purpose,  in  which,  to  be  sure,  they 
are  interested,  but  are  not  the  owners,  to  wit:  To  pay  a  preacher 
of  a  certain  sect  to  preach  to  the  congregation  called  Gilead. 
They  take,  therefore,  as  trustees,  or  ceislui  que  trusts  (which  is 
matter  of  indifference,  the  objection  not  being  to  the  form),  for 
a  specific  purpose,  and  are  bound  to  apply  the  funds  to  that 
and  to  no  other  use.  The  validity  of  the  devise  depends  on 
the  question,  whether  the  devisees  are  accountable  to  any  one, 
for  the  due  execution  of  the  trust;  for  if  they  are  not,  it  is  void, 
and  there  is  a  resulting  trust  for  the  heirs  at  law,  or  next  pf  kin. 
If  there  is  any  one  who  can  compel  the  due  execution  of  the 
trust,  that  is,  the  proper  application  of  the  trust  fund,  accord- 
ing to  the  directions  of  the  devisor,  then  it  is  a  valid  trust,  at 
least  so  much  of  it  as  is  necessary  to  answer  the  intent  of  the 
founder.  If  there  be  more  than  is  necessary  for  that  purpose, 
the  excess  results  to  the  heirs  at  law,  or  next  of  kin.  For  we 
do  not,  as  they  do  in  England,  apply  it  to  other  objects  of  a 
similar  kind,  by  what  is  called  the  doctrine  of  cypres. 

We  are  relieved  from  the  consideration  of  the  question, 
whether  there  is  in  this  case  any  person  competent  to  enforce  the 
due  execution  of  the  trust;  for  we  think  that  those  for  whose 
benefit  it  was  intended,  have  refused,  and  still  refuse,  to  accept 
the  testator's  bounty.  We  certainly  cannot  impose  it  on  them, 
for  the  congregation  have  the  right  to  employ  their  own  preacher 
and  to  pay  him  in  their  own  way.  The  testator  has  left  us  no 
guide  to  ascertain  what  is  to  be  done  in  such  an  event.  Nor  do 
we  know,  but  from  conjecture,  whether,  as  the  congregation, 
who  have  the  appointment  of  the  minister  and  the  control  over 
the  church  at  Gilead,  have  refused  to  accept  his  bounty,  it  was 
bis  desire  that  it  should  be  given  to  a  part  of  the  congregation 
who  accord  with  him  in  religious  sentiments,  and  who  are 
willing  to  build  another  church  near  to  the  church  at  Gilead,  and 
employ  the  funds  in  paying  a  preacher  of  that  sect,  directed 
by  the  testator.  It  is  very  probable  that  the  testator  would 
have  directed  this,  had  he  foreseen  the  refusal,  as  the  thing 
next  best  to  that  which  he  most  wished.  But  he  has  not 
said  BO,  and  it  is  out  of  the  power  of  this  court  to  speak  for 
him.  We  can  not  dispose  of  the  property  of  the  deceased 
by  undertaking  to  conjecture  what  would  have  been  his  will. 
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provided  he  had  foreseen  what  has  since  happened,  which  has 
thwarted  his  intent  as  expressed.  If  I  was  left  to  conjecture, 
I  would  say  such  was  his  will,  but  my  urgumeut  to  prove 
it  would  result  in  nothing  like  certainty.  It  would  be  this, 
that  as  the  thing  offered  to  be  substituted  bears  a  very  strong 
resemblance  to  that  directed  which  can  not  be  performed,  it  is 
probable  he  w'buld  have  accepted  the  substitute,  because  it 
comes  near  to  the  thing  directed.  But  it  may  be  that  every 
circuit  stance,  in  which  the  proposed  substitute  differs  from  the 
original  directed,  may  have  been  the  testator's  sole  object  in 
making  the  bequest,  viz. ,  wish  to  have  a  preacher  of  his  ten- 
ets to  preach  to  the  whole  congregation  at  Gilead,  and  thereby 
bring  them  over  to  his  faith,  and  prevent  the  dissemination  in 
that  church  of  what  .he  deemed  unsound  doctrines.  I  do  not 
say  that  most  probably  this  was  his  intent;  it  is  sufficient  if 
it  may  have  been,  or  anything  else  but  the  precise  proposition 
made  by  the  plaintiffs.  If  I  were  left  to  my  own  conjectures  I 
would  say  that,  in  the  events  which  have  happened,  the  proposi* 
tion  made  by  the  plaintiffs  is  the  thing  which  he  would  have 
directed;  for  it  is  fair  to  presume  that  his  object  was  the  dis- 
semination of  the  doctrines  of  his  faith;  that  he  selected  the 
church  at  Gilead  as  the  place  of  preaching,  and  the  congrega- 
tion there  as  the  one  to  be  preached  to;  but  that  they  were 
pointed  out  only  as  the  means  of  effecting  the  end.  But  if  these 
means  fail,  the  end  was  not  to  be  lost,  but  the  next  best  means» 
and  those  bearing  the  strongest  resemblance  to  those  pointed 
out,  should  be  resorted  to. 

This  reasoning  is  all  fair,  and  if  we  were  correct  in  the  ob- 
ject, would  be  satisfactory  ground  for  a  decree  in  favor  of  the 
plaintiffs.  But  when  we  recollect  that  we  assume  the  object 
which  he  had  in  view,  that  it  is  incapable  of  proof;  for  he  who 
only  can  speak  in  regard  to  it,  has  spoken  for  the  last  time,  by 
this  his  last  will,  to  which  only  we  can  look  for  his  intent,  and 
on  this  subject  that  he  is  silent;  we  must  remain  in  ignorance  of 
his  intent  further  than  he  has  declared  it,  and  this  famishes 
only  ground  for  conjecture,  on  which  we  can  not  act. 

Halt.,  J.  It  would  seem  that  the  object  of  the  testator  was 
to  reconcile  and  unite,  in  principle,  the  two  sects,  one  of  which 
is  called  "  The  Associate  Seceding  Party,''  the  other,  *'  The 
Associate  Beform  Party."  To  the  first  party  the  testator  be- 
longed; the  church  of  Gilead  belonged  to  the  latter.  The  tes- 
tator directs  that  his  property  shall  be  formed  into  a  fund  to 
pay  a  preacher  of  his  own  religious  principles  to  preach  at  the 
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church  of  Gilead.  That  church  have  rejected  any  benefit  that 
was  intended  for  them  by  that  devise;  they  will  not  accept  of  it. 
The  testator's  own  party,  the  Associate  Seceding  Presbyterians, 
pray  the  benefit  of  it,  and  that  it  may  be  vested,  cy  pres,  in  a 
church  erected  by  them  very  near  to  the  church  of  Gilead. 
This,  we  think,  can  not  be  done;  as  the  object  of  the  testator 
can  not  be  effected,  we  can  not  direct  the  fund  to  be  applied  to 
any  other. 

By  GouBT.  Let  the  bill  of  the  plaintiffs,  McAnley  and  Beard, 
be  dismissed;  and  on  the  bill  of  the  heirs  at  law  and  next  of 
kin,  let  an  account  be  taken,  and  let  all  costs  be  paid  out  of  the 
fund. 


To  the  point  that  the  doctrine  of  q/  pres  is  not  recognized  in  this  state, 
cited  in  the  following  cases:  Holland  v.  Peck,  2  Ired.  £q.  255;  Bridges  v. 
PleasatUs,  4  Id.  26;  Lemmond  v.  Peoples,  6  Id.  137;  FaribauU  v,  Taylor,  5 
Jones  £q.  219. 

That  the  powers  exercised  by  the  court  of  chancery,  in  England,  under  the 
doctrine  of  qf  pres,  are  not  and  can  not  be  exercised  in  this  country,  see  note 
to  DaMell  v.  AUomey-general,  9  Am.  Dec.  583. 


POINDEXTEB   V.  MoOaNNON. 

[1  DSVZBSUX'S  Eqvxtt,  873.] 
WhSBB  TT  is  DoUSTTUL    whether    a  TaANSACnON    WAS    IlTTXNDED    AS    A 

MoBTOAOB,  or  as  a  conditional  sale,  courts  of  equity  incline  to  consider 
it  a  mortgage;  but  where  subsequent  acts  of  the  parties  are  consistent 
with  the  idea  of  a  sale,  it  will  be  treated  as  such. 

The  bill  was  filed  to  redeem  a  slave,  which,  the  plaintiff 
alleged,  be  mortgaged  to  the  defendant,  McCannon,  who  sold 
him  to  the  other  defendant.  It  alleged  that  the  plaintiff,  being 
indebted  to  McCannon,  mortgaged  to  him  the  negro  in  question, 
then  worth  five  hundred  dollars,  for  four  hundred  dollars;  that 
a  bill  of  sale,  expressed  to  be  in  consideration  of  four  hundred 
dollars,  was  made,  and  the  negro  put  in  possession  of  McCan- 
non, upon  an  agreement  that  his  hire  should  extinguish  the  in- 
terest. The  deed,  which  was  absolute  on  its  face,  was  exhibited 
by  the  defendant.  On  it  there  was  the  following  indorsement: 
"  N.  B.  K  the  above-bound  T.  Wl  Poindexter  pay  up  to  the 
above-named  McCannon  the  sum  of  four  hundred  dollars  within 
twelve  months  from  the  date  hereof,  the  above  bill  of  sale  to  be 
void,  and  the  negro  boy  returned.''    Plaintiff  also  alleged  that 
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he  had  tendered  to  the  defendants  the  amount  due,  which  thej 
refused. 

McCannon's  answer  admitted  the  hill  of  sale  and  the  nola 
bene,  but  positively  denied  that  ifc  was  a  mortgage.  It  alleged 
that  plaintiff  wished  to  give  a  mortgage,  but  that  McCanuon 
refused  to  treat  with  him  on  that  footing,  but  finally  it  was 
agreed  that  the  plaintiff  should  sell  and  that  McCannon  should 
agree  to  resell,  as  mentioned  above;  that  plaintiff  owed  him 
some  money;  that  he  paid  to  him  a  further  sum  of  money  at  the 
time  of  the  sale,  and  gave  him  an  order  on  his  father's  executor 
for  the  balance,  and  also  surrendered  to  him  the  evidences  of 
the  previous  indebtedness;  that  he  had  paid  the  plaintiff  the 
amount  of  the  said  order,  and  had  offered  to  the  plaintiff  to 
rescind  the  contract  and  return  the  slave,  but  plaintiff  told  him 
he  might  sell  the  negro,  as  he  was  unable  to  re-purchase  him, 
and  thereupon  he  sold  him  to  Hauser,  the  other  defendant,  for 
the  same  price  that  he  had  paid  for  him;  that  in  order  to  give 
plaintiff  further  time,  he  annexed  to  the  bill  of  sale  a  similar 
condition  to  that  contained  in  the  one  to  himself;  and  that  both 
he  and  Hauser  considered  the  latter  transaction  to  be  a  sale. 
Hauser's  answer  corroborated  that  of  McCannon. 

Wiriston,  for  the  plaintiff. 

Gaston  and  Devereux,  for  the  defendants,  cited  Coke  It.  205, 
a;  Bonham  Newcomb,  1  Vern.  7,  214,  232;  Mellor  v.  Lec8,  2  Atk. 
494;  Vernon  v.  Winstanly,  2  Sch.  &  Lef.  393;  Goodman  v.  Grier- 
son,  2  Ball  &  Bea.  274;  Conway  v.  Alexander,  7  Cranch,  218. 

RuFFDT,  J.,  after  stating  the  case  as  above,  proceeded:  A 
mortgage  and  a  conditional  sale  are  nearly  allied  to  each  other, 
and  it  is  frequently  difficult  to  say  whether  a  particular  transaction 
is  the  one  or  the  other.  The  difference  between  them  is,  that 
the  former  is  a  security  for  a  debt;  and  the  latter  is  a  purchase 
for  a  price  paid,  or  to  be  paid,  to  become  absolute  on  a  par- 
ticular event;  or  a  purchase  accompanied  by  un-  agreement  to 
resell  upon  particular  terms.  It  is  the  latter  kind  that  runs 
so  nearly  into  a  mortgage.  For  as  needy  and  distressed  men 
are  those  who  are  commonly  drawn  into  such  contracts,  and 
the  very  anxiety  to  get  their  estates  again,  which  produces  a 
stipulation  to  that  effect,  denotes  either  that  it  was  favorite 
property,  which  the  party  did  not  intend  to  part  from  conclu- 
sively, or  that  the  price  was  so  inadequate  as  to  make  it  mate- 
rial,  in  point  of  interest,  that  they  should  have  the  power  to 
reclaim.     Courts  lean   towards  considering  them   mortgageik 
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Bufc  there  is  do  rule  of  law  that  a  sale  shall  not  be  made  con- 
ditionally. In  each  case,  the  only  difficulty  is  to  ascertain  the 
character  of  the  transaction.  When  ifc  is  once  determined  to 
be  a  mortgage,  all  the  consequences  of  account,  redemption, 
and  the  like,  follow,  notwithstanding  any  stipulation  to  the 
contrary.  For  the  power  of  redemption  is  not  lost  by  any  hard 
conditions;  nor  shall  it  be  fettered  to  any  point  of  time,  not  ac- 
cording to  the  course  of  the  court.  This  is  well  expressed  in 
the  familiar  maxim,  "  Once  a  mortgage  always  a  mortgage." 

In  the  present  case,  the  clause  inserted  in  the  deed  may  well 
consist  with  a  contract  of  either  description.  It  is  equivocal 
.  in  itself.  But  it  is  sufficient  to  induce  the  court  to  decree  a 
redemption,  if  nothing  else  appeared,  because  the  court  inclines 
to  that  side,  to  prevent  oppression  and  hard  dealing.  It  is, 
however,  susceptible  of  variation  by  the  acts  of  the  parties, 
and  the  circumstances  attending  the  transaction,  which  show 
it  to  be  the  one  or  the  other.  I  do  not  mean  that  it  can  be  con- 
tradicted by  the  testimony  of  witnesses,  to  show  either  that  the 
bargain  was  different  from  that  expressed,  or  that  it  was  meant 
to  be,  unless  there  be  fraud.  But  I  mean  that  the  parties' 
acts  and  their  dealings  are  material  to  show  the  intent.  Slreator 
V.  Jones,  3  Hawks.  423,  for  instance,  is  a  case  where  an  absolute 
deed  was  held  a  security,  upon  evidence  of  lending  and  bor- 
rowing, between  a  needy  man  on  one  side,  and  an  habitual  and 
bard  lender  on  the  other;  of  great  inadequacy  of  price,  if  it  was 
a  price;  and  of  the  possession  of  land  by  the  bargainor  after  he 
made  the  deed.  As  Sir  James  Mansfield  says:  IggvXden  v.  May, 
2  New  Bep.  449,  the  conduct  of  the  parties  can  never  be  looked 
to,  to  fix  a  construction  at  law  upon  their  deeds,  as  had  been 
done  in  Cooke  v.  Booth,  Cowp,  819.  But  in  equity,  their  con- 
duct is  often  regarded  as  evidence  of  the  intent  of  making  a 
contract. 

Now,  what  are  the  usual  badges  of  a  mortgage  ?  They  are, 
that  there  is  a  previous  debt,  or  a  present  advance  of  money 
upon  loan,  for  which  some  evidence  is  taken,  obliging  the  bor- 
rower personally  to  the  absolute  payment.  There  is  a  bond 
for  the  debt;  or  a  covenant  in  the  mortgage  deed  for  the  pay- 
ment. This  is  usual,  where  the  security  by  mortgage  is  taken 
on  landed  property.  Much  more  should  we  expect  to  find  it 
where  the  security  is  on  a  slave,  who  may  die  the  next  day.  It 
is  always  a  question  in  mortgage  or  no  mortgage,  whose  loss 
will  it  be  if  the  thing  is  destroyed.     If  that  of  the  maker  of  the 

deed,  then  it  is  a  mortgage.     Again,  one  of  the  most  difficult 
Am.  Dko.  Voii.  xvni— ^ 
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sitiiaiioiiB  that  can  be,  is  that  of  u  mortgagee  in  posaessiou. 
He  is  subjected  to  an  account,  generally  the  most  rigorous, 
and  under  great  disadvantages;  for  he  is  liable  not  only  for 
profits  made,  but  that  might  be  made;  and  profits  are  always 
greater  to  standers  by,  who  have  a  high  opinion  of  their  own 
management  than  they  are  in  reality  to  those  who  work.  Hence, 
a  mortgagee  never  takes  possession  until  he  is  obliged.  Nor  is 
a  mortgagor  more  willing  to  go  out  of  possession,  and  give  up 
the  management  and  present  use  of  his  property.  The  one  does 
not  surrender  nor  the  other  take  possession  but  as  the  last  alter- 
native. And  we  may  almost  venture  to  assert,  that  no  mort- 
gagee or  mortgagor  ever  jet  made  a  contract  upon  which  the 
possession  was  to  change  immediately,  unlesd  it  were  the  veriest 
grinding  bargain  that  could  be  driven  with  a  distressed  man, 
who  had  no  way  to  turn.  When  to  this  is  superadded  that  a 
fair  and  full  price,  four  hundred  dollars,  was  paid,  it  seems 
impossible  to  believe  that  it  could  be  on  loan. 

That  this  price  was  paid,  is  fully  proved  by  the  plaintifTs 
own  brother,  who  was  present  at  the  treaty,  and  wrote  the 
deed.  I  do  not  refer  to  his  deposition,  for  the  sake  of  what  he 
says  was  the  understanding  of  the  parties;  though  in  that  re* 
spect  he  supports  the  answer;  but  to  get  at  the  acts  of  the 
parties,  he  proves  that  they  came  to  a  settlement,  not  to  ascertain 
the  debt  due  the  defendant^  that  it  might  be  secured,  but  to  as- 
certain its  amount,  that  it  might  be  known  how  much  would 
remain  to  be  paid  in  money.  Upon  that  settlement  all  the  old 
bonds  were  given  up  and  no  new  one  taken.  Part  of  the  debt 
was  for  the  price  of  land.  Would  the  defendant  have  relin- 
quished his  equitable  lien  on  that,  for  the  precarious  aecority 
of  a  mortgage  on  a  slave,  for  that  and  other  advances  to  the 
full  value  ? 

The  defendant  likewise  took  inunediate  possession.  Here, 
then,  it  appears  that  instead  of  a  security  for  a  debt,  the  slave 
was  partly  a  satisfaction  of  a  pre-existing  one;  and  the  bal- 
ance was  then  paid.  If  the  plaintiff  had  been  borrowing,  and 
pledging  his  negro  as  security,  would  he  have  received  so  large 
a  part  of  the  loan  in  an  order  ?  Such  a  payment  might  be  ex- 
pected to  be  received.  But  such  a  loan  is  out  of  the  way  of 
business.  The  subscribing  witness  is  supported  by  several 
others  in  his  statement  of  the  value  of  the  negro,  and  of  the  de- 
fendant's possession.  The  sum  advanced  was  the  full  value. 
These  circimistances  satisfy  me  that  a  redemption  was  never  in- 
tended.   And  the  sale  by  McCannon  to  Hauser  at  the  sam^ 
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price  removes  every  appearance  of  it.  He  might  have  taken  the 
neg^  in  payment,  and  advanced  the  difference,  because  he 
could  then  sell  himself  again  after  a  reasonable  time.  But  the 
idea  is  preposterous  that  a  man  who  was  himself  obliged  to 
raise  money  would  surrender  a  good  security  on  land,  for  the 
purpose  of  getting  a  mortgage  on  a  negro,  which,  as  mortgaged 
property,  he  could  not  sell.  Without  citing  particular  cases,  I 
will  only  refer  to  the  general  principles  collected  from  them  by 
Mr.  Butler,  in  his  note  to  Co.  Litt.  205,  a.  The  circumstances 
here  repel  every  idea  of  a  mortgage,  or  of  a  security  redeemable 
at  an  iudefinite  period.  The  old  securities  were  given  up,  and 
no  new  one  taken;  the  price  paid  was  a  full  one;  the  purchaser 
himself  was  necessitous,  and  obliged  to  part  from  property  to 
pay  his  own  debts:  he  took  immediate  possession,  and  actually 
made  sale  of  the  negro  the  day  after  that  limited  for  the 
plaintiff's  re-purchase;  and  upon  such  sale  only  got  his  own 
money  back;  and  this  was  twelve  years  before  this  suit  was 
brought.  If  this  can  not  be  considered  a  purchase,  then  there 
can  be  none,  unless  it  be  absolute  at  the  making  up  of  it  and  for- 
ever. The  plaintiff  has  no  case,  and  his  bill  must  be  dismissed 
with  costs. 

Per  CuBZAM.    Let  the  bill  be  dismissed,  with  costs. 

Approved  in  the  following  c&see:  Jlitmnerlm  v.  Birmingkam,  2  Dev.  ft 
Bat  Eq.  358;  OilUa  v.  MarUn,  2  Dev.  Eq.  470;  New9om  v.  BoUa,  1  IrecL 
Law,  179;  McLaurin  v.  Wright,  2  Ired.  Eq.  9i. 


Keaton   V.  Cobb. 

[1  Dbtsbsux's  Equxtt,  439.] 

PuBOHASB  or  Trust  Estate  at  Sheriit's  Sale  bt  a  Fraitdulint  Tbustu, 
pending  litigation  between  him  and  his  eesiui  que  trtut,  oonfen  no  title; 
and  the  BherifTB  deed  can  stand  only  as  a  security  for  what  was  advanced 
upon  the  execntioD. 

CssTcn  Que  Trust  who  Incurs  Costs  at  Law  in  defending  against  his 
tnxstoe  a  title  purely  legal,  instead  of  coming  at  once  into  the  proper 
forum  for  redress,  can  not  recover  such  costs  in  equity;  but  he  is  entitled 
to  re-payment  of  the  costs  paid  to  the  trustee. 

Thb  bill  alleged  that  the  plaintiff,  Elizabeth  Keaton,  and  the 
defendant,  Mary  Cobb,  being  sisters,  before  their  marriages 
purchased  jointly  a  lot  of  land,  and  contributed  equally  to  the 
payment  of  the  purchase-money.  That  the  plaintiff  being  at 
the  time  a  minor,  the  deed  was  made  to  Mary,  who  was  of  full 
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age;  that  the  plaintiff,  Elizabeth,  and  the  defendant,  liaiy, 
agreed  with  their  father  that  if  he  would  assist  them  to  build 
a  dwelling-house  on  said  lot,  he  and  his  wife  might  live  in  it 
during  their  lives;  that  the  house  was  built  pursuant  to  such 
agreement,  and  all  the  parties  lived  in  it  together  until  the 
marriage  of  defendant,  Mary,  with  defendant,  Cobb;  that  previ- 
ous to  said  marriage  the  plaintiff,  Elizabeth,  applied  to  her 
sister  to  execute  to  her  a  deed  for  her  undivided  moiety;  that 
her  sister  then  acknowledged  Elizabeth's  right  in  the  fullest 
manner,  and  informed  her  that  defendant's  husband  could  not 
deprive  her  of  the  possession  of  the  lot.«  The  plaintiff  being' 
perfectly  satisfied  with  this  assurance,  no  deed  was  executed; 
that  soon  after  the  marriage  of  defendants,  defendant  Cobb, 
pretending  to  be  ignorant  of  the  agreement  between  the  sisters 
and  between  them  and  their  parents,  commenced  an  action  of 
ejectment,  and  Laving  obtained  a  verdict  and  judgment,  was 
proceeding  to  execute  a  writ  of  possession.  The  bill  prayed 
for  an  injunction,  and  for  the  repayment  of  the  costs  at  law. 
The  defendants  denied  all  the  allegations  of  the  bill,  and  as  a 
distinct  defense,  defendant  Cobb  alleged  that  since  the  con- 
troversy about  the  lot  had  arisen,  he  had  purchased  whatever 
interest  the  plaintiff,  Keaton,  had  therein,  for  eight  dollars  and 
fifty  cents,  under  a  judgment  and  execution.  Upon  the  com- 
ing in  of  the  answers,  the  injunction  granted  on  the  filing  of 
the  bill  was  dissolved,  and  defendant,  Cobb,  put  in  possession. 
On  the  hearing  the  allegations  of  the  plaintiffs  were  fully  sup- 
ported. 

Badger  and  Mordecai,  for  the  plaintiff. 

Haywood^  for  the  defendants. 

KuFFiN,  J.  The  agreement  charged  in  the  bill  for  the  joint 
purchase  of  the  lot  in  dispute  by  the  two  sisters,  and  the  pay- 
ment of  the  purchase-money,  and  of  the  cost  of  putting  the 
buildings  on  it  by  them  equally,  though  denied  in  the  answer, 
are  facts  proved  beyond  a  doubt  by  the  depositions.  A  convey- 
ance to  the  plaintiff  of  one  half  must,  therefore,  be  decreed. 

It  is,  however,  stated  in  the  answer  that  Cobb  has  purchased 
at  sheriff's  sale  the  estate  of  Eeaton,  the  husband;  and  it  is  in- 
sisted that  precludes  the  plaintiff  from  any  relief.  At  most, 
that  purchase  would  extend  only  to  the  life-estate  of  the  hus- 
band, and  would  not  affect  the  fee  of  the  wife.  But  even  that 
effect  can  not  be  allowed  to  it.  Here  is  a  trustee  who  denies 
the  right  of  his  cestui  que  trust,  and  brings  an  ejectment  to  evict 
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him,  and  duriDg  the  litigation  and  doubt  cast  on  the  title 
by  the  trustee  himself,  purchases  under  execution  at  a  price 
enormously  inadequate.  To  allow  him  to  hold  under  such  a 
title  would  be  to  encourage  iniquity.  The  sheriff's  deed  can 
only  stand  as  a  security  for  what  the  defendant  advanced  upon 
the  execution.  It  does  not  appear  whether  the  costs  of  the  suit 
at  law  have  been  paid.  It  is  to  be  presumed  they  have,  as  the 
injunction  at  first  granted  was  dissolved  upon  the  coming  in  of 
the  answer.  The  plaintiffs  now  ask  for  an  account  of  those 
costs,  and  to  have  refunded  what  they  have  paid  to  the  plaintiffs 
at  law,  and  to  recover  their  own  costs  at  law.  Certainly  they 
must  get  back  the  conts  of  the  ejectment  paid  to  the  plaintiffs 
in  it.  Nothing  can  be  plainer  than  that  Cobb  and  wife  ought 
not  to  have  used  their  legal  title  in  that  way,  and  they  must  be 
content  to  do  it  at  their  own  expense;  for  the  plaintiffs  never 
denied  their  title  to  a  moiety.  In  this  particular  case,  the  gross 
oppression  attempted  by  the  defendants  prompts  us  to  go  as 
far  as  we  can  to  make  them  pay  all  the  costs  wherever  any  can 
be  found.  But  we  can  not  yield  to  our  feelings  against  princi- 
ple. The  title  of  the  plaintiffs  was  not  legal,  though  a  clear 
one  in  this  court.  If  a  party  in  that  situation  chooses  to  con* 
tend  at  law  without  resorting  at  once  to  the  forum  iu  which 
alone  he  can  properly  be  redressed,  he  must  not  expect  to  re- 
cover his  costs  unless  he  succeeds  at  law.  He  chooses  his 
game,  and  must  put  up  with  his  luck.  If  it  was  wrong  in  the 
defendant  to  bring  ejectmeut|  he  must  bear  the  burden  of  the 
costs  incurred  by  him.  And  it  being  equally  wrong  in  the 
plaintiff  to  rely  upon  a  bad  title,  in  a  court  which  could  not  in- 
vestigate and  sustain  his  real  lights,  he  must  likewise  be  out  of 
pocket  the  money  he  has  spent  iu  that  fruitless  defense.  It  is 
much  to  be  regretted  that  ignorant  and  poor  people  should  be 
advised  to  such  long,  expensive,  and  fruitless  litigation;  for  I 
dare  say  they  knew  no  better.  But  we  can  not  help  them  with- 
out holding  out  an  encouragement  to  others  to  keep  at  law  for 
the  sake  of  it,  instead  of  putting  their  cases  at  once  upon  the 
merits. 

As  to  the  rents  and  profits,  it  is  to  be  remarked  that  by  the 
contract  charged  in  the  bill,  and  proved  by^  the  witnesses,  be- 
tween John  Sasser,  the  father,  and  his  two  daughters,  the  father 
and  mother  were  to  enjoy  and  occupy  the  premises  during  their 
lives  as  a  home.  This  was  in  consideration  of  his  creeling  the 
houses,  which  he  did.  It  is  not  a  question  now  how  this  might 
be  treated  by  the  father's  creditors.     But  as  between  the  par- 
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ties,  there  can  be  no  rent  during  the  occupation  by  either  of 
the  parents.  From  that  period,  however,  each  sister  is  liable 
for  rent  received  by  her,  or  for  a  reasonable  rent  during  their 
own  exclusive  occupation  respectively,  as  to  which  an  account 
must  also  be  taken. 

By  CouBT.     Declare  that  the  agreement  between  the  plaintiff, 
Elizabeth,  and  the  defendant,  Mary,  for  the  joint  purchase  of 
the  lot  in  dispute,  and  for  the  erection  of  houses  on  it  at  their 
joint  expense,  as  charged  in  the  bill,  is  fully  proved.     I>eclare 
further,  that  said  Elizabeth  paid  one  half  of  the  purchase-money 
for  said  lot,  and  of  the  expenses  for  erecting  buildings  on  it, 
and  that  she  is  entitled  to  one  undivided  half  of  the  said  lot;  and 
decree,  that  the  defendants  convey  to  the  plaintiff,  Elizabeth, 
one  undivided  moiety  of  the  said  lot,  with  the  appurtenances, 
in  fee-simple.     And  let  it  be  referred  to  the  clerk  to  take  an 
account  of  such  moneys  as  may  have  been  paid  by  the  plaintifb 
to  the  defendants,  as  the  costs  of  the  suit  at  law,  and  let  him 
state  any  balance  due  thereon;  and  order,  that  the  defendants 
desist  from  proceeding  on  their  execution  for  such  balance,  if 
any  there  be;  and  order  the  plaintiffs  to 'be  entitled  to  recover 
back  any  such  costs  as  the  defendants  may  have  received,  as 
aforesaid ;  and  let  it  be  referred  to  the  clerk  to  take  an  account 
of  the  rents  received  by  either  of  the  parties  for  the  premises; 
and  also  of  the  reasonable  annual  value  of  the  said  lot,  while  in 
the  occupation  of  either  of  the  parties,  since  the  death  of  Eliza- 
beth Sasser,  the  elder. 

Cited  to  the  point  that  costs  will  not  be  allowed  to  a  plaintiff  who  incnn 
them  at  law,  when  he  ought  to  have  first  come  into  a  ooart  of  eqnity,  in  the 
following  cases:  Netoeom  v.  Bt^fferlow^  2  Dev.  Eq.  67;  Murphy  ▼.  Oriee,  2 
Dot.  k  Bat.  Eq.  199;  Allen  v.  OUreaUi,  6  Ired.  Eq.  252. 


TOLAR  V.   TOLAR. 

[1  DxTxsKux's  Eqijitt,  456.] 

Whbbb  Donor  Destroyed  Voluittary  Deed  fairly  obtained,  after  it  was  de- 
livered to  the  grantee,  but  before  it  was  registered,  a  court  of  equity  will 
compel  such  donor  to  convey  the  same  property  to  the  donee. 

The  bill  of  plaintiff  alleged  that  the  defendant,  his  father,  to 
advance  him  in  life,  and  to  repay  him  for  services  rendered,  con- 
veyed to  him  certain  lands  and  slaves;  that  the  deed  tvas  deliv* 
ered  to  the  plaintiff,  and  by  him  deposited  for  safe  keeping  with 
one  Hoptnn  Coor;  and  that  the  defendant  afterwards  got  pes- 
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session  of  it  by  some  contrivance,  and  destroyed  it.  The  bill 
prayed  that  the  defendant  might  be  compelled  to  execute 
another  deed  to  the  plaintiff  for  the  same  property.  Defendant 
denied  all  the  allegations  of  the  bill.  The  other  facts  are  stated 
in  the  opinion. 

Mardecai  and  Devereux,  for  the  plaintiff,  cited:  Dawaon  v. 
Dawson^  ante,  573;  Souverbye  y.  Arden,  1  Johns.  Ch.  240;  Doe 
Y.  Knight,  12  Serg.  &  Low.  351;  WorraU  t.  Jacob,  3  Mer.  256. 

OasUm,  for  the  defendant. 

Hall,  J.  The  plaintiff  does  not  call  upon  the  court  for  its  as- 
sistance to  supply  any  defect,  or  rectify  a  mistake  in  the  yolun- 
tary  deed  of  gift,  which  is  the  subject  of  the  present  dispute, 
bat  to  restore  him  to  the  eyidence  of  a  legal  title,  the  deed  of 
gift  of  which  he  has  been  deprived,  as  is  admitted  in  the  answer, 
by  the  defendant's  own  conduct. 

It  appears  that  the  defendant  was  an  old  man,  and  that  his 
mind  labored  under  the  infirmities  incident  to  old  age;  but  none 
of  the  numerous  witnesses  examined  in  the  case  say  that  he  was 
incapable  of  transacting  his  business,  or  of  making  a  contract. 
It  is  clear  that  the  deed  of  gift  was  not  executed  with  precipi- 
tancy, but  with  some  deliberation.  Arthur  Jones  states,  in 
his  deposition,  that  he  saw  the  defendant  at  his  father's,  and  he 
told  him  he  was  on  his  way  to  Hopton  Coor's,  to  get  him  to 
write  a  deed  of  gift,  and  that  he  intended  to  give  all  his  prop- 
erty to  Barden,  the  plaintiff.  He  says,  further,  that  he  and 
the  family  remonstrated  with  the  plaintiff  against  the  impro- 
priety of  giving  all  to  one  child.  He  persisted  in  his  determina- 
tion to  do  so,  and  said  if  Hopton  Coor  would  not  write  it  for 
him,  he  would  get  some  other  person  to  do  it.  He  would  not 
return  until  he  had  accomplished  it.  This  happened  two  or 
three  days  before  the  delivery  of  the  deed  of  gift.  Calvin  Coor 
says,  in  his  deposition,  that  the  defendant  went  to  the  house  of 
Hopton  Coor  about  the  twentieth  of  February,  1821;  that  he 
appeared  to  be  in  his  senses;  that  he  wrote  a  deed  of  gift  for 
him;  that  he  signed  it,  and  that  he  and  Hopton  Coor  attested  it 
as  witnesses;  that  by  the  deed  of  gift  he  conveyed  all  the  land 
that  he  had  in  possession,  and  six  negroes,  by  the  names  of 
Dorcas,  Hardy,  Britton,  Zeny,  and  Jonas;  that  the  name  of  the 
other  negro  he  does  not  recollect;  that  the  deed  was  read  oyer 
to  the  defendant;  that  he  expressed  his  satisfaction  with  it;  that 
it  was  delivered  to  Barden  Tolar,  the  plaintiff;  that  he  told  the 
plaintiff  to  go  and  have  it  recorded;  but  that,  in  consequence  of 
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BomeihiDg  Hopton  Coor  said,  the  defendant  observed  it  would 
be  time  enough  to  have  it  recorded  after  his  death,  and  told 
plaintiff  to  let  Hopton  Coor  keep  it,  upon  which  the  plaintiff  de- 
livered it  to  Hopton  Coor.  In  the  most  important  facts  stated 
by  this  witness,  he  is  supported  and  corroborated  bj  the  testi- 
mony of  Dorcas  Coor.  Arthur  Jones  states,  that  in  a  short  time 
afterwards,  he  saw  the  defendant,  and  was  told  by  him  that  be 
had  executed  the  deed  of  gift,  and  that  it  was  left  with  Hoptou 
Coor. 

At  this  stage  of  the  inquiry,  it  may  be  assumed,  that  title  to 
the  property  contained  in  the  deed  of  gift  became  vested  in  the 
plaintiff;  for  although  it  had  been  placed  in  the  possession  of 
Hopton  Coor,  it  had  been  previously  delivered  to  the  plaintiff, 
and  his  placing  it  there  was  his  own  act.  The  title  to  the  prop- 
erty had  previously  passed  to  him.  That  act  was  not  obligatory 
upon  him.  He  might  have  had  it  recorded  when  he  pleased. 
Several  depositions  have  been  read,  to  prove  that  the  defendant, 
on  several  occasions,  declared  that  he  had  conveyed  all  his  prop- 
erty to  the  plaintiff,  excepting,  perhaps,  his  hogs,  chickens,  etc., 
and  that  he  had  no  right  to  exercise  acts  of  ownership  over  it. 
Other  depositions  have  been  read,  to  prove  that  he  did,  on  vari- 
ous occasions,  exercise  acts  of  ownership  over  it,  and  treated  it 
as  his  own.  These  circumstances  relative  to  the  management  of 
the  estate,  prove  nothing  on  either  side.  It  was  natural  when 
father  and  son  lived  together  that  each  of  them  should  occasion- 
ally use  the  property,  and  treat  it  as  if  it  was  his  own.  It  does 
not  appear,  that  after  the  defendant  had  regained  ]30ssession  of 
the  deed  of  gift,  and  destroyed  it,  which  was  a  few  days  after  be 
executed  it,  that  the  possession  of  the  property  was  in  any  re- 
spect changed,  until  the  plaintiff  left  his  father's,  and  went  to 
live  by  himself.  Until  then,  the  possession  accompanied  the 
title,  whether  it  was  in  the  father  or  in  the  son.  After  their 
separation,  it  does  not  appear  that  the  father  had  such  an  ad- 
verse possession  of  either  the  land  or  negroes,  as  would  give 
him  a  title  under  the  statute  of  limitations. 

Depositions  have  been  read  to  prove  that  the  plaintiff  himself 
did  not  consider  that  he  had  a  right  to  the  land  or  negroes. 
Some  of  the  depositions  say  that  the  plaintiff  was  an  ignorant 
man.  Perhaps  he  might  have  thought  that  his  title  was  di- 
vested by  the  destruction  of  the  deed  of  gift.  If  such  was 
the  case,  his  misconception  of  his  rights  should  not  injure  him. 
It  is  admitted  b}'  the  defendant,  in  his  answer,  that  some  days 
after  the  execution  of   the   deed  of  gift  by  him,  he  went  to 
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Hop  ton  Coor's  house  and  applied  for  it;  that  Dorcas  Coor 
delivered  it  to  him  and  he  destroyed  it.  From  an  examina- 
tion of  the  whole  case,  I  am  of  opinion  that  the  defendant  be 
decreed  to  convey  to  the  plaintiff  all  the  land  that  he  was  pos- 
sessed of  at  the  date  of  the  deed  of  gift;  and  that  the  master  as- 
certain the  identity  of  it;  that  he  also  convey  to  him  the  six 
negroes,  with  their  increase  since  the  date  of  the  deed  of  gift; 
that  he  ascertain  the  name  of  the  sixth  negro,  not  recollected  by 
Calvin  Coor;  and  that  this  conveyance  be  made  by  such  a  deed 
as  the  master  shall  approve,  without  warranty. 
By  CouBT.    Decree  accordingly. 


Cited  and  approved  in  the  following  cases:  Morris  v.  Ford,  2  Dev.  Eq. 
412;  Tate  v.  Tate,  1  Dev.  &  Bat.  Eq.  22;  Plummer  v.  BaakervUle,  1  Ired. 
Eq.  252;  Walker  v.  CoUraine,  6  Id.  79;  Crump  v.  BJaeh,  Id.  321;  Tywn  v. 
HarriMgtan,  Id.  329;  I^onuu  v.  Thomas,  10  Ired.  Law,  123;  Smith  v.  Turner^ 
4  Ired.  Eq.  433. 
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Floyd  v.  Browne. 

(1  Bawls,  121.] 
Rbooyert  or  Judomknt  in  Tbespass  de  bonis  asportoHs  diveotB  the  plaintiff 
of  his  property  in  the  goods.     Therefore  such  jadgment  is  a  bar  to  aa 
action  of  mdebiiatus  assumpsit  against  any  one,  for  the  proceeds  of  the 
sale  of  the  goods,  which  were  the  sabject  of  the  trespass. 

Assumpsit  for  money  had  and  received,  brought  by  Floyd 
against  Browne,  the  administrator  of  one  Tmxton,  deceased, 
formerly  a  sheriff.  Plea,  non  asaumpsii  and  payment,  and  a 
special  plea  of  former  recovery.  On  demurrer  to  this  plea, 
judgment  was  rendered  for  the  defendant.  The  plaintiff  there- 
upon took  out  a  writ  of  error.  The  facts  set  out  in  the  special 
plea  were:  Truxton  levied  an  execution  on  and  sold  the  prop- 
erty of  Floyd  in  an  action  brought  by  Cridland  against  Green. 
Floyd  then  commenced  trespass  vi  et  armis  against  Cridland  and 
five  others  who  had  assisted  him,  and  recovered  a  verdict  and 
judgment  against  Cridland  and  another,  and  had  a  default  en- 
tered against  the  others.  Execution  was  issued  against  all  and 
was  satisfied  out  of  the  property  of  one  of  them,  who  then  took 
a  writ  of  error.  The  judgment  was  reversed  as  to  all,  save  the 
two  who  had  appeared,  and  the  execution  as  to  all. 

J.  B.  IngersoU  and  P.  A.  Browne,  for  the  plaintiff,  urged  that 
the  recovery  of  judgment  in  trespass  without  satisfaction  was 
no  bar:  14  Vin.  Abr.  612;  Judgment,  T.  pi.  2;  Id.  607;  Judg- 
ment,  P.  pi.  1,  2;  20  Id.  540;  Trespass,  B.  11;  Brooms  v. 
Wooion,  Yelv.  67;  S.  C.  Cro.  Jac.  73;  Coke  v.  Jenner,  Hob.  G6; 
Cro.  Car.  76;  Claxton  v.  Smith,  3  Mod.  86;  S  Show.  484;  Bull. 
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N.  P.  C.  49;  Sparry's  case,  5  Co.  Gl;  Ferrer's  case,  6  Co.  7;  Cro. 
Eliz.  667;  FsUer  v.  Beale,  1  Salk.  11;  Fields  v.  Law,  2  Root, 
320;  Livingston Y.  Bishop,  1  Johns.  290  [3  Am.  Dec.  330];  Knox 
V.  Work,  1  Browne,  101. 

J.  Randall,  contra.  That  the  recovery  of  a  judgment  in  tres- 
pass is  a  bar  to  any  subsequent  action,  eyen  without  execution, 
is  fully 'established:  Broome  v.  Wooton,  Cro.  Jac.  73;  Yelv.  67; 
Bull.  N.  P.  20;  Bawlinson  v.  Oriett,  Carth.  96;  Sparry's  case,  5 
Co.  61;  Ferrer's  case,  6  Id.  7;  AmmonettY.  Harris,  1  Hen.  &M. 
488,  498;  Emng  y.  Foul,  1  Marsh.  457. 

By  Court,  Gibson,  C.  J.  A  plaintiff  is  not  compelled  to  elect 
between  actions  that  are  consistent  with  each  other.  Separate 
actions  against  a  number  who  are  severally  liable  for  the  same 
thiug,  or  against  t^he  same  defendant  on  distinct  securities  for  the 
same  debt  or  duty,  are  consistent,  being  concurrent  remedies. 
Trespass  is,  in  its  nature,  joint  and  several;  and  in  separate  actions 
against  joint-trespassers,  being  consistent  with  each  other,  noth- 
ing but  actual  satisfaction  by  one  will  discharge  the  rest.  So 
far  the  law  is  clear.  Here,  then,  the  plaintiff  had  impleaded 
six  jointly,  and  obtained  judgment,  but  without  actual  satisfac- 
tion against  two;  and  he  now  brings  indebitatus  assumpisit  against 
a  seventh  for  the  price  obtained  for  the  goods,  which  were  the  sub- 
ject of  the  trespass.  The  point  of  defense  mainly  relied  on  is  that 
the  plaintiff's  property  in  the  goods  was  divested  by  the  former 
recovery;  and  consequently  that  he  can  not  maintain  an  action 
founded  exclusively  on  property  in  the  goods,  or  the  price  of 
them.  It  is  not  easy  to  see  how  this  is  to  be  answered.  It  will 
not  do  to  say  that  the  present,  though  differing  in  form,  is,  in 
substance,  an  action  to  recover  satisfaction  for  a  trespass,  and 
consequently  that  the  form  is  immaterial.  There  is,  in  fact,  a 
substantial  difference.  The  cause  of  action  in  trespass  and  in 
assumpsit  is  as  distinct  in  substance  as  the  actions  are  different 
in  form.  Trespass  lies  only  for  an  injury  to  the  possession; 
and  damages  are  recoverable  for  the  taking,  which  is  the  gist  of 
the  action,  separately  from  the  value  of  the  goods,  the  asporta- 
tion being  a  circumstance  merely  of  aggravation.  Assumpsit 
lies  for  money  received  as  the  price  of  the  goods,  to  the  plaint- 
iff's use,  the  detention  of  which  is  the  gist  of  the  action,  the 
trespass  being  waived,  and  not  entering  at  all  into  the  estimate 
of  the  damages;  it  being  well  settled  that  nothing  is  recover- 
able beyond  what  was  actually  received.  If  there  were  no  dif- 
ference as  to  substance,  and  the  form  of  the  remedy  were  im- 
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material,  a  plaintiff  might  have  several  actions  of  assumpsit 
against  those  who  had  jointly  sold  his  goods,  on  the  ground 
of  their  having  been  obtained  by  a  trespass,  although  the 
promise  which  the  law  implies  from  a  joint  receipt  of  the 
price,  is  also  joint.  He  certainly  might  just  as  well  proceed 
severally  in  assumpsit  against  all,  as  in  trespass  against  some, 
and  in  assumpsit  against  the  rest.  But  there  is  this  further  sub- 
stantial difference,  that  the  action  in  the  one  case  is  founded  on 
a  contract  which  survives,  and  in  the  other,  on  a  tort,  which,  at 
the  common  law,  does  not.  In  fact,  the  attempt  here  is  to 
make  an  administrator  liable.  A  plaintiff  must  proceed  con- 
sistently. He  can  not  waive  a  part  of  the  injury  to  give  form 
to  his  action,  and  resume  it  to  give  substance.  In  waiving  the 
trespass  he  dispenses  with  whatever  could  give  character  to  the 
injury  as  such,  and  treats  as  a  substantive  and  distinct  cause 
of  action,  what  would,  in  an  action  of  trespass  proper,  be 
merely  a  circumstance  of  aggravation.  In  an  action  of  assump- 
sit, therefore,  he  can  not  claim  the  benefit  of  any  of  the  inci- 
dents or  attributes  which  appertain  to  an  action  of  trespass. 
The  consequence  is,  that  the  plaintiff  here  having  recovered  in 
trespass,  can  not  again  recover  in  an  action  which  is  not  a  con- 
current remedy;  a  recovery  in  trespass  producing  the  same  bar 
that  is  produced  by  a  recovery  in  trover,  against  a  reooyezy  in 
assumpsit  of  the  price  of  the  same  goods. 
Judgment  affirmed. 


Ileferring  to  the  principle  announced  in  this  decision  that  the  judgment 
passes  the  title  in  trespass  de  bonis  asportatia,  Judge  Kennedy,  in  Fox  v.  The 
Northern  Liberties,  3  W.  &  S.  107,  says:  '*  It  must  be  admitted,  however,  that 
a  diversity  of  opinion  exists  upon  this  subject;  but  the  authority  in  this  state, 
so  far  as  we  have  any  evidence  of  it,  seems  to  be  in  favor  of  the  principle  that 
the  judgment  alone  in  such  case  transfers  to  the  defendant  the  plaintiff's 
right  to  the  property:  Floyd  v.  Browuf^  1  Rawle,  121;  Marsh  v.  Pier,  4  Id. 
286,  and  the  authorities  there  cited."  And  in  MerridiU  EstaXey  5  W.  &S. 
17,  the  question  is  said  not  to  be  an  open  one  in  Pennsylvania.  "  A  judgment 
for  tlie  value  of  the  chattel  is  placed  on  the  same  footing  as  an  actual  satis- 
faction, and  consequently  divests  the  plaintiff's  title." 

Title  Passing  by  Judgment.  —See  this  subject  considered  in  the  note  to 
WooUey  v.  Carter,  11  Am.  Dec.  520,  523. 


Streaper  v.  Fisher. 

[1  Rawle,  155.  J 

PuBCHASER  OF  GROUND  Rent  AT  SuERiFF^s  Sale  can  maintain  covenant  fof 

the  rent  against  the  owner  of  the  ground  out  of  which  it  issues. 
Thx  Levy  of  an  Execution  will  generally  control  all  subsequent  prooead* 
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ings.  Therefore,  if  the  levy  be  upon  a  rent  charge  and  the  sheriff  sell  the 
lot  on  which  it  is  charged,  no  objection  at  the  proper  time  being  made^ 
the  rent  charge  passes. 
PuTDENCY  OF  AN  EJECTMENT  FOR  A  LoT  OF  GROUin)  out  of  which  a  rent  charge 
issues,  brought  by  the  executors  of  a  testator,  will  not  bar  the  recovery 
in  an  action  of  covenant  for  the  rent,  by  the  devisees. 

Wbtt  of  error.  Action  of  covenant  brought  by  the  devisees 
t>f  Miers  Fisher,  deceased,  who  sued  as  assignees  of  Charles 
Hurst  to  recover  three  years'  arrears  of  ground  rent  reserved  in 
a  deed  dated  March  9,  1785,  from  Charles  Hurst  to  Charles  W. 
Peale,  under  whom  Streaper  derived  title.  A  verdict  was  found 
for  the  plaintiffs  by  agreement,  subject  to  the  opinion  of  the 
court,  upon  the  following  facts:  A  judgment  having  been  ob- 
tained against  Hurst  in  1787,  at  the  suit  of  one  Brownjohn, 
esecution  was  levied  on  parts  of  Hurst's  property,  and  for  the 
residue  unsatisfied,  an  alias  fieri  facias  was  levied  on  the  rent 
charge  issuing  out  of  the  Peale  lot.  Several  writs  of  vendUioni 
exponas  were  issued,  and  the  sales  set  aside.  At  length,  in  1799, 
a  pluries  venditioni  exponas  was  issued,  commanding  the  sheriff 
to  sell  the  rent  charge.  The  sheriff,  in  fact,  sold  the  lot  out  of 
which  the  rent  issued,  to  Miers  Fisher  and  another,  and  gave 
them  a  deed  therefor.     That  other  conveyed  to  Fisher. 

The  interest  of  Peale  came  to  Streaper  by  mesne  conveyances; 
in  each  of  which  was  reserved  the  ground  rent  to  Hurst,  his 
heirs  and  assigns.  The  rent  was  paid  to  Fisher,  until  1819, 
when  Streaper,  being  induced  to  doubt  his,  Fisher's,  title,  re- 
fused to  make  further  payments.  In  1823,  Fisher's  executors, 
under  a  power  in  the  will,  brought  ejectment  for  the  recovery 
of  the  lot,  or  the  payment  of  the  rent.  And  pending  that  action 
the  present  suit  was  instituted. 

J.  B.  Hopkins  and  P.  A,  Browne,  for  the  plaintiff  in  error.  The 
eale  to  Fisher  was  illegal  and  void:  1.  Because  there  was  no 
levy  on  the  property,  and  the  sheriff  can  not  sell  what  he  has 
not  levied  upon;  2.  Because  no  inquisition  was  held  to  learn 
whether  the  debt  would  be  discharged  by  the  rents,  etc.,  in 
seven  years;  3.  Because  the  sheriff  had  no  authority  to  sell 
what  he  did  sell.  The  plaintiffs  can  not  sue  on  the  covenant  in 
the  deed,  they  not  being  parties  to  the  instrument,  nor  assignees 
of  a  covenant  running  with  the  land. 

Dmighi,  T.  Sergeant,  and  Price,  contra.  A  purchaser  at  a 
sheriff's  sale  is  an  assignee  in  law,  and  becomes  party  to  the 
covenant,  and  a  covenant  to  pay  rent  runs  with  the  land:  Shep. 
Touch,  c.  7,  p.  572,  574;  6  Coke,  17;  Appowel  v.  Monnoux, 
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Moore,  97;  HursiY.  Lithgrow,  2  Yeates,  25  [1  Am.  Dec.  326]. 
The  deed  passed  all  the  interest  of  Hurst,  and  entitles  his  as- 
signees to  recover  the  rent:  Shaupe  v.  Shaupe,  12  Serg.  A  B.  12; 
1  Cowen,  470:  14  Mass.  404;  4  Yeates,  111. 

Bj  Court,  Huston,  J.  (After  stating  the  facts.)  Seyeral  ob- 
jections taken  to  the  plaintiffs'  recovery  were  very  properly 
passed  over  by  their  concluding  counsel. 

The  statute  32  Hen.  YIII.  is  repoiied  by  the  judges  to  extend 
to  this  state,  and ,  in  fact,  has  been  always  in  use  here.  Soon  after 
its  passage  a  construction  was  j^ut  on  it  which  has  not  been 
varied.  Collateral  covenants,  such  as  do  not  relate  to  or  de- 
pend on  the  land  demised,  are  not  within  it;  but  coTenants 
which  touch  or  relate  to  the  land  demised,  run  with  the  land, 
and  bind  the  assignee,  and  the  assignee  of  an  assignee,  the  as- 
signee of  an  executor,  or  heir  or  devisee,  or  whoever  is  terre* 
tenant  of  the  land  under  the  demise,  whether  coming  in  by 
assignment  or  act  of  law;  and  the  lessor,  and  all  claiming  under 
or  through  him,  are  equally  bound,  and  equally  entitled  with 
the  lessee,  and  those  claiming  under  or  through  him.  He  to 
whom  a  lease  for  years  is  sold,  is  within  it:  5  Co.  162  (the  whole 
of  that  case);  Shep.  Touch,  c.  7,  176,  179.  And  the  only  dif- 
ference in  the  liabilities  of  the  original  parties,  and  those  coming 
after  them,  is,  that  covenant  lies  generally  against  the  original 
party  after  his  interest  is  parted  with;  assignees  are  generally 
answerable  for  breaches  within  their  own  time,  and  when  the 
books  say  no  stranger  can  take  advantage  of  a  covenant,  if  by 
covenant  is  meant  a  covenant  real,  respecting  land,  or  leases,  it 
is  to  be  understood  that  whoever  is  privy  in  contract  or  in  tenure, 
is  not  a  stranger.  A  stranger  is  one  who  claims  under  another 
title,  adverse  or  paramount. 

Another  objection  is  made  on  account  of  the  difference  be- 
tween the  levy  and  the  deed.  This  difference  is  as  to  the  in- 
terest of  C.  Hurst  in  the  lot,  not  as  to  the  description  of  the 
lot,  in  which  that  interest  is.  The  lot  is  well  described,  but 
the  levy  is  on  a  rent  charge,  though  the  deed  conveys  the  land 
itself,  or  purports  to  convey  it. 

What  passes  by  a  deed  from  the  grantor  to  a  grantee  has 
been  often  discussed,  and  it  would  seem,  ought  to  be  consid- 
ered settled.  Courts  will  not,  if  it  can  be  avoided,  suffer  a 
deed  to  be  inoperative,  when  fairly  made,  and  on  good  and 
legal  consideration;  and  if  the  form  used  will  not  operate  as 
the  parties  intended,  it  shall  have  effect  in  some  other  way,  if 
possible.     Thus,  a  deed  intended  as  a  release  may  take  effect 
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as  a  grant  of  a  reversion,  an  attornment,  or  a  surrender  et  con" 
verso :  Shepherd's  Chap,  of  Exposition  of  Deeds;  and  2  Saund. 
94.  Indeed,  it  has  been  very  properly  conceded  that  if  Charles 
Hurst,  after  selling  to  Peale,  reserving  this  rent  charge,  and  a 
right  of  entiy  to  enforce  it,  had  afterwards  sold  a  second  time^ 
all  that  Hurst  could  sell,  viz.,  the  rent  charge  and  right  of  entry,, 
would  have  passed.  But  it  is  contended  that  such  is  not  the 
effect  of  a  judicial  sale  on  execution.  A  rent  charge,  or  any 
other  legal  or  equitable  interest  in  lands,  may  in  this  state  be 
sold  on  execution:  1  Yeates,  429;  Shaupe  v.  Sliaupe,  12  Serg.  & 
B.  12.  Generally^  the  levy  will  control  all  the  subsequent  pro- 
ceedings; it  is  the  foundation  on  which  all  is  built.  There  may 
be  difficulty  where  the  sale  is  more  extensive  than  the  levy,  if 
the  objection  is  by  the  purchaser,  and  in  proper  time;  for  he 
may  be  affected.  So  there  may  be  an  objection  by  the  defend- 
ant in  the  execution,  if  the  advertisement  does  not  conform  to 
the  levy;  but  if  the  plaintiff  and  defendant  in  the  execution,  and 
all  judgment-creditors  acquiesce,  if  the  purchaser  does  not  ob- 
jecty  on  what  principle  can  a  third  person  be  heard  at  the  end 
of  thirty  years,  or  why  does  he  complain  of  an  irregularity, 
which  does  not,  and  can  not,  affect  him?  The  rent  charge  is 
due.  The  heirs  of  Hurst  do  not,  and  could  not  now  claim  it. 
But  on  principle  and  on  authority  the  sale  was  good  from  the 
time  the  deed  was  made  and  accepted.  Before  or  under  some 
circumstances  shortly  after,  the  defendant  or  the  purchaser  might 
have  objected.  After  payment  of  the  money  and  acquiescence, 
neither  could.  Where  the  sale  purports  to  convey  the  whole 
interest  of  the  defendant  in  the  execution,  any  and  every  in- 
terest he  has  will  pass,  at  least  where  it  is  not  greater  than  de- 
scribed; and  even  if  greater,  and  the  defendant  knew  of  the 
sale,  and  did  not  take  exception,  and  have  his  interest  properly 
described.  So  in  other  states:  1  Conn.  470;  14  Mass.  404. 
The  whole  interest  of  Charles  Hurst  passed  by  this  sale  and 
deed,  and  the  plaintiffs  below  are  in  law  assignees  of  Charles 
Hurst,  and  can  support  this  suit. 

There  is  nothing  in  the  objection  of  another  suit  pending.  It 
is  not  by  the  same  parties,  nor,  so  far  as  we  see,  for  the  same 
object. 

Judgment  affirmed. 

Followed  on  the  following  propositions,  that  all  interests  in  land,  legal 
or  equitable,  are  in  Pennsylvania  subject  to  execution:  Bickert  v.  Madeira, 
1  Bawle,  329;  Sergeant  v.  Ford,  2  W.  &  S.  127;  liasli'a  Estate,  2  Parsons,  1G3. 
That  the  statute  of  qiUa  empiores  never  was  in  force  in  that  state:  IngersoU 
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v.  Sergeant^  1  Whart  351.  That  the  interest  which  passes  by  the  sale  under 
an  execution  is  to  be  governed  by  the  extent  of  the  levy:  HoffmoM  ▼.  Dwnur^ 
14  Pa.  St.  28.  And  that  an  assignee  may  sue  in  covenant  in  his  own  name: 
Juvenal  v.  Patteraon,  10  Pa.  St  284. 


Adlum  v.  Yabd. 

[1  Bawub,  163.] 

Tbm  Anbwbbs  of  a  Gabnisheb  on  a  foreign  attachment,  given  in  reply  to 
interrogatories  by  the  plaintiff,  may,  on  a  scire  /ados  against  the  gar- 
nishee, be  contradicted  by  showing  that  he  swore  differently  on  another 
occasion. 

Av  AssiONMENT  MABB  TO  Delay  Creditobs  can  not  be  qneetioned  by  one 
who  took  a  dividend  under  it. 

A.  Pbesumftion  that  thx  Object  of  an  Assignment  for  the  benefit  of 
creditors  has  been  accomplished  or  abandoned  after  the  lapse  of  seventeen 
years,  will  not  arise  without  corroborating  circumstances. 

Erbob  in  a  scire  facias  against  the  defendant  in  error  as  gar^ 
nishee  in  a  foreign  attachment.    A  writ  of  foreign  attachment  at 
the  suit  of  John  Adlum,  the  plaintiff  in  error,  against  !Edward 
Stevens,  was  issued  and  served  on  James  Yard,  the  defendant. 
After  judgment  was  entered,  a  scire  facias  was  issued  against 
Yard,  as  garnishee,  and  seTeral  sets  of  interrogatories  filed  in 
succession,  to  all  of  which  he  gave  answers  upon  oath.     On  the 
trial,  these  answers  were  read  by  the  plaintiff's  counsel,  who 
then  offered  to  contradict  them  by  evidence  of  what  the  defend- 
ant testified  to  on  a  commission  issued  against  him  in  bank- 
ruptcy in  1802.    The  evidence  was  rejected,  and  the  defendant 
then  gave  in  evidence  a  general  assignment  of  all  Stevens'  effects 
to  three  trustees,  for  the  benefit  of  his  creditors,  in  trust  to  sell 
the  same  after  the  expiration  of  three  years,  if  at  that  time  the 
debts  of  Yard,  for  which  Stevens  was  responsible,  were  not  paid. 
The  assignees   paid   dividends  during  1804,  and  receipts  of 
moneys  thereunder  given  to  Adlum  were  produced.    The  plaint- 
iff's counsel  contended  that  the  assignment  was  void,  or,  if  not 
80,  that  the  length  of  time  that  had  elapsed  without  anything 
having  been  done  under  it  would  justify  the  presumption  that 
the  objects  of  the  trusts  had  been  acjomplished  or  abandoned. 

The  court  charged  the  jury  in  favor  of  the  defendant.  Ex- 
ceptions were  taken  to  the  rejection  of  the  evidence  and  to  the 
charge  to  the  jury. 

Chew  and  Eawle,  for  the  plaintiff  in  error,  urged  that  the  evi- 
dence offered  should  have  been  admitted,  and  that  the  assign- 
ment was  void.    Burd  v.  FiUsimvj.(yns,  as  explained  by  Chief  Jos- 
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tice  Tilghman  in  Wilt  y.  Franklin,  1  Binn.  515  [2  Am.  Dec.  474]. 
Adlum's  receipt  of  moneys  did  not  bind  liim. 

Binney  and  Chauncey,  contra,  contended  that  the  eyidence  was 
properly  rejected,  and  that  the  assignment,  if  voidable,  was 
good  as  against  Adlum,  he  having  assented  to  it  and  adopted  it: 
Anderson  v.  Eoberts,  18  Johns.  625, 526  [9  Am.  Dec.  235];  Thom- 
son V.  Dougherty,  12  Serg.  &  B.  459. 

By  Court,  Gibson,  C.  J.  Under  the  act  of  1705,  the  case  of 
the  garnishee  was  exactly  that  of  any  other  defendant,  the  bur- 
den of  proof  resting  exclusively  on  the  plaintiff.  But  under  the 
act  of  1789,  his  position  is  entirely  changed,  being  held  liable 
in  the  first  instance,  and  till  he  purge  himself  on  oath.  His  sit- 
uation, therefore,  is  not  that  of  a  witness  or  a  respondent  in 
equity,  nor  is  his  answer,  when  used  against  him,  to  be  used 
as  evidence  originally  adduced  by  the  plaintiff.  Like  a  deposi- 
tion which  has  passed  publication  in  chancery,  it  is  in  evidence 
before  the  hearing,  but  in  evidence  on  the  part  of  the  garnishee, 
who  could  notelse  sustain  himself  long  enough  even  to  get  before  a 
jury.  The  plaintiff  may,  therefore,  use  it  or  not,  at  discretion,  just 
as  a  party  may«use  answers  extorted  by  a  cross-examination;  and 
he  is,  consequently,  not  bound,  as  in  the  case  of  a  bill  of  discovery, 
to  take  the  answer  as  true,  but  may  discredit  it  in  the  same  way 
that  he  might  discredit  the  evidence  of  a  witness  on  the  adverse 
part.  Where  the  garnishee  neglects  or  refuses  to  make  "  full, 
direct,  and  true"  answers,  the  matter  charged  is  to  be  taken 
pro  confesso,  and  judgment  rendered  against  him;  so  that  the 
governing  principle  of  the  act  is  to  hold  him  chargeable  till  he 
discharge  himself,  at  least  by  his  own  oath;  and  failing  to  do 
so,  he  is  to  remain  fixed.  This  is  expressly  his  condition  before 
answer  put  in.  But  where  the  answer  is  prima  facie  sufficient, 
its  truth  may  be  inquired  of  by  a  jury;  and  the  plaintiff  makes 
out  his  case  merely  by  destroying  the  effect  of  the  answer,  un- 
less the  garnishee  has  maintained  the  issue  by  other  satisfactory 
evidence,  and  this  the  plaintiff  may  do  by  disproving  the  matter 
alleged  in  the  answer,  or  by  showing  the  garnishee  to  be  en- 
tirely unworthy  of  credit.  In  doing  this,  he  restores  the  respon- 
sibility of  the  garnishee  to  the  footing  on  which  it  was  before 
the  exhibition  of  the  answer.  On  this  principle,  evidence  which 
falsifies  any  fact  asserted  in  the  answer,  goes  to  the  credibil- 
ity of  the  garnishee,  and  is,  therefore,  competent. 

This  construction  may  seem  severe,  but  it  is  entirely  in  ac- 
cordance with  the  spirit  of  the  act;   and  it  is  not  more  so  than 
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policy  has  been  proved  bj  experieoce  to  require.    All  necessary 
facts  and  circumstances  are,  for  the  most  part,  exclusively  ia 
the  knowledge  of  the  garnishee,  and  without  holding  him  to  a 
strict  account,  the  remedy  by  foreign  attachment  would  seldom 
be  effectual.     It  is  not  to  be  understood  from  this  that  every 
step  is  necessarily  fatal,  or  that  a  plaintiff  entitles  himself  to  a 
verdict  where  the  jury  are  satisfied,  from  the  whole  evidence, 
that  the  garnishee  has  in  truth  no  effects  of  the  original  debtor. 
But  where  the  cause  goes  to  the  jury  with  no  evidence  on  the 
part  of  the  garnishee  but  his  own  answer,  and  that  is  discred- 
ited entirely,  or  as  regards  the  facts  which  constitute  his  title 
to  a  verdict,  the  jury  are  bound  to  find  against  him.    How  does 
this  bear  on  the  question  of  evidence  ?    In  his  answer  to  the 
second  set  of  interrogatories,  the  garnishee  had  stated  that 
Doctor  Stevens  was  not  originally  interested  in  the  cargoes  of 
the  Asia  and  the  Dolly,  and  that  no  specific  payment  on  account 
of  his  interest  was  ever  made  by  him;   but  that  he  became 
chargeable  by  the  respondent  in  a  heavy  account  pending  be- 
tween them;  and  that  the  advances  made  by  the  respondent 
would  alone  have  absorbed  to  within  a  trifle  the  amount  which 
Doctor  Stevens  could  have  claimed.     At  the  trial,  the  plaintiff 
offered  the  final  examination  of  the  garnishee  before  the  com- 
missioners of  bankruptcy,  ''in  order  to   prove  that  the  same 
James  Yard,  the  garnishee,  was  not  entitled  to  claim  certain 
credits  stated  to  be  due  to  him  for  advances  made  by  him  before 
his  bankruptcy  for  the  said  Edward  Stevens."    It  is  obvious, 
on  the  principle  I  have  indicated,  that  the  Evidence  thus  offered 
was  competent  to  contradict  a  fact  distinctly  asserted  by  the 
garnishee.     The  exception  to  the  charge  is  not  sustained.    The 
clause  in  the  assignment  by  which  the  trustees  were  to  be  re- 
strained from  selling  the  land  for  a  period  of  three  years,  was 
undoubtedly  iu  delay  of  creditors,  and  brought  the  whole  with- 
in the  purview  of  the  13  Eliz.     The  plaintiff  might  originaUy 
have  repudiated  this  assignment,  but  having  taken  a  dividend 
under  it,  he  shall  not  now  question  its  validity.     It  has  been 
pressed  on  us  that  a  contract  forbidden  by  a  statute  is  incapa- 
ble of  confirmation,  except  on  terms  which  render  it  consist- 
ent with  the  statute,  and  for  a  new  consideration.     No  one  can 
doubt  it.     But  surely  the  acceptance  of  a  dividend  under  a 
deed  of  trust  is  a  new  and  a  perfect  consideration.    Any  one  may 
waive  the  advantage  of  a  law  introduced  for  his  own  benefit; 
and  I  can  not  imagine  why  creditors  may  not  ratify  a  contract 
fraudulent  only  as  to  themselves,  even  in  anticipation  of  a  beir 
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ofit.  But  where  money  is  actually  received,  and  on  an  implied 
condition  that  the  receiver  shall  not  question  the  title,  every 
principle  of  natural  justice  requires  that  the  condition  should 
be  performed. 

The  doctrine  of  election  is  more  analogous  to  estoppel  than 
confirmation;  and  an  estoppel  may  arise  as  well  from  matter 
in  pais  as  matter  of  record.  Doctor  Stevens  might  have  ex- 
cluded the  plaintiff  from  the  benefit  of  the  trust  altogether;  and 
had  he  supposed  the  latter  would  not  have  agreed  to  every  part 
of  the  arrangement,  he  would  certainly  have  done  it,  so  that 
the  plaintiff,  having  accepted  a  dividend  on  the  only  terms  oik 
which  it  was  offered,  is  as  effectually  concluded  from  claiming 
in  repugnant  rights  as  if  he  had  asserted  the  validity  of  the 
deed  of  trust  in  a  court  of  record.  But  it  is  supposed  that  the 
doctrine  of  election  is  inapplicable  to  creditors.  There  is  no 
adjudication  in  support  of  this,  but  Kidney  v.  Coussmaker,  12' 
Yes.  154,  which  can  not  be  cited  here  as  an  authority  for  any- 
thing whatsoever,  and  from  which,  in  the  broad  terms  in  which 
the  principle  is  predicated,  1  entirely  dissent.  That  was  a  case 
of  a  devise  of  part  of  the  estate  to  trustees  for  payment  of  debts; 
and  it  was  held  that  the  creditors  having  obtained  from  the 
trust  fund  satisfaction  only  in  part,  were  not  precluded  from  re* 
course  to  other  parts  of  the  estate,  which  passed  by  the  same 
will.  To  this  1  entirely  assent,  because  the  creditors  could  not 
be  viewed  as  legatees,  and  the  setting  apart  of  a  portion  of  the 
estate  for  the  sake  of  convenience  indicated  no  intention  that 
the  creditors  should  not  be  paid  in  the  event  of  its  fulling  short. 
The  law,  therefore,  would  not  imply  a  condition  that  the  cred- 
itors should  relinquish  their  rights  on  the  rest  of  the  estate. 
But  the  unqualified  assertion  of  the  master  of  the  rolls  that  the 
doctrine  of  election  is  utterly  inapplicable  to  creditors,  seems 
to  be  received  with  many  grains  of  allowance,  even  in  England: 
1  Hovenden's  notes  to  Vesey,  172.  In  Irwin  v.  Tab,^  decided  at 
the  last  term  for  the  western  circuit,  we  applied  it  to  creditors 
claiming  different  debts  under  the  same  mortgage.  In  the 
case  at  bar,  the  debtor  might  prescribe  the  terms;  and  the 
plaintiff  having  received  his  dividend  on  an  inherent  condition 
to  permit  the  whole  arrangement  to  take  effect,  it  seems  clear 
that  subsequent  to  the  period  of  acceptance,  the  debt  attached 
as  due  to  Dr.  Stevens,  was,  to  every  intent,  vested  in  his 
assignees.  But  it  is  supposed  the  court  erred  in  charging  that 
no  presumption  arose  from  lapse  of  time,  that  the  objects  of  the 
trust  had  been  accomplished  or  abandoned,  in  either  of  which 
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events  the  contingent  resulting  trust  in  favor  of  the  debtor 
^ould  have  taken  effect  in  possession.  There  was,  it  seems, 
however,  a  lapse  of  but  seventeen  years  from  a  time  when  the 
business  of  the  trust  was  in  full  activity;  a  period  which,  with- 
out corroborating  circumstances,  is  too  short  to  raise  a  legal 
presumption  that  the  debts  were  paid,  or  that  Mr.  Yard's  estate 
had,  within  the  prescribed  period,  been  found  sufficient  to  dis- 
charge all  his  debts  for  which  Doctor  Stevens  had  become  re- 
sponsible. Besides,  the  delay  is  satisfactorily  accounted  for 
by  the  fact  that  the  effects,  on  which  the  attachment  is  laid, 
were  received  but  a  short  time  before;  and  it  does  not  appear 
whether  there  was,  in  the  mean  time,  any  other  property  in 
hand.  In  the  absence,  then,  of  all  circumstances  but  such  as 
tended  to  rebut  the  supposed  presumption,  the  court  did  not 
«rr  in  charging  that  the  lapse  of  time  was  insufficient  to  revest 
the  property  in  the  assignor. 

The  following  opinion  was  delivered  by  Huston,  J.  It  has 
been  said  that  one  or  more  questions  arise  in  this  case  which 
are  entirely  new;  have  never  been  raised  ia  any  case,  or  de- 
cided by  any  court.  Perhaps  this  is  true.  But  it  does  not  fol- 
low that  these  questions  are  all  of  them  difficult. 

The  first  act  about  attachments,  passed  in  1705,  Purd.  Dig. 
37,  1  Sm.  Laws,  45,  contemplates  a  trial  by  jury  throughout, 
and  expressly  mentions,  in  the  fourth  section:  "If  the  plaintiff 
in  the  attachment  obtain  a  verdict,  judgment,  and  execution," 
etc.     And,  in  the  fifth  section,  expressly  provides  for  a  trial  by 
jury,  when  the  garnishee  denies  that  he  has  goods,  etc.,  and 
directs  the  course  of  the  proceeding  after  the  verdict.     This  act, 
however,  made  no  provision  for  compelling  the  garnishee  to 
disclose  what  goods,  chattels,  moneys,  and  credits  of  the  de- 
fendant were  in  his  custody  and  possession,  or  due  and  owing 
hy  him  to  the  defendant.     To  obtain  this  disclosure,  an  act  was 
passed  the  twenty-^ighth  of  September,  1789:  Purd.  Dig.  38,  2 
8m.  Laws,  502,  called  a  supplement  to  the  several  laws  ahout 
attachments;  by  the  second  section  of  which  it  is  provided  that 
the  plaintiff,  after  having  obtained  judgment  against  the  de- 
fendant, may  prepare,  in  writing,  and  file  in  the  court  out  of 
^hich  the  attachment  issued,  such  interrogatories,  upon  wbicb 
the  said  plaintiff  is  or  shall  be  desirous  to  obtain  and  compel  the 
answers  of  any  and  every  garnishee,  in  whose  hands  the  said 
writ  or  writs  of  attachment  hath  or  have  been  or  shall  be  re- 
epectively  laid  and  served,  touching  the  goods,  chattels,  moneys, 
effects,  and  credits  of  the  said  defendant  or  defendants,  in  his 


Jan.  1829.]  Adlum  v,  Yabd.  613 

oi  their  possession,  custody,  and  charge,  or  from  him  or  them 
respectively  due  at  the  time  of  the  service  of  the  writ  of  attacL* 
ment,  or  at  any  other  time.     Section  third  provides:  ''  Eacb 
and  every  such  garnishee  or  garnishees  to  whom  a  copy  of  sucU 
interrogatories  shall  be  delivered,  is  and  are  required  and  en- 
joined to  appear,  etc.,  and  exhibit,  under  oath  or  afiBirmatiou, 
full,  direct,  and  true  answers  to  all  interrogatories  by  the  said 
plaintiff  prepared  and  filed;  and,  if  any  garnishee  or  garnisheen 
shall  neglect  or  refuse  so  to  do,  then  and  in  such  case  it  shall  and 
may  be  lawful  for  the  justices  of  the  proper  court,  and  they  are 
hereby  required  to  adjudge  that  such  garnishee  or  garnishees, 
BO  neglecting  or  refusing  as  aforesaid,  hath  or  have  in  his  or 
their  possession,  custody,  or  charge,  goods,  chattels,  moneys, 
and  effects  of  the  said  defendant  or  defendants  in  such  writ 
or  writs  of  attachment  respectively  named,  or  is  and  are  in- 
debted to  such  defendant  or  defendants,  to  an  amount  and 
value  sufficient  to  pay  and  satisfy  the  debt,  claim,  or  demand 
of  the  said  plaintiff,  together  with  legal  costs  and  charges  of 
buit.      And    shall    award  execution    against    the  persons  or 
goods,  etc.,  of  the  said  garnishee  or  garnishees,  and  proceed 
in  the  same  manner  as  if  judgment  had  been  obtained   or 
pronounced  in  pursuance  of  the  verdict  of  a  jury  or  by  virtue 
of  the  confession  of  the  party."  It  is  now  contended  the  court, 
and  the  court  alone,  are  to  decide  whether  the  answers  are 
full,  direct,  and  true;  and  more,  that  the  court  is  to  decide  on 
the  answers  themselves,  without  any  evidence  whatever  to  con* 
tradict  the  answers. 

It  may  be  conceded  that  the  court  could  decide,  withoutr 
going  out  of  the  questions  and  answers,  whether  the  answer 
was  direct;  and  in  one  sense  of  the  word,  whether  the  answer 
was  full;  but  in  another,  and  in  such  case  more  material  sense 
of  the  word,  the  court  could  not  decide.  For  example,  to  the 
question  what  goods  and  effects  of  the  defendant  the  garnishee 
had  in  his  hands,  the  garnishee  might  answer  as  to  part  of 
the  goods,  and  say  nothing  as  to  other  goods.  It  may  be  said 
this  would  come  under  the  word  true.  Be  it  so;  my  construe* 
tion  of  the  phrase  is,  that  each  answer  must  be  full,  and  direct, 
and  true;  exactly  tantamount  to  an  oath  to  a  witness,  *'  to  tes- 
tify the  ti-utb,  the  whole  truth,  and  nothing  but  the  truth."  The 
witness  whose  testimony  is  not  correct  in  all  these  particulars, 
is  perjured,  and  may  be  indicted  and  punished,  if  the  aberra- 
tion from  truth  was  intentional  and  material.  So,  perhaps, 
could  the  garnishee.    This  punishment,  however,  does  produce 
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justice  to  the  party  whose  cause  is  trying;  and  he  is  permitted, 
by  other  testimony,   to  explain  or  contradict  any  testimony 
which  would  destroy  his  cause  of  action  or  his  defense.    Admit, 
however,  for  a  moment,  that  the  court  alone  were  to  judge  of 
and  decide  on  these  answers,  how  they  could  determine  whether 
they  were  full  and  true,  without  hearing  other  testimony,  is 
for  those  to  explain  who  advocate  this  position.     But  it  is,  per- 
haps, only  contended  that  the  answers  are  conclusive  as  to 
their  fullness  and  truth  when  the  plaintiff  reads  them;  and  that 
when  he  has  read  them,  he  shall  not  be  permitted  to  contradict 
or  vary  them  in  any  particular. 

I  am  of   opinion  that  he  may  read  them,  and  afterwards 
show  that  they  are  neither  full  nor  true.   As  respects  the  plaint- 
iff 's  demand  against  the  defendant,  in  the  attachment,  let  it  be 
remembered  that  is  already  established,  and  a  judgment  entered. 
The  scire  facias  and  interrogatories  are  not  to  make  out  a  case 
as  between  the  plaintiff  and  defendant;   but  to  enable   the 
plaintiff  to  recover  the  amount  of  his  judgment  from  goods, 
etc. ,  of  the  defendant,  alleged  to  be  in  the  possession  of  the 
garnishee,  and,  further,  the  interrogatories  are  not,  and  need 
not  be,  resorted  to  where  the  garnishee  has  at  all  times  dis- 
closed what  goods,  credits,  etc.,  of  the  debtor  were  in  hia 
hands.     It  is  only  where  the  garnishee  denies  that  he  has  any 
goods,  or  the  plaintiff  supposes  him  to  have  more  than  he  ad- 
mits, that  this  proceeding  is  necessary.     The  first  act  is  not 
repealed,  and  you  may  proceed  under  it,  if  it  will  answer  the 
purpose.     The  matter  then  in  dispute  on  this  scire  fadaSj  and 
the  interrogatories,  is  a  matter  between  the  plaintiff  and  the  gar- 
nishee, and  in  which,  but  for  this  act  of  assembly,  the  plaintiff 
could  not  obtain  the  answer  of  the  garnishee.     It  is  not  the 
case  of  a  plaintiff  calling  a  witness,  and  afterwards  discrediting 
his  testimony,  which  I  shall  leave  as  it  is  in  the  decisions  of  our 
own  courts  in  the  cases  cited.     It  is  much  more  analogous  to  a 
bill  in  chanceiy,  and  the  answer  of  a  trustee  who  is  called  upon 
to  state  on  oath  whether  he  has  effects  liable  to  pay,  and  in 
eonsequejice  is  liable  to  pay,  the  debt  of  the  plaintiff;  in  which 
case,  if  the  cause  is  tried  on  bill  and  answer,  the  answer  is 
taken  to  be  true;  that  is,  where  it  is,  on  the  face  of  it,  full  and 
direct.     But  the  plaintiff  may  deny  the  truth  of  it,  and  if  its 
truth  is  put  in  issue,  may  disprove  all  or  any  part  of  it. 

Now,  in  this  case,  an  issue  was  regularly  formed.  I  do  not, 
however,  admit  that  we  are  to  go  to  the  practice  of  courts  of 
chancery  for  our  direction  as  to  the  mode  of  proceeding  under 
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our  acts  of  assembly.  It  may  be  referred  to,  but  it  is  not  con- 
clasiye.  This  act  of  1789  was  intended  to  be  carried  into  effect 
l>y  a  court  of  common  law,  and  by  the  process  of  our  common 
law  court.  A  chancellor  might  commit  for  refusing  to  answer, 
or  to  give  a  full  and  direct  answer,  but  he  would  not  sell  the 
g^oods  of  the  party  refusing,  and  collect  the  debt  of  the 
plaintiff. 

I  have  shown  the  first  act  contemplated,  nay,  provided  for  a 
trial  by  jury,  where  the  garnishee  pleaded  that  he  had  no 
goods,  etc.,  of  the  defendant.  That  act  is  not  repealed  by  the 
supplement;  it  is  left  in  full  force,  and  an  additional  mode  of 
obtaining  information  as  to  the  debtor's  effects  is  given  to  him. 
But  even  where  the  garnishee  answers  that  he  has  no  goods, 
etc.,  he  is  not  done,  he  is  not  discharged,  he  must  plead  to  the 
scire  facias,  and  the  plaintiff  may  take  issue  on  his  plea,  and  a 
trial  be  had.  We  have  several  acts  of  assembly,  which,  from 
the  letter  of  them,  would  seem  to  give  to  the  court  alone  the 
power  of  determining  facts  as  well  as  law.  For  example,  the 
twelfth  and  fifteenth  sections  of  the  act  for  opening,  repairing, 
etc.,  roads,  which  gives  to  justices  of  the  peace  a  power  of  pro- 
ceeding against  supervisors  neglecting  their  duty,  or  against  in- 
dividuals obstructing  a  road,  with  the  right  of  appeal  in  each 
case,  to  the  court  of  quarter  sessions,  ^ho  shall  take  such  order 
thereon  as  to  them  shall  appear  just  and  reasonable,  and  the 
same  shall  be  conclusive.  Under  this  act,  so  far  as  I  know,  the 
practice  has  been,  where  the  fact  of  neglect  of  duty,  or  of  ob- 
structing the  road  is  denied,  not  for  the  court  to  decide  it,  but 
a  bill  of  indictment  is  sent  up,  and  the  facts  decided  by  a  jury; 
and  I  know  of  no  other  mode  of  proceeding  in  use.  There  are 
similar  acts  in  more  than  one  of  civil  cases,  in  all  of  which, 
so  far  as  I  know,  where  facts  are  contested,  an  issue  is  formed 
in  the  cause,  or  a  feigned  issue,  to  settle  the  facts. 

If  the  defendant's  construction  is  right,  the  act  of  1789  would 
produce  one  of  two  effects:  it  would  leave  the  plaintiff's  rights 
and  recovery  perfectly  at  the  mercy  of  the  opposite  party;  for 
I  have  shovm  that  the  garnishee  has,  where  the  truth  of  his  an- 
swer is  contested,  become  the  real  party;  or  it  would  be  of  no 
advantage  to  the  plaintiff  at  all.  That  the  practice  has  been  to 
go  on  to  trial  after  the  answers  of  the  garnishee,  and  to  prove,  if 
it  can  be  pro'^e^,  that  his  answers  are  not  full  and  true,  seems 
to  me  to  be  tj)'//  proved  by  2  Dall.  113,  where  the  court  estab- 
lish a  rule  as  t  j  co^ta  in  such  cases. 

A  garnishee  '/^/  appear  before  the  court  and  jury  in  situa* 
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iious  very  dissimilar.  He  luaj  have  no  cLiim  to  any  part  of  ibe 
fands,  may  be  perfectly  indifTerent  between  the  different  claim- 
ants of  the  fund,  or  he  may  allege  a  right  to  retain  a  part  or  the 
whole  of  it  on  some  contract  or  for  some  debt  to  himself. 

A  factor  may  retain  for  the  balance  due  him,  or  a  consignee 
may  retain  goods  consigned  to  bim,  to  pay  a  debt  dae  to  him- 
self, or  a  debt  due  to  himself  from  the  consignee,  thoa^b  the 
goods  were  not  consigned  expressly  for  that  purpose :  1  Dall.  3. 
But  where  a  foreign  attachment  is  laid  on  such  goods,  the  gar- 
nishee must  show  that  there  is  a  debt  due  to  him  from  the  con- 
signee  by  other  evidence  than  his  own  oath.     The  act  directs 
interrogatories  as  to  goods,  etc. ,  iu  his  hands  and  custody,  or 
debts  due  from  himself;  and  to  such  interrogatories  he  is  com- 
pelled to  answer.     If  he  goes  beyond  this,  and  states  any  debt 
due  to  himself  from  the  absent  debtor,  his  oath  is  no  evidence 
of  such  debt.     If  he  goes  still  farther,  and  states  particulars  of 
how  it  became  due,  and  when  and  to  what  precise  amount,  hia 
answer  in  this  particular  is  beyond  the  intention  of  the  act; 
and,  if  such  part  of  his  answer  could  be  separated  from  the 
rest,  in  my  opinion  it  ought  not  to  go  to  the  jury  at  all.     If  it 
be  so  mingled  and  interwoven  with  the  disclosure  of  what  is  in 
his  hands  as  not  to  be  separated,  the  jury  ought  to  be  told  it  is 
no  evidence  of  the  facts  stated.     It  can,  at^  best,  be  only  con- 
sidered as  notice  of  what  he  intends  to  prove,  and  which  ought 
to  be  disregarded  unless  proved;  and  as  to  all  such  parts  of  the 
answer  as  go  to  show  a  right  of  retainer  by  the  garnishee,  the 
plaintiff  may  disx)rove  it  by  any  legal  evidence  which  he  can 
adduce.     It  has  been  said  that  part  of  more  than  one  of  these 
answers  was  argument-matter  stated  hypothetically.      If  so, 
such  part  clearly  was  not  evidence,  and  ought  to  have  been  re- 
jected.    But  the  plaintiff  did  not  consider  it  so,  nor  did  the 
court;  nor  do  I  think  it  was  so  intended  by  the  garnishee.   Hia 
counsel  did  not  put  it  on  that  ground  at  the  trial.     The  expres- 
sions, "  The  respondent  has  a  just  claim  upon  the  said  Edward 
Steveus  for  the  balance  of  an  account  current  settled  in  Decem- 
ber, 1824,  to  the  amount  of  four  thousand  six  hundred  and 
eleven  dollars  and  three  cents,"  in  number  six  of  the  first  in- 
terrogatories; and  the  expression  that  after  Stevens  became  in- 
terested in  the  An&  and  Dolly,  **  he  became  chargeable  by  the 
respondent  in  a  very  heavy  account  pending  between  him  and 
the  said  Stevens,"  in  the  latter  part  of  the  first  answer  to  the 
second  set  of  interrogatories,  are  not,  and  were  not,  intended 
as  arguments.     The  fact  that  he  had  a  contract  with  Stevens, 
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uncler  which  he  claimed  half  the  money  recovered,  was  no 
argument. 

But  there  is  another  view  of  this  matter:  If  the  money  re- 
ceived ander  the  Florida  treaty,  above  twelve  thousand  dollars, 
would  be  the  right  of  Stevens  as  part  owner,  and  above  twenty- 
eight  thousand  would  go  to  the  assignees  of  James  Yard,  to  be 
distributed  among  his  creditors;  that  is,  creditors  before  his 
bankruptcy,  was  Stevens  one  of  such  creditors,  and  to  what 
amount?  If  he  was,  he  is  entitled  to  a  dividend;  and  that  divi- 
dend, for  anything  we  see  in  this  cause,  is  as  much  in  the  hands  and 
possession  of  James  Yard,  and  as  much  liable  to  this  attachment, 
as  the  part  allotted  to  Edward  Stevens,  by  name.  I  say,  for  any- 
thing we  see.  I  understand  the  whole  of  this  money  to  have  been 
in  the  hands  of  James  Yard  when  the  attachment  was  laid. 
Whether  this  dividend,  if  there  is  any  due,  can  be  recovered  from 
the  garnishee  in  this  proceeding,  or  must  be  sought  for  from  the 
assignees  of  James  Yard,  or  is  due  to  the  assignees  of  Stevens, 
or  whether  Stevens  has  any  assignees,  must  depend  on  matters 
not  known  to  this  court,  and  I  give  no  opinion  about  them. 

It  will  appear  from  what  has  been  said,  that,  in  my  opinion, 
the  plaintiff  ought  to  have  been  permitted  to  prove  more  in  the 
hands  of  the  garnishee  than  was  admitted,  if  he  could  so  prove; 
that,  as  to  any  claim  of  the  garnishee  lo  the  property  or  money 
in  his  hands,  he  was  bound  to  prove  his  right  to  it  by  other  tes- 
timony than  his  own  oath;  and  that  the  plaintiff  had  a  right  to 
rebut  that  proof  or  any  statement  on  that  subject  by  the  gar- 
nishee himself,  by  any  legal  proof  admissible  in  any  other  cause 
between  contending  parties;  for,  I  repeat,  that  where  the  gar- 
nishee admits  the  receipt  of  goods  or  money,  but  sets  up  a  right 
to  retain  it,  the  suit  is  from  thenceforth  one  between  the  plaint- 
iff and  garnishee,  in  substance  and  almost  in  form. 

The  act  of  1789,  contemplates  a  judgment  against  the  gar- 
nishee, if  he  refuses  to  answer,  or  his  answers,  as  to  what  is  in 
his  hands,  are  not  full,  direct  and  true;  and  I  have  said,  whether 
they  are  so,  may,  and  often  must,  be  decided  by  a  jury.  Whether 
the  jury  ought  or  can  give  a  verdict  against  him  for  the  whole 
of  the  plaintiff's  demand,  if  they  find  that  his  answers  are  not 
full,  direct,  and  true,  has  not  been  discussed,  and  I  do  not  wish 
to  give  a  binding  opinion  on  this.  I  should  suppose  there  were 
cases  in  which  they  might  and  ought  to  do  so,  but  that  this 
would  only  be  where  they  found  a  plain  intention  to  conceal  or 
mislead,  as  to  the  amount  in  the  hands  of  the  garnishee;  but  by 
no  means  on  account  of  the  garnishee  failing  to  support  his  own 
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claim  of  retaining  for  biniself.  It  is  for  concealing  the  goods 
in  bis  possession  tbat  this  penalty  is  inflicted,  not  for  setting  np 
an  unsupported  claim  to  tbose  goods. 

Anotber  and  most  important  question  arises  in  another  part 
of  this  cause.  The  deed  of  assignment  by  Stevens  has  some  an* 
usual  clauses;  no  sales  are  to  be  made  of  the  real  estate  for  three 
years  from  the  date  of  the  instrument.  It  also  appears  by  this 
instrument  and  the  indorsement,  that  Stevens  was  liable  for 
above  ninety  thousand  dollars  on  James  Yard's  account;  and  it 
provides  that  if  James  Yard  or  bis  assigns  paid  or  discharged 
this  debt  within  three  years,  the  assignment  was  not  to  have  ef- 
fect; but  Stevens'  estate  was  to  be  restored  to  him  in  the  same 
manner  he  held  it  before  the  assignment. 

As  I  understand  the  law,  either,  and  a  fortiori  both  these 
clauses  render  this  deed,  in  the  words  of  the  law,  utterly  void, 
frustrate,  and  of  no  effect.  If  this  is  not  to  delay  and  hinder 
creditors,  to  drive  them  to  compromises,  to  releases,  to  defeat 
their  claims  and  prostrate  their  rights,  I  do  not  see  what  would 
have  those  effects.  Assignments  by  debtors  have  been  supported 
in  this  state  under  circumstances,  and  containing  clauses  which 
would  avoid  them  in  any  other  country  governed  by  the  same 
laws,  and,  as  I  believe,  clearly  against  both  the  letter  and  spirit 
of  the  law.  An  unwillingness  to  disturb  and  unsettle  many  as- 
signments, made  and  acted  upon  before  any  of  those  cases  were 
brought  before  the  court,  led  to  those  decisiona  The  decided 
cases  have  given  a  sanction  as  far  as  they  have  gone.  I  do  not 
agree  to  go  one  jot  further.  If  assignments  have  been  made 
not  sanctioned  by  decision,  I  do  not  agree  to  give  them  my  sanc- 
tion, for  we  must  stop  somewhere;  we  must,  at  some  point  and  at 
some  time,  say,  no  matter  how  many  have  violated  the  law,  or 
how  long  it  has  been  acquiesced  in;  the  law  has  said  the  deed 
is  utterly  void,  and  we  must  say  so  also;  and  if  a  debtor  can  as- 
sign bis  property,  keep  bis  creditors  from  touching  it  for  three 
years,  be  may  for  thirty,  there  is,  in  fact,  little  difference;  the 
creditor,  in  most  instances,  will  be  ruined  or  prevented  in  some 
way  from  getting  his  debt  as  effectually  in  the  one  case  as  in  the 
other. 

But  it  has  been  argued  tbat  this  deed  has  been  confirmed,  or 
rather  rendered  valid  by  some  acts  of  the  plaintiff  in  this  cause, 
at  least  valid  as  to  him;  and  a  case  has  been  cited  where  a  deed 
of  a  married  woman,  which  was  void,  bad  been  rendered  valid 
by  a  delivery  after  she  became  sole.  It  would  be  more  correct 
to  say  that  a  new  deed,  after  she  became  sole,  conveyed  the 
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land.  A  deed  takes  effect  from  the  delivery;  before  the  second 
deliyerj  it  was  no  deed;  after  the  second  delivery  it  was  a  deed 
from  that  time.  If  there  is  any  case  where  a  deed  made  void  by 
a  positive  law  has  ever  been  held  valid,  it  has  not  been  cited, 
and  among  the  many  decisions  on  the  law  in  question,  I  can 
find  no  dictum  that  such  a  deed  can  ever  become  valid.  Who 
can  give  it  validity  ?  All  the  creditors,  it  is  said,  may  agree  be- 
forehand to  such  a  deed.  Be  it  so;  but  then  the  case  of  a  con- 
tract with  creditors  is  presented,  and  not  a  deed  to  delay  and 
defraud;  then  it  would  be  a  stay  of  execution  by  creditors,  not 
ono  imposed  on  them. 

But  they  may  agree  afterwards.  They  may,  I  admit,  agree 
not  to  object  to  it;  but  they  must  all  agree.  If  one  does  not,  he 
may  treat  the  deed  as  void  and  take  the  property.  In  such  a 
case  what  is  to  become  of  those  who  had  agreed  or  were  willing 
to  agree?  They  get  nothing.  But  did  they  agree  to  this? 
You  must  let  thd  court  see  their  agreement  before  the  extent 
and  effect  of  it  can  be  decided  on.  If  the  agreement  is  written, 
the  court  decide  on  it;  if  by  parol,  a  jury  must  decide  whether 
sach  agreement  was  made,  and  what  it  was,  before  a  court  can 
fiay  what  the  effect  of  it  is. 

But  it  is  said  the  plaintiff  who  has  received  money,  a  part 
of  his  debt,  can  not  now  say  the  deed  is  void^  and  his  re- 
ceipts show  that  he  received  money  from  these  assignees.  A 
creditor  to  whom  three  thousand  dollars  is  due,  may  be,  and ' 
often  is,  glad  to  get  a  part  of  it  from  any  source;  he  may  be  in 
want,  at  the  door  of  a  jail,  or  his  family  starving.  (I  do  not 
speak  of  this  case,  for  I  do  not  know  the  facts.)  He  may  be 
deceived,  misinformed;  he  may  not  have  seen  the  deed;  is  his 
receipt  of  money  in  all  cases,  under  all  circumstances,  to  bind 
him  ?  If  not,  and  there  may  be  any  case  in  which  he  would  not 
be  bound,  the  court  were  wrong  in  taking  this  matter  from  the 
jury.  But  it  is  said  a  man  can  not  affirm  and  disaffirm  the 
same  thing.  I  admit  he  can  not  do  so  at  the  same  time;  but 
he  may  at  one  time,  under  a  mistake,  treat  a  deed  or  will  as 
valid,  and  not  be  bound  to  admit  it  to  be  so  at  all  times  and 
with  other  information. 

A  man  who  accepts  a  small  legacy,  much  less  than  what 
would  be  his  distributive  share  of  an  estate,  and  does  so  be- 
cause he  has  been  told  there  is  a  will,  is  not  precluded  from 
claiming  more  when  he  finds  there  was  no  will,  or  that  it  was 
void,  because  the  testator  was  insane  when  it  was  made,  or  an 
infant,  or  that  it  was  inoperative,  because  only  one  witness  could 
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be  found  who  could  prove  it.  A  person  can  not  hold  what  he 
has  got  under  a  deed  or  will,  and  which  he  would  not  have  got- 
ten but  for  such  deed  or  will,  and  still  recover  what  be  would 
be  entitled  to,  independent  of  such  instrument  Bat  on  ac- 
counting for  what  he  has  received  under  a  mistake,  and  admit- 
ting it  to  have  been  received  under  a  mistake,  he  may  get  what 
by  law  he  is  entitled  to  in  addition.  This  generally;  length  of 
time  or  other  circumstances  may  form  exceptions. 

If  a  creditor,  under  a  mistake,  or  from  misrepresentation,  haa 
signed  a  release,  he  may  be  relieved  from  it.  I  do  not  see,  then, 
how  he  can  be  absolutely  precluded  by  an  act  in  pais,  the  most 
equivocal  of  all  possible  ratifications.  And  I  do  not  Hgree  that 
creditors,  who  have  a  right  independent  of  the  deed  or  will, 
are  put  to  their  election.  They  may  take  what  is  devised  or 
conveyed  for  payment  of  debts,  and,  if  not  satisfied,  resort 
to  other  property  for  the  balance.  To  them  the  doctrine  ot 
election  does  not  apply,  as  it  does  to  volunteers,  or  persona  who 
but  for  the  instrument  would  have  no  claim. 

I  would  say,  then,  that  this  deed  was  totally  void  and  not 
validated  by  any  act  done,  taking  it  in  the  strongest  sense 
against  the  plaintiff;  but,  if  it  could  be  validated,  that  the 
act  of  receiving  part  of  his  debt  was  not  such  an  act — at 
least,  that  being  a  matter  in  pais,  it  must  be  left  to  a  joiy  and 
not  decided  at  once  by  the  court. 

-  I  think,  also,  the  question  i^hether  the  sums  lor  which  Dr. 
Stevens  was  responsible  for  James  Yard  were  dischai^ed,  was 
open  to  investigation,  if  the  deed  was  ever  good;  and  that  it 
was  proper  to  inquire  whether  the  supposed  assignees  of  Stevens 
ever  acted;  and,  if  they  did,  when  they  ceased  to  act;  and  how 
far  they  have  abandoned  the  trust,  and  the  trust  property  might 
be  material  in  this  case.  I  know  nothing  of  the  circumstances 
of  this  case;  but  I  conceive  it  possible  that  a  case  may  exist 
where  the  assignees  have  totally  abandoned  the  property,  or 
never  intermeddled  with  it;  in  which  case  it  would  be  great  in- 
justice to  intei*pose  their  names,  and  use  their  neglected  or 
abandoned  title  to  defeat  a  creditor  pursuing  his  right  ac- 
cording to  law. 

It  is  not  enough  that  a  man  has  executed  a  deed  of  trust 
without  consideration,  and  has  acted  as  if  it  was  accepted  bj 
them  in  some  particulars,  or  has  done  some  acts  in  their  names^ 
or  procured  some  one  to  do  so.  Where  a  trust  has  really 
been  created  for  a  good  and  lawful  purpose,  chancery  will  not 
suffer  it  to  fail  for  want  of  a  trustee;  but  I  suspect  we  have 
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macj  trusts  of  a  kind  unknown  to  any  chancellor,  and  ibis 
court  has  decided  that  a  convejauce  to  trustees  for  payment  of 
debts  of  personal  property,  of  which  no  possession  was  de- 
livered, and  where  the  debtor  went  on  to  act  for  many  months 
as  before  the  conveyance,  was  totally  void,  and  the  goods  were 
as  subject  to  the  execution  of  a  creditor  as  before  the  convey- 
ance. I  would  then  permit  an  inquiry  whether  such  acts 
liave  been  done  as  prove  whether  there  was  an  acceptance  of 
the  trust;  and  that  it  is,  or  is  not,  aud  has  not  been  treated 
1tx>th  by  Dr.  Stevens  and  the  assignees  as  at  an  end,  and  how 
long;  for  where  there  is  no  court  of  chancery  to  compel  a  dis- 
covery or  a  reconveyance,  we  must  attain  the  object  in  some  other 
v?ay,  and  not  lock  up  an  estate  forever  by  a  conveyance  not 
operative.  All  this,  however,  would  not  be  necessary,  if,  as  I 
bold,  the  conveyauce  was  void  in  its  creation. 

Tod,  J.,  concurred  with  Huston,  J.,  except  as  to  the  deed 
not  being  rendered  valid  by  the  subsequent  acts  of  the  cred- 
itors. 

Smith,  J.,  was  absent. 

Judgment  reversed,  and  a  venire  fadaa  de  ixovo  awarded. 


Cited  in  rapport  of  the  principles,  that  a  deed  executed  under  circum* 
■tanoee  of  actual  fraud  can  not  be  confirmed:  Chess  v.  ChesSy  1  Pen.  &  W.  42; 
that  a  conveyance  in  trust  for  creditors,  but  not  to  sell  the  property  for  three, 
is  fraudulent:  Joknston*s  Heirs  v.  Harvey^  2  Id.  92;  Kepner  v.  Burkhart,  5 
Pa.  St.  480;  that  a  reservation  in  favor  of  the  assignor's  family  avoids  an 
assignment  for  the  benefit  of  creditors:  AfcClurg  v.  Lech/,  3  Pen.  &  W.  91; 
that  a  creditor  who  takes  a  dividend  under  an  assignment  calculated  to  hin- 
der creditors,  can  not  question  its  validity:  Reinhard  v.  Keenbartz,  C  Watts. 
95;  Stroblt  v.  Smith,  8  Id.  281;  WUson  v.  Bigger,  7  W.  &  S.  125;  Hamilton  v, 
Hamilton,  4  Pa.  St.  195;  Crowell  v.  McConkey,  6  Id.  176;  Hays  v,  Heidelberg, 
9  Id.  207;  Beeson  v.  BeeMn,  Id.  299;  Sailor  v.  Hertzogg,  10  Id.  314;  WiVcin- 
son  Y.  Anderson,  11  Id.  408;  Warden  v.  Eichhaum,  14  Id.  126;  Smith  v.  War^ 
den,  19  Id.  430;  Burkes  Estate,  1  Par.  474;  Trustees  of  the  U,  S.  Bank,  2  Id. 
147;  Spragg  v.  Shriver,  25  Pa.  St.  287;  Ingram  v.  Hartz,  48  Id.  381;  Maple 
V.  KussaH,  53  Id.  352;  WiUiard  v.  WUUard,  56  Id.  128;  that  a  stipulation 
for  a  release  in  an  assignment  which  does  not  transfer  all  the  assignor's 
property,  avoids  the  assignment:  Hennessy  v.  Western  Bank,  6  W.  &  S.  311; 
Jn  re  Wilson,  4  Pa.  St.  449;  and  that  the  answers  of  the  garnishee  are  not  con- 
clusive where  there  is  evidence  to  contradict  them:  Mcllree  v.  Guy,  1  Phila. 
491. 

A  CBEDrroB  can  not  Attack  a  Gonveyancb  as  Tbavdxjlr^t,  where  he 
consents  to  its  terms;  Bump  on  Fraud.  Cow.  p.  457,  et  seq. ;  Burrillon  Assign- 
ments, sec.  503.  The  principle  has  often  been  applied  to  ac  sigumeut  for  the 
benefit  of  tlie  assignor's  creditors,  where  a  creditor,  notwithstanding  he  has 
received  a  dividend  under  the  assignment,  endeavors  to  impeach  it  on  the 
ground  of  fraud.  The  opinion  of  Chief  Justice  Gibson,  above  given,  on  this 
proposition,  is  referred  to  in  many  instances  in  later  Pennsylvania  decisions 
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In  Ifays  v.  Ifeidelberg,  9  Pa.  St  207,  the  reasons  on  which  the  principal 
rests  ar3  thns  explained:    *'  In  Adlum  v.  Yard,  the  accf^pting  creditor  had  no 
cUim  on  the  assigned  fond,  except  through  the  mediam  of  the  deed  (^  troBt. 
By  the  acceptance  of  a  dividend  under  it  he  derived  a  benefit  which,  witfaon^ 
its  existence,  he  would  not  have  enjoyed;  and  this  was  said  to  be  a  new  and 
perfect  consideration  sufficient  to  support  a  contract  of  ratification  of  a  deed, 
otherwise  fraudulent.  '*    And  also  in  Ingram  v.  Hartz,  48  Pa.  St.  380,  381, 
the  cases,  holding  that  the  receipt  of  a  dividend  under  an  invalid  assignment, 
or  the  proceeds  of  an  invalid  sale,  will  estop  the  creditor  from  denying  th« 
validity  of  the  instrument  or  proceeding,  are  said  to  rest  upon  an  implied 
condition  of  relinquishment  or  waiver.     *'  To  accept  a  benefit  under  somo* 
thing  which  may  be  contested,  implies  that  the  party  accepting  rests  upon  it, 
and  agrees  to  abide  by  it,  otherwise  the  payment  would  not  be  made  to  him. 
Hence,  in  such  cases,  an  election  is  presented  to  him  upon  which  he  acts,  and 
having,  by  this  election,  ratified  the  proceedings,  he  is  estopped  from  denying 
its  vjdidity.'*    Other  instances  of  assignments,  voidable  in  themselves,  bnt 
affirmed  by  reason  of  the  acceptance  by  the  creditors  of  dividends  under  them, 
are  Burrows  v.  AUer^  7  Mo.  424;  RapaUe  v.  Stewart,  27  N.  Y.  311;  Lanahcu^ 
V.  Latrobe,  7  Md.  268;  Farmer*^  Bank  v,  Tlumas,  37  Id.  258;  Loneyx.  Bailey, 
45  Id.  450;  Lemay  v.  Bibtau,  2  Minn.  291;  ScoU  v.  Edes,  3  Id.  388;  Richard* 
V.  WUte,  7  Id.  349.     And  it  is  stated  generally,  in  Derry  Bank  v.  Davis,  44 
N.  H.  548:    "That  a  creditor  may  bind  himself  by  his  assent  to  an  assign* 
ment  which  is  not  within  the  provisions  of  the  statute  is  unquestionable. 
The  purpose  of  this  law  was  to  restrain  the  making  of  assignmente  which, 
though  apparently  general,  did  not,  in  truth,  include  all  the  debtor's  property, 
and  which  also  distributed  it  unequally  among  his  creditors  without  their  a»» 
sent;  but  it  was  not  designed  to  interfere  with  the  right  of  the  debtor  and 
his  creditors,  by  agreement  fairly  entered  into  to  make  application  of  th« 
debtor's  assets  to  the  payment  of  his  debts,  in  such  a  way  as  it  should  be 
deemed  just  by  them,  either  by  direct  transfer  of  such  asseteto  thecreditors^ 
in  payment  or  part  payment  of  their  respective  claims,  or  by  assignment  in 
trusty  and  with  their  assent  to  a  third  person  for  their  benefit.'* 

Other  acts,  than  the  taking  of  a  dividend  under  the  sssignment,  have  been 
construed  to  be  a  ratification  of  the  trust  deed,  and  to  estop  the  creditor  from  ' 
contesting  its  validity.  As  in  Eapalee  v.  Stewart,  27  N.  Y.  310^  the  contest- 
ant, a  creditor,  had  entered  into  agreement  with  the  assignees  regarding  the 
management  of  the  assigned  property,  which  agreement  had  been  partly  per- 
formed. Judge  Marvin  passing  upon  the  objection  that  this  creditor  could 
not  subsequently  question  the  validity  of  the  assignment:  "  The  statute  de- 
clares an  assignment,  made  with  intent  to  hinder,  delay,  or  defraud  crediton^ 
void,  as  to  the  persons  so  hindered,  delayed,  or  defrauded:  2  PL  S.  137,  sec 
1.  Why  is  such  an  assignment  void  ?  It  is  because  the  effect  of  it  is  to  delay 
or  defeat  creditors  in  the  collectfon  of  their  debts,  and  when  made  with  such 
intent,  it  is  void.  But  if  the  creditors  consent  to  the  assignment,  how  can  it 
be  said  that  they  are  defrauded  ?  One  can  not  predicate  a  fraud  of  facto  hav- 
ing his  assent  upon  a  full  knowledge  of  them.  There  can  be  no  fraud,  when 
all  the  parties  interested  are  equally  informed  of  all  the  facts,  and  mutually 
assent  to  them.  It  is  true,  in  this  case,  the  plaintiff  was  not  consulted,  at 
the  time  the  assignment  was  made,  but  on  being  advised  of  ite  provisions  he 
acquiesced  in  them,  and  entered  into  an  agreement  with  other  creditors, 
showing  an  assent  to,  and  ratification  of  the  assignment;  by  which  agreement 
the  parties  to  it  consented  and  agreed  that  certain  other  persons,  one  of  them 
being  the  assignor  debtor,  should  be  joined  with  the  assignees,  and  should 
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convert  and  dispoBe  of  the  property,  and  pay  the  creditors  in  the  order  of 
preference  mentioned  in  the  assignment.  Here  is  not  only  a  waiver  of  any 
riglit  to  attack  the  assignment  for  fraud,  but  a  ratification  of  it  by  coming  in 
and  taking  action,  by  agreement  with  other  creditors,  designed  to  prevent  a 
sacrifice  of  the  assigned  property,  by  a  disposal  of  it  in  the  ordinary  way  by 
the  assignees;  and  by  the  agreement  authorizing  further  delays  and  com- 
promises, etc.  It  would  be  a  fraud  upon  all  the  other  creditors  to  this  a^'p*ee- 
ment,  if  the  plaintiff  should  be  permitted  to  maintain  this  action,  and  by  set- 
ting aside  the  assignment,  gain  a  preference  above  them,  and  secure  the  2>ay- 
ment  of  liis  entire  debt  I  think  that  the  plaintifi' was  concluded,  by  his  acts 
in  reference  to  the  assignment,  fn>m  attacking  it  ujx)n  the  ground  of  fraud  as 
to  creditors. "  The  following  decisions  also  furnish  examples  of  the  application 
of  the  same  principles:  Hone  v.  Ilenriquez,  13  Wend.  240;  Fiske  v.  Carr,  20 
Me.  301;  Baker  v.  Lyman,  53  Ga.  339;  Smitli  v.  Espy,  9  N.  J.  Eq.  (1  Stock.) 
160;  Bobb  V.  Woodwanl,  50  Mo.  95. 

In  regard  to  the  general  question  of  fraudulent  conveyances  and  the  appli- 
cation of  estoppel,  it  is  said  in  Lemay  v.  Bibeau,  2  Minn.  291,  293:  '*  There 
can  be  no  doubt  but  that  a  conveyance  of  real  estate  in  due  form,  even  if 
made  with  the  intent  to  defraud  creditors,  is  good  as  between  the  parties  and 
privies,  and  can  only  be  avoided  by  a  creditor  of  the  fraudulent  grantor: 
Rev.  Stat  p.  269,  sec.  1;  1  Smith's  Lead.  Cas.  41;  Jackson  v.  Malvin,  16 
Johns.  189;  1  Story  Eq.  Jur.  sec.  425;  Jackson  v.  Caldwell,  1  Cowen  622; 
22  Pick.  253.  And  the  creditor  may  have  his  election  either  to  confirm  the 
conveyance  or  attempt  to  avoid  it,  but  he  can  not  do  both.  He  can  not  re- 
ceive a  benefit  under  the  conveyance,  and  then  turn  round  and  claim  that 
the  conveyance  is  fraudulent  and  void.  And  it  is  held  that  by  receiving  a  ben- 
efit under  the  conveyance  claimed  to  be  fraudulent,  he  thereby  affirms  it,  so 
as  to  be  estopped  from  setting  up  frand  or  other  facts  in  avoidance  of  it  He 
can  not  bold  on  to  such  part  of  the  contract  as  may  be  desirable  on  his  part  and 
avoid  the  residue,  but  must  rescind  in  toto,  if  at  all,  and  the  party  who  would 
disaffirm  a  fraudulent  contract,  must  return  whatever  he  has  received  upon  it 
Such,  at  least,  is  the  rule  with  reference  to  the  parties  to  a  contract  claimed 
to  be  fraudulent,  and  it  is  difficult  to  see  how  the  creditor  can  stand  in  any 
better  position  in  reference  to  the  contract  than  an  innocent  vendee:  Mason 
V.  Bvret,  1  Denio,  69;  Campbell  v.  Fleming,  3  Kev.  &  Man.  834;  Chit  on 
Con.  408,  409,  680;  Burton  v.  Stevoart,  3  Wend.  236;  2  Kent's  Com.,  480; 
5  East,  449;  VoorlicM  v.  Earl,  2  Hill,  288;  3  Sand.  174;  Lemay  v.  Bibeau, 
2Minn.  29],  293." 

And,  as  a  conclusion  from  a  number  of  decisions  referred  to.  Bump  in 
Frandolent  Conveyances,  p.  459,  2d  ed.,  says:  **  If  with  notice  of  the  fraud, 
either  actual  or  constructive,  he  (the  creditor)  makes  any  agreement  upon 
consideration  confirming  the  transfer,  or  any  statement  or  agreement  to  that 
effect,  upon  the  faith  of  which  the  grantee  acts  as  he  would  not  otherwise  do, 
or  under  such  circumstances  that  his  subsequent  assertion  of  his  rights  as  a 
creditor,  if  permitted,  would  operate  as  a  fraud,  he  will  be  held  to  have  con- 
firmed the  transfer:"  Citing  Jenness  v.  Berry,  17  N.  H.  549;  Lane  v.  Lutz, 
1  Eeyes,  203;  Johns  v.  Bolton,  12  Pa  St  339;   Dingley  v.  Bobinson,  5  Me. 
127;  Seymour  v.  Lewis,  13  N.  J.  Eq.  439;  Tate  v.  Liggait,  2  Leigh,  84;  Okie 
V.  Kelly,  12  Penn.  323;  Irwin  v.  Longworth,  20  Ohio,  581 ;  Renick  v.  Bank, 
8  Id.  529;  Myers  v.  Leinster,  7  Ired.  Eq.  146;  Bobb  v.  Woodward,  50  Mo.  95. 
The  same  principles  are  enforced  in  Olliver  v.  King,  8  De  G.,  M.  &;  G. 
110.     A  father  executed  a  voluntary  deed,  assigning  a  considerable  portior 
of  hii  property  to  sons,  with  the  concurrence  and  advice  of  his  brother 
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to  whom  he  was  largely  indebted.  He  also  made  his  will,  appointing 
his  sons  and  his  brother  execnton  and  tnistees.  The  brother  acted  nnder 
the  will  until  his  death,  which  took  place  seven  yean  after  that  of  the 
testator.  He  never  took  any  steps  to  impeach  the  Tolantary  deed,  bat  was 
a  party  with  the  donees  nnder  it  to  instruments  and  transactions  proceeding 
on  the  assumption  of  its  validity,  and  the  court  ruled  that  at  his  decease  his 
representatives  could  not  impeach  the  deed  as  being  void  against  creditors 
under  the  13  Eliz.  c.  5.  Lord  Chief  Justice  Turner  said:  "  The  question  to 
be  considered  is,  not  whether  James  (the  father)  had  a  right  to  make  the 
settlement,  but  what  is  the  effect  of  John's  (the  brother's  and  creditor's) 
concurrence  in  the  settlement.  Suppose  John  had  executed  the  deed  for  the 
purpose  of  testifying  his  consent  to  the  transfer  of  the  leasehold  property  by 
that  deed,  could  he  then  have  impeached  the  deed  ?  I  apprehend  that  he 
clearly  could  not»  and  if  he  could  not,  there  is  nothing  which  he  has  done 
falling  short  of  the  execution  of  that  deed,  except  that  there  is  not  his  pen 
put  to  the  paper  by  which  the  property  was  transferred.  I  think,  therefore, 
that  as  he  could  not  have  impeached  the  deed  if  he  had  actually  executed  it, 
neither  could  he  have  impeached  it  under  the  circumstances  of  concarrence  on 
his  part,  which  are  in  evidence  in  this  case.  If  he  could  not  have  impeached 
it,  of  course  his  executors  can  not.  Even  if  he  could  have  done  so,  I  am  not 
satisfied  that  his  executors  could.  When  he  had  lived  for  a  period  of  seven 
years  leaving  this  settlement  unimpeached,  I  am  not  sure  that  he  might  not 
be  taken  to  hare  elected  to  abide  by  it  I  am  not  confident  that  the  exec- 
utors claiming  under  him  could  have  instituted  proceedings  which  he  himself 
did  not  think  proper  to  institute.  I  give  no  opinion,  however,  on  that 
point,  further  than  to  say  I  am  not  satisfied  upon  it.  My  opinion  is  baaed 
upon  this:  I  consider  the  true  effect  of  this  transaction  to  be,  that  John  by 
his  conduct  agreed  to  this  alienation  of  the  assets,  and  must  be  considered 
to  have  consented  to  take  satisfaction  out  of  the  property  which  remained." 
Lord  Justice  Knight  Bruce  pronounced  an  opinion  to  the  same  effect. 

Whether  the  return  of  that  which  was  received  under  an  sssignment  will 
entitle  the  creditor  to  claim  the  assignment  to  be  null  and  void,  is  a  question 
suggested  by  Lemay  v.  Bibeau^  2  Minn.  291,  as  well  as  by  8coU  v.  Edea,  3  Id. 
388,  but  is  not  answered,  although  it  was  explicitly  declared  in  the  latter  case 
that,  because  the  benefit  received  had  not  been  returned,  the  creditor  could 
not  impeach  the  assignment. 

From  all  of  these  adjudications  it  appears,  either  by  express  language  or  by 
necessary  implication,  that  the  creditor  should  have  knowledge  of  the  fraud- 
ulent nature  of  the  conveyance  at  the  time  he  did  those  acts  which  are  con- 
strued as  a  waiver  of  the  fraud  upon  him.  But  this  notice  need  not  be  actnai 
notice  of  the  fraud;  it  will  be  sufficient  if  it  be  constructive  notice.  This 
question  was  considered  in  the  case  of  a  fraudulent  assignment  in  Scott  v. 
Me8,  3  Minn.  388. 

It  appeared  that  under  an  assignment  for  the  benefit  of  creditors,  Scott  re- 
ceived a  dividend  on  his  claim  against  the  assigning  debtor.  Subsequent  to  this 
the  assignment  was  pronounced  invalid,  because  of  a  clause  permitting  the  as- 
signee to  sell  the  assigned  property  on  credit.  Scott  then  commenced  an  attscb- 
ment  suit  against  the  assignee  to  recover  the  amount  of  his  debt,  whereupon 
the  assignee,  Edes,  began  these  proceedings  to  cancel  the  attachment  of  record. 
It  was  admitted  that  where  a  creditor  received  a  benefit  under  an  assignment^ 
or  becomes  a  party  to  it  voluntarily,  with  a  full  knowledge  of  its  provisions 
orciroumstances  rendering  it  fraudulent  as  to  creditors,  he  is  thereby  estopped 
from  afterwards  impeaching  it.    But  it  was  contended  that  since  Scott  wot 
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fgnorant  of  the  fact  that  the  tmst  deed  contained  a  clause  rendering  it  void, 
notwithstanding  his  confirmatory  acts,  he  is  not  estopped  from  treating  it  as 
▼oid  as  to  creditors.  Concerning  this  contention,  Judge  Atwater,  speaking 
on  behalf  of  the  court,  said:  "We  are  well  satisfied  that  the  position  of  the 
counsel  for  the  plaintiff  can  not  have  the  broad  application  claimed  for  it. 
Mere  ignorance  of  the  existence  of  a  certain  fact  will  not  of  itself  justify  or 
relieve  from  the  consequences  of  a  course  of  action  based  upon  the  assumption 
of  the  non-existence  of  such  fact.  It  is  true  that  from  the  unguarded  lan- 
guage of  some  of  the  authorities,  it  might  be  inferred  that  where  the  question 
of  the  knowledge  of  a  particular  fact  affected  the  rights  of  a  party,  courts  will 
inquire  simply  as  to  the  naked  fact  of  the  existence  of  such  knowledge  in  the 
party  affected  by  it.  A  moment's  reflection,  however,  will  suffice  to  show 
that  such  a  rule  can  not  obtain,  as  it  would  produce  the  most  pernicious  con- 
sequences. If  such  a  plea  were  to  protect  parties  from  the  consequences  of 
their  conduct,  they  would  always  be  voluntarily  ignorant  in  regard  to  facts 
of  which  they  had  the  amplest  means  of  informing  themselves,  and  are  culpa- 
bly negligent  in  failing  to  obtain  information.  Where  the  question  above  re- 
ferred to  is  raised  and  becomes  important,  courts  will  carefully  scrutinize  the 
means  of  knowledge  possessed  by  a  party  where  he  pleads  ignorance,  and  con- 
sider whether  he  has  been  guilty  of  laches  iir  neglecting  to  avail  himself  of  in- 
formation within  his  reach.  If  so,  actual  ignorance  will  not  avail  to  protect 
him  from  the  legitimate  consequences  of  his  own  acts.'* 

And  it  would  seem  to  be  in  keeping  with  justice  that  one  who  seeks  to 
change  his  position  under  a  conveyance,  whose  validity  he  has  recognized, 
thereby,  in  all  probability,  prejudicing  the  rights  of  other  creditors,  should 
show  that  he  has  acted  in  the  highest  good  faith  and  with  diligence  in  the 
matter. 


Lanoabteb  V.  DoiiAN. 

[1  Bawub,  23L] 

A  MoBTQAaSB  18  A  PuBCHASEB  within  the  intent  of  the  statute:  27  EliZi 

o.  4 
VoLUirrABT  CoNTETANOis  ABE  NOT  VoiD  against  subsequent  purchasers  in 

Pennsylvania,  by  virtue  of  that  statute. 
A  VoLUNTART  Dbed  DULY  BiEOOitDED,  in  the  absence  of  actual  fraud,  is  as 

valid  against  a  subsequent  purchaser  as  one  given  for  a  valuable  oonsid' 

eration. 
A  FxMB-CovERT,  IN  Bespect  TO  HEB  SEPARATE  ESTATE,  is  to  be  deemed 

a  feme-sole  only  to  the  extent  of  the  power  clearly  given  by  the  instru- 
ment by  which  the  estate  is  settled. 
A  MoRTGAOB  IS  AN  EXECUTION  ov  A  PowER  to  appoint  by  any  writing,  in 

the  nature  of  a  will  or  other  instrument,  under  hand  and  seal,  executed  in 

the  presence  of  two  credible  witnesses. 

Ejectment.    The  opinion  states  the  case.     Verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court. 

Binney,  for  plaintiff.     The  settlement  on  Mrs.  Berrien  was  yol« 
untary  and  void  against  subsequent  purchasers:  Oooche^a  case^ik 

Ax.  Dbo.  Vox..  XVin-40 
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Co.  60;  ColviUe  v.  Packer^  Cro.  Jac.  158;  ProdgcrsY.  Langham^ 
1  iSid.  133;  While  v.  Eussey,  Prec.  in  Ch.  14;  Tonkins  v.  Ennt^, 
1  Eq.  Ab.  334;  White  v.  Sansom,  3  Atk.  412;  Lord  Toumssend  v. 
Windham,  2  Ves.  10;  Boe  v.  MiUon,  2  Wils.  356;  Ooodright  v. 
Moses,  2  W.  Bl.  1019;  Chapman  v.  Emerxj,  Cowp.  280;  Doc  r. 
Martin,  1  Bob.  &  P.  332;  Mercer  v.  TFeto/warc,  8  T.  B.  628; 
^reZyn  v.  Templar,  2  Bro.  C.  C.  149;  Roberts  on  Frauds,  13, 17, 
33,  37,  66,  73;  Ridgwaxfs  Lessee  v.  Underwood,  Whart.  Dig.  291. 
A  mortgagee  is  a  purchaser:  1  Eq.  Cas.  Abr.  353;  Chapman  v. 
Emery,  Cowp.  280;  Boscarrick  y.  Barton,  2  Chan.  Cas.  220; 
Benhouse  v.  Earle,  Amb.  289;  Roberts  on  Frauds,  373,  392; 
Verplank  v.  Sterry,  12  Johns.  536  [7  Am.  Dec.  348]. 

J.  B.  IngersoU,  contra,  urged:  1.  The  mortgage  is  ineffectual 
to  bind  any  of  the  property  contained  in  it.  2.  If  operative  at 
all,  it  can  only  affect  the  life  interest  of  Tony  Bogers  in  one 
fourth  of  the  premises,  and  can  have  no  effect,  either  upon  the 
one  fourth  which  belongs  to  Mrs.  Berrien,  or  on  the  remainder 
in  the  whole,  which  belongs  to  Mrs.  Bogers'  children.  3.  In 
any  event  it  can  bind  but  one  fourth  of  the  estate,  Mrs.  Berrien 
being  in  full  life. 

By  Court,  Gibson,  C.  J.  Tacy  Prior,  being  seised  of  a 
moiety  of  the  premises,  executed  a  conveyance  to  trustees,  bj 
which  she  limited  a  moiety  of  her  moiety  to  her  mother,  Marj 
Berrien,  for  life,  and  the  residue,  together  with  the  remainder, 
after  the  death  of  Mrs.  Berrien,  to  her  own  separate  use  for  life. 
The  remainder  in  fee  to  such  person  as  she,  by  any  writing  in 
the  nature  of  a  will  or  instrument  under  her  hand  and  seal,  and 
executed  in  the  presence  of  two  credible  witnesses,  should 
designate  and  appoint;  in  default  of  such  appointment,  to  her 
issue,  if  more  than  one,  equally  in  fee;  in  default  of  issue,  to 
her  brothers  and  sisters  in  fee;  and  in  default  of  brothers  or 
sisters,  to  her  right  heirs  on  the  part  of  the  mother,  in  fee.  She 
married  Mr.  Bogers,  and  with  him  executed  a  mortgage  to  the 
plaintiff  of  the  entire  moiety;  on  which  it  was  sold  and  pur- 
chased by  him  at  sheriff's  sale.  The  questions  which  arise  are: 
1,  whether  the  conveyance  is  void  by  the  statute,  27  Eliz.,  as 
regards  the  estate  limited  to  Mrs.  Berrien;  2.  whether  Mrs. 
Bogers  could  dispose  of  the  estate,  limited  to  her  own  separate 
use,  without  a  power  specially  reserved;  3.  whether  the  mort- 
gage was  au  effectual  execution  of  the  power  as  regards  this  re* 
mainder. 
4[t  must  be  admitted,  that  a  mortgagee  is  a  purchaser  within 
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the  intent  of  the  statute;  Chapman  v.  Emery,  Cowp.  278,  is  in 
point;  and  whatever  may  have  been  the  character  of  the  plaint- 
iff originally,  he  has  become  a  purchaser  to  every  intent,  by 
taking  the  thing  pledged,  in  satisfaction  of  the  debt.     The  ques- 
tion then  comes  to  this:  shall  we  follow  the  English  judges  in 
holding  every  voluntary  conveyance  void  as  to  subsequent  pur- 
chasers, or  interpret  the  statute  anew,  in  reference  to  the  cir- 
cumstances and  condition  of  our  own  country  ?    Had  the  Eng- 
lish construction  been  established  before  the  American  Revolu- 
tion, although  it  is  by  common  consent  agreed  to  be  harsh  and 
repugnant  to  natural  justice,  I  would,  in  parity    of  circum- 
stances, submit  to  it  on  the  ground  of  authority.     Whether  i^ 
was  so  established  has  been  discussed  by  Chancellor  Kent,  ii> 
Sterry  v.  Arden,  1  Johns.  Ch.    266;    and   Mr.  Justice  Spen- 
cer, in  Verplank  v.  Sterry,  12  Johns.  653  [7  Am.  Dec.   348J,. 
where  the  cases  are  collected  and  so  minutely  examined  as  ta 
leave  no  room  for  a  review  of  them  here.     The  conclusion  of  the* 
chancellor  is,  that  "the  late  cases  have  declared  no  new  doc- 
trine, and  have  only  followed  the  rule  as  they  found  it  long  be- 
fore settled  by  a  series  of  judicial  decisions  of  too  much  author^ 
ity  to  be  there  shaken." 

Mr.  Justice  Spencer,  on  the  contrary,  thinks  that  the  authori- 
ties prior  to  the  revolution  **  are,  in  weight  and  number,  deci- 
sively adverse  to  the  doctrine  which  now  prevails  in  Westminster 
Hall."  In  this,  the  learned  judge  undoubtedly  asks  too  much. 
But  he  might  have  conceded  much  without  endangering  the 
argument;  for  Lord  Ellenborough,  on  whose  opinion  the  chan- 
cellor particularly  relies,  goes  no  farther  than  to  say  that  "  the 
weight,  number,  and  uniformity  of  the  authorities  (in  favor  of 
the  modem  doctrine)  do  very  much  preponderate/'  As  to 
number  and  uniformity,  those  collected  by  him  stand  in  the 
proportion  of  nine  to  eight,  which  certainly  shows  no  great  pre- 
ponderance; and  the  four  added  by  Chancellor  Kent,  are  alto- 
gether insufficient  to  satisfy  us  that  the  question  had  been  put 
at  rest,  even  though  some  of  the  authorities  on  the  other  side 
may,  as  he  aUeges,  have  been  but  dicta.  The  whole  mass  evinces 
a  restless  and  unsettled  state  of  the  professional  mind  both  on 
the  bench  and  at  the  bar;  and  although  the  weight  of  authority 
undoubtedly  inclined  in  favor  of  the  modern  doctrine,  it  could 
with  no  propriety  be  considered  as  established  at  the  declaration 
uf  our  independence,  the  period  material  to  the  question  of  its 
recognition  here. 

Nothing  but  an  uninterrupted  series  of  authorities  established 
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by  common  eonBent  ought  to  sustain  a  principle  on  wbiob  no  titles 
depend,  and  which,  in  its  origin,  is  admitted  on  all  sides  to  have 
been  erroneous  and  unjust.     The  statute  is  undoubtedly  in  force 
here.    It  does  not,  however,  in  terms  declare  voluntary  convey- 
ances to  be  void,  but  only  such  as  are  made  for  the  '*  intent  and 
purpose  to  defraud  and  deceive  such  persons  as  shall  afterwards 
purchase."    The  intent  and  purpose  were  consequently  left  to 
the  judges,  some  of  whom  shortly  afterwards  began  to  consider 
every  voluntary  conveyance  fraudulent,  without  regard  to  the 
truth  of  the  case.     -In  Cadogan  v.  Kennet^  Cowp.  434,  Lord 
Mansfield  expressed  an  opinion  that  the  common  law,  as  it  is 
DOW  universally  known  and  understood,  would  have  attained  eveiy 
end  proposed  by  the  statutes  of  Elizabeth.   It  would  have  done 
so  undoubtedly,  but  by  a  different  process,  it  being  a  favorite 
maxim  of  the  common  law  that  fraud  must  be  proved,  and  not 
presumed.     It  is  evident  that  the  judges  were  led  to  carry  the 
construction  beyond  the  maxim  by  motives  of  policy  which,  I 
submit,  have  no  place  here.     Previous  to  the  fourth  year  of 
Queen  Anne  there  was  no  provision  for  registering  convej^ances 
in  any  part  of  England,  and  they  are  registered  only  in  York- 
shire and  Middlesex  at  this  day.     It  is  evident  that  where  con- 
veyances took  effect  according  to  priority  of  date,  without  regard 
to  notice,  gifts  afforded  extraordinary  facilities  to  fraud  in  com- 
parison with  conveyances  for  a  valuable  consideration,  the  exist- 
ence of  which,  in  cases  of  controversy,  could  be  shown  as  explica- 
tive of  the  transaction.    It  is,  therefore,  perhaps  not  strange  that 
the  judges  cut  the  matter  short  by  declaring  all  voluntaiy  con- 
veyances void,  instead  of  embarrassing  themselves  with  questions 
of  notice,  especially  as  the  equity  of  the  donee  who  paid  nothing 
for  the  estate,  might,  under  any  circumstances,  seem  unequal  to 
that  of  a  purchaser  who  had  paid  a  fair  price.    With  us  the  case  is 
entirely  different.     The  act  of  1775  requires  all  conveyances  to 
be  recorded  in  six  months,  and  declares  that  "  every  such  deed 
and  conveyance  which  shall,  at  any  time  after  the  publication 
hereof,  be  made  and  executed,  and  which  shall  not  be  proved  and 
recorded  as  aforesaid,  shall  be  adjudged  fraudulent  and  void 
against  any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  unless  such  deed  shall  be  recorded  as  aforesaid, 
before  the  proving  or  recording  of  the  conveyance  under  wbicb 
such  subsequent  purchaser  or  mortgagee  shall  claim."    This,  it 
will  be  perceived,  is  predicated  without  distinction  as  to  consid- 
eration; and  it  gives  rise  to  an  irresistible  implication  in  favor 
i>f  the  converse  of  the  proposition,  that  every  conveyance,  with« 
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out  exceptioD,  which  is  thas  recorded,  is  effectual  against  sub* 
sequent  purchasers  and  mortgagees.  It  seems  to  me  the  ques- 
tion might  be  safely  rested  here.  To  say  the  least,  it  is  expressly 
established  that  conveyances  shall  take  effect,  not  according  to 
priority  of  date,  but  of  record  notice.  Title  is  made  a  matter  of 
record,  and  negligence  is  justly  imputable  to  every  one  who  pur-  ^ 
chases  without  having  searched  the  proper  offices.  Such  a  pur- 
chaser can  pretend  to  no  equity  against  one  who  has  done  what 
the  law  requires  to  put  him  on  his  guard.  It  is  admitted  that  a 
voluntary  conveyance  is  good  between  the  parties,  and  it  is  a 
common  principle  of  equity  that  an  assignee,  with  notice,  must 
abide  by  the  case  of  the  assignor. 

But  the  pretended  equity  of  a  subsequent  purchaser  with  no- 
tice, even  as  against  a  volunteer,  would  spring  from  an  act,  the 
consequence  and  design  of  which  would  be  to  enable  the  donor 
to  cheat  the  donee.  The  purchase  would  be  an  act  of  collusion, 
and  all  the  fraud  would  be  on  the  side  of  the  purchaser.  The 
palpable  injustice  of  this  has  drawn  from  the  English  judges 
an  expression  of  regret  that  voluntary  conveyances  had  not  been 
sustained  against  purchasers  with  actual  notice.  With  them  a 
distinction  between  actual  and  constructive  notice  might  be 
proper;  with  us,  where  it  is  the  fault  of  the  purchaser  himself, 
if  he  have  not  actual  notice,  there  is  not,  and  there  ought  not  to 
be,  a  difference.  Such  a  purchaser  is  justly  chargeable  with 
positive  negligence,  and  would  be  chargeable  with  positive 
fraud  were  the  consequences  to  fall  on  any  one  but  himself. 
An  unregistered  conveyance  is  to  be  postponed  without  regard 
to  its  consideration,  no  distinction  being  made  by  the  terms 
of  the  act;  and  there  is  no  reason  for  postponing  a  registered 
voluntary  conveyance,  when  untainted  with  actual  fraud,  that 
would  not  equally  attach  to  a  conveyance  for  valuable  consider- 
ation. The  injury  to  the  donee  would  be  as  great,  although,  as 
he  gave  nothing  for  the  estate,  the  hardship  would  be  less. 
StiU  there  would  be  a  hardship,  the  difference  even  in  this  re- 
spect being  only  in  the  degree. 

As  therefore  the  matter  in  res  inte^a  here,  we  are  at  liberty  to 
interpret  the  statute  according  to  the  dictates  of  justice  and 
convenience;  at  all  events,  its  construction  must  bend  to  the 
provisions  of  our  own  statutes,  and  we  are  consequently  of 
opinion  that  the  estate  limited  to  Mrs.  Berrien  is  unaffected  by 
the  subsequent  mortgage. 

In  consequence  of  the  death  of  Mrs.  Rogers  since  the  trial, 
kbe  question  which  respects  the  estate  limited  to  her  separate 
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nse,  altfaoagh  exceedingly  important  in  its  principles,  involves 
no  more  at  present  than  the  costs  of  the  action.     The  conTej- 
ance  is  in  trust  *'  to  permit  her  to  use,  improve,  occupy,  pos- 
sess, and  enjoy,  and  to  receive  all  and  singular  the  rents,  issues, 
and  profits."    A  use  thus  limited  to  any  other  than  a  married 
.  woman  or  feme,  in  contemplation  of  marriage,  would  be  exe- 
cuted; but  it  is  immaterial  whether  the   trust  be  to  pay  a 
married  woman  the  profits,  or  to  permit  her  to  receive  them,  it 
being  necessary  to  a  separate  provision  that  the  legal  estate 
should  remain  in  the  trustees,  to  prevent  the  husband  from 
taking  the  profits,  and  defeating  the  very  object  of  the  convey- 
ance:  1  Saund.  on  Uses,  197.     The  estate  of  Mrs.   Sogers, 
therefore,  is  a  trust,  and  without  any  power  of  disposition  being 
annexed  to  it  in  the  deed.    It  has  been  pressed  in  the  argu- 
ment that  such  a  power  is  an  inseparable  incident  of  the  owner- 
ship.   Nothing  in  the  law  is  more  to  be  deprecated  than  those 
decisions  in  which  the  right  of  a  cestui  que  trust  to  dispose  of 
his  estate  has  been  recognized.     Every  attempt  to  secure  a  pro- 
vision to  a  spendthrift  child  must  prove  abortive,  while  the 
trustees  are  bound  to  follow  any  disposition  of  it  which  he  may 
make.    It  is  still  more  unfortunate  that,  as  regards  their  sepa- 
rate estates, /emes-cover^  have  been  regarded  in  equity  as/^mes- 
sole.     It  has  been  justly  remarked  that  if   the  principle  be 
pushed  to  its  extent,  a  married  woman  who  has  trustees  will 
be  infinitely  worse  protected  than  if  she  were  left  to  her  \egaX 
rights.     There  are  instances  of  wives  having  been  coaxed  or 
bullied  out  of  the  protection  provided,  even  at  the  instant  when 
the  settlement  was  before  the  court  of  chancery.     Ought  we 
then  to  follow  this  principle  farther  than  our  own  decisions  have 
carried  it?    The  English  decisions,  since  the  declaration  of  oar 
independence,  have  unsettled  everything.    In  some  it  has  been 
held  that  the /erne  may  exercise  absolute  dominion,  without  an 
express  power  in  the  conveyance;  in  others,  that  she  can  exer- 
cise no  power  at  all;  and  to  this  complexion  they  will  perhaps 
come  at  last.     But  it  is  agreed  on  all  hands  that  her  power  is 
not  to  be  extended  beyond  her  personal  estate,  and  the  profits 
of  her  land.     She  has  not,  in  a  single  instance,  been  permitted 
to  lay  her  hands  on  the  inheritance. 

There  is,  indeed,  no  case  in  which  the  question  involved  the 
exercise  of  a  power  over  her  own  life-estate;  but  if  her  power 
does  not  comprehend  the  foe  when  she  is  the  owner  of  it,  it  is 
not  easy  to  understand  how  it  can  comprehend  a  lees  estate. 
It  has  been  held  to  extend  to  copyhold,  because  the  estate  can 
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be  surrendered  only  by  her  act;  and  as  she  is  exclusively  the 
tenant,  and  the  husband's  authority  is  suspended,  it  seems 
there  is  no  objection  to  her  act  in  the  court  of  the  manor.  But 
there  is  no  instance  of  her  having  been  permitted  to  dispose  of 
freehold,  except  in  pursuance  of  the  terms  of  the  trust,  or  by 
"way  of  power  over  a  use.  Peacock  v.  Monk,  2  Ves.  190,  is  ex- 
press to  the  point.  An  agreement  to  dispose  of  the  profits  of 
her  real  estate  has  been  executed  in  equity;  but  in  a  later  case 
the  court  of  chancery  has  refused  to  enforce  a  security  on  rents 
and  profits  under  similar  circumstances.  Here,  however,  the 
mortgage  was  not  of  the  profits,  and  it  would  be  asking  too 
much  to  require  us  to  treat  it  as  an  agreement  contrary  to  the 
meaning  of  the  parties. 

But  it  appears  to  me  the  trust  in  favor  of  Mrs.  Bogers  was 
intended  to  be  unalienable.  Although  the  distinctions  on  this 
head  are  justly  obnoxious  to  the  charge  of  subtilty,  there  is 
no  doubt  that  the  intention,  where  it  is  manifest,  must  prevail, 
although  it  be  evinced  by  less  than  an  express  clause.  Such 
an  intention  has  been  collected  from  very  slight  circumstances, 
such  as  a  contingent  interest  in  the  wife  after  her  husband's 
death;  or  a  direction  to  pay  the  profits  into  the  respective  hands 
of  the  testator's  sisters,  as  long  as  they  shall  live.  Here  the 
trust  is  expressed  to  be  ''  for  the  personal  support  and  comfort 
of  the  said  Tacy;"  a  clause  more  clearly  indicating  an  intent  to 
prevent  alienation  by  anticipation  than  any  to  be  found  in  the 
cases  in  which  the  exception  prevailed;  and  the  estate  of  Mrs. 
Bogers  would,  therefore,  be  unaffected  by  a  rigid  application 
even  of  the  English  cases. 

In  fine,  notwithstanding  the  case  of  Newlin  v.  Newlin,  1  Serg. 
&  B.  275,  which  was  hastily  determined  on  an  exception  to 
evidence,  we  are  entirely  prepared  to  adopt  the  conclusions  of 
Chancellor  Kent,  in  The  Methodist  Epis,  Church  v.  Jaques,  3 
Johns.  Ch.  108,  that  the  English  decisions  are  so  floating  and 
contradictory  as  to  leave  us  at  liberty  to  adopt  the  true  prin- 
ciple of  these  settlements;  that  instead  of  holding  the  wife  to 
bo  &  feme-sole  to  all  intents  as  regards  her  separate  estate,  she 
ought  to  be  deemed  so  only  to  the  extent  of  the  power  clearly 
given  in  the  conveyance;  and  that  instead  of  maintainiug  that 
she  has  an  absolute  right  of  disposition,  unless  she  is  expressly 
restrained,  the  converse  of  the  proposition  ought  to  be  esta1> 
lished,  that  she  has  no  power  but  what  is  expressly  given.  We 
are  oi  opinion,  then,  that  the  plaintiff  did  not  acquire  the  estate 
conveyed  to  the  separate  use  of  Mrs.  Bogers. 
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The  remaining  question  depends  on  a  few  plain  elementary 
principles.  The  use  as  to  the  remainder  of  the  estate  was  exe- 
cuted by  the  statute;  consequently  the  power  of  appointment 
reserved  to  Mrs.  Rogers,  being  general,  was  intended  to  be  ex- 
clusiTelj  for  her  benefit.  In  the  words  of  Mr.  Sugden,  a  general 
power  of  appointment  is,  in  regard  to  the  estates  that  may  be 
created  by  force  of  it,  tantamount  to  a  limitation  in  fee,  not 
merely  because  it  enables  the  donee  to  limit  a  fee,  which 
a  particular  power  may  also  do,  but  because  it  enables  him  to 
give  the  fee  to  whomsoever  he  pleases.  He  has  an  absolute 
disposing  power  over  the  estate,  and  may  bring  it  into  the 
market  whenever  his  necessities  or  wishes  lead  him  to  do  bo: 
Sugd.  on  Powers,  482, 485.  But  a  power  to  sell  implies  a  power  to 
mortgage,  a  mortgage  being  a  conditional  sale:  MUh  v.  Banks,  3 
P.  Wms.  9.  And  it  would  seem,  for  the  same  reason,  that  a 
power  to  charge  will  not  imply  a  power  to  mortgage.  Under  a 
general  power,  it  has  been  expressly  held  that  a  mortgage  is  a 
revocation:  Perkins  v.  Walker,  1  Vern.  97;  Thorne  v.  Thorne, 
Id.  141,  and  there  is  no  reason  why  the  donee  may  not  appoint, 
by  way  of  mortgage,  as  he  may  treat  the  estate  in  every  respect 
as  his  own.  Here  the  mortgage  most  be  intended  to  have  been 
in  execution  of  the  power,  although  it  contains  no  reference  to 
it,  because,  as  the  estate  created  by  it  can  not  be  served  oat  of 
Mrs.  Bogers'  interent,  it  must  necessarily  be  served  out  of  her 
power.     It  was,  therefore,  an  effectual  appointment. 

Smtth,  J.,  having  been  absent  during  the  argument,  in  conae- 
quence  of  indisposition,  took  no  part  in  the  decision. 
Judgment  for  the  defendant,  non  obstante  veredicto. 


Followed  aa  authority  that  a  married  womaa  holding  a  separate  estate  un- 
der a  settlement  is  to  be  considered  a  feme'Sole  only  to  the  extent  of  th« 
power  clearly  given  by  the  instmment,  in  Estate  qf  Mary  AT.  Wagner,  Ash. 
i51;  Thomas  v.  Foltoell,  2  Whart.  15;  Dorranee  v.  Seott,  3  Id.  31C;  Hoover 
V.  Samaritan  Society,  that  a  mortgagee  is  a  porchaser  within  the  statute  of 
27  Eliz.  ch.  4;  MoU  v.  Clark,  9  Pa.  St  401;  that  the  courts  will  so  oonstnie 
a  grant  or  devise  to  trustees  for  the  separate  use  of  tk/eme'Covert,  so  as  to  vest 
the  legal  estate  in  the  trustees  for  the  purpose  of  carrying  into  execution  in 
the  most  effectual  manner  practicable,  the  Intention  of  the  donor:  PuUen  v. 
Rianfiard,  I  Whart  520.  Upon  the  distinction  between  existing  croditors 
and  subsequent  purchasers  with  respect  to  voluntary  conveyances,  tho  princi- 
pal case  is  referred  to  in  Foster  v.  Walton,  5  Watts,  379;  tSpeise  v.  McCoy,  6 
Watts  &  S.  487;  4  Whart.  452;  Gordon  v.  Preston,  1  Watts,  386;  WaUaee  v. 
Coston,  9  Id.  138;  Cochran  v.  O'llirm,  4  Watts  &  S.  100;  Lyne's  Exr.  v. 
Crotise,  1  Pa.  St  114;  Eogers  v.  Smith,  4  Id.  98;  Barton's  Estate,  1  Bar.  27; 
WetheriU  v.  Meeke,  Bright  140;  Wright  v.  Brown,  44  Pa.  St  238;  BameU*§ 
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Apptal,  46  Id.  399;  Ilinnty  v.  Phillips,  50  Id.  387;  McMulUn  v.  Beatty,  56 
Id.  395;  Jones*  Appeal,  57  Id.  372,  where  the  principal  case  is  called  the 
leading  case  in  the  state  npon  this  question:  Shonk  v.  Droum,  61  Id.  326; 
Dnuadmo  v.  Wilde,  63  Id.  172;   WeUs  v.  MeCall,  64  Id.  212. 


Bane  op  Pennsylvania  v.  Winger. 

[1  Bawle,  293.J 

MoNKT  IN  THE  Sheriff's  Hand,  under  a  sale  of  lands,  sufficient  to  satisfy  a 
judgment  prior  to  that  on  which  the  lands  were  sold,  is  not  per  se  a 
satisfaction  of  such  prior  judgment. 

A  Pbiok  J^doment-Creditob  may  waive  his  priority  in  favor  of  a  subsequent 
judgment-creditor,  without  extinguishing  his  judgment.  And  if  the 
subsequent  judgment-creditor  becomes  the  assignee  of  the  prior  judg- 
ment, he  succeeds  to  all  the  rights  of  the  assignor. 

Writ  of  error.  Scire  facias  issued  upon  a  judgmeut  by  the 
plaintiffs  in  error,  the  bank  of  Pennsylvania  for  the  use  of 
Echelman  and  Yemor  against  Winger  and  Eeidebaugh.  The 
case  was:  lu  April,  1822,  Echelman  recovered  judgment  against 
Beidebaugh  for  seven  thousand  eight  hundred  and  fifty  dollars, 
under  which  an  execution  was  issued  and  levied  upon  real  prop« 
erty  of  Beidebaugh,  The  property  was  sold  June  28, 1823,  for 
eight  thousand  five  hundred  and  five  dollars.  The  residue  not 
needed  for  the  satisfaction  of  the  judgment,  was  paid  over  to 
earlier,  smaller  judgment-creditors.  In  January,  1822,  Yemor 
obtained  a  judgment  against  Beidebaugh  for  two  thousand  six 
hundred  and  fifty-one  dollars,  and  prior  even  to  this  judgment, 
in  November,  1820,  the  bank  of  Pennsylvania  recovered  judg- 
ment against  Winger  and  Beidebaugh.  The  latter  had  indorsed 
notes  for  the  former,  which  had  been  discounted  by  the  bank, 
and  to  indemnify  against  these  indorsements,  Winger  had  exe- 
cuted a  bond  to  Beidebaugh  on  which  judgment  was  entered  in 
December,  1819,  and  satisfied  February,  1820,  by  the  assignees 
of  Winger,  who  had  made  an  assignment  for  the  benefit  of  his 
creditors.  In  August,  1823,  the  bank  assigned  its  judgment  to 
Echelman  and  Yemor,  who  issued  a  scire  facias  to  revive  it,  re- 
turnable the  following  November.  Judgment  having  been  ob- 
tained, a  fieri  facias  issued  in  January,  1824,  from  the  return  of 
which  it  appeared  that  the  debt,  interest,  and  costs  had  been 
paid  by  the  assignees  of  Jacob  Winger,  under  his  voluntary  as- 
signment. On  the  first  of  May,  1824,  on  motion  of  the  counsel 
of  Winger's  assignees  and  affidavit  filed,  the  court  granted  a 
rule  to  show  cause  why  the  money  paid  into  the  hands  of  the 
sheriff,  on  the  execution  in  this  case,  should  not  be  repaid  to 
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the  assignees,  the  execution  set  aside,  the  judgment  opened,  and 
the  defendants  let  into  a  defense.  The  court  decided  that  the 
defendants  should  be  let  into  a  defense;  that  the  execution 
should  remain  as  a  security,  and  that  the  money  paid  under  it 
should  remain  in  court  to  abide  the  event  of  the  suit.  The  cause 
was  tried  on  the  plea  of  payment  in  order  to  ascertain  whether 
anything  was  due  on  the  original  judgment. 

The  counsel  for  the  respective  parties  requested  charges  to 
the  jury.  The  points  for  the  plaintiff  were,  in  substance,  that 
the  persons  paying  money  to  a  sheriff  on  an  execution  can  not 
recover  the  same  again;  that  the  assignees  of  Winger,  the  prin- 
cipal in  the  note  on  which  the  action  was  brought,  having  paid 
the  judgment  in  good  faith,  they  could  not  now  demand  are- 
turn  of  the  money;  that  the  money  was  paid  vTith  full  knowledge 
of  the  circumstances,  in  satisfaction  of  an  execution  issued  by  a 
court  of  competent  jurisdiction;  that  the  plaintiffs  were  not 
bound  to  look  to  the  property  of  Beidebaugh,  which  was  taken 
and  sold  on  execution,  but  that  the  principal  having  sufficient 
funds,  they  acted  according  to  equity  in  seeking  satisfaction 
from  him;  that  if  the  indorser  had  been  indemnified,  and  money 
placed  in  his  hands  by  the  assignees  to  satisfy  this  jndgment, 
the  plaintiffs  were  not  bound  to  look  to  him  alone,  as  that  pay- 
ment to  Beidebaugh  was  in  fraud  of  the  creditors,  and  in  the  as- 
signee's own  wrong. 

The  defendants'  points  were:  That  the  prior  judgment  in  favor 
of  the  bank  was  extinguished  by  the  levy  of  June  28, 1823,  and 
that  Echelman  had  knowledge  of  that  levy.  The  court  charged 
in  favor  of  the  defendants. 

Evans  and  Norris,  for  the  plaintiffs  in  error,  ci  ed:  Common" 
wealth  V.  MiUer^s  Adm'ra,  8  Serg.  &  B.  458;  PaUersan  v.  Swan, 
9  Id.  16;  Bamet  v.  Washebaugh,  16  Id.  414;  Morris  v.  Ibrin,  1 
Dall.  414  [1  Am.  Dec.  233];  Same  v.  Same,  2  Id.  115. 

W.  Hopkins,  for  the  defendants  in  error,  cited:  2  Baa  Abr. 
739;  Harris  v.  Fortune,  1  Binn.  125;  Moliere's  Lessee  v.  Noe,  4 
Dall.  450;  Hunt  v.  Breading,  12  Serg.  &  B.  41  [14  Am.  Dec.  665|; 
Cowden  v.  Brady,  8  Id.  508;  Whart.  Dig.  90,  pi.  4;  lAgMy  v. 
Brenner,  14  Serg.  &  B.  132,  133;  Gilb.  Law  of  Executions,  25. 
26;  2  Saund.  47,  a,  n.  1 ;  2  Bac.  Abr.  720;  The  Bank  o/N.  A.  v. 
FUzsimmons,  3  Binn.  358;  Auwerter  v.  Mathiot,  9  Serg.  &  B.  403. 

By  Court,  Gibson,  C.  J.  It  was  long  a  moot  point  whether 
the  sale  of  land  on  execution  would  discharge  a  prior  lien;  but 
I  believe  no  one  ever  suspected  that  it  would  discharge  the  debt 
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8ach  a  consequence  could  be  produced  only  by  treating  the  debt 
and  its  lien  as  inseparable.  The  lien  is,  bowcTer,  but  a  security, 
Trhich  may  be  released  either  before  or  after  a  sale,  and  as  any 
other  security,  without  affectiug  the  existence  of  the  debt.  By 
a  sale,  the  purchase-money  is  substituted  for  the  land,  and  as  it 
is  withdrawn  from  the  control  of  the  debtor,  and  put  within  that 
of  the  lien-creditors,  I  admit  that  they  are  bound  to  look  to  the 
application  of  it,  insomuch  that  a  loss  of  any  part  of  it  will  have 
to  be  borne  by  him  whose  act  occasioned  it;  in  other  words,  that 
the  debtor  may,  in  equity  and  conscience,  consider  whatever  has 
perished  in  the  hands  of  the  sheriff  as  actually  paid  to  him  who 
is  entitled  to  receive  it.  But  can  he  do  so  in  respect  of  what 
has  gone  into  his  own  pocket,  or,  what  is  the  same  thing,  in 
ease  of  his  debts  ?  .  It  never  has  been  supposed — certainly,  it 
neyer  has  been  decided — that  he  can.  Where  a  creditor  has  had 
two  funds,  we  have  prevented  him  from  frustrating  the  lien  of 
another  who  had  but  one;  yet  that  could  not  be  done  if  the 
rights  of  the  parties  were  fixed  by  the  sale;  for  the  prior  judg- 
ment-creditor would  be  paid  by  operation  of  law,  and  before  the 
court  could  interpose.  Hwni  v.  Breading^  12  Serg.  &  E.  37  [14 
Am.  Dec.  665],  is  cited  to  show  that  a  levy  to  the  value  of  the 
debt,  is  per  se  satisfaction  of  the  execution  on  which  the  levy 
was  made.  It  would  be  more  to  the  purpose  to  show  that  it  dis- 
charges other  executions  which  bind  the  goods.  If  such  were 
the  law,  a  multitude  of  cases  would  necessarily  have  arisen  un- 
der it;  and  the  total  absence  of  decision  on  the  subject  is  satis- 
factory evidence  that  the  principle  does  not  exist.  Surely,  a 
right  to  priority  of  payment  may  be  waived  without  waiving 
that  of  which  it  is  but  an  accident.  A  creditor  may  release  the 
land  without  releasing  the  debt;  and  why  not  the  purchase- 
money,  which  is  in  the  place  of  the  land?  It  seems  to  me  he 
does  no  more  when  he  waives  his  preference  in  favor  of  those 
who  claim  under  the  debtor  by  title  subsequent.  It  is  a  principle 
of  common  sense  which  has  been  embodied  as  a  maxim,  that  any 
Dne  may  waive  a  right  created  for  his  own  benefit.  What  injury 
^an  it  do  any  one  ?  Surely  Eeidebaugh,  whose  proper  debt  was 
paid  with  his  own  money,  could  not  object  to  the  waiver  of  pref- 
erence by  the  bank;  and  let  us  see  whether  Winger,  his  co- 
debtor,  has  any  better  right  to  do  so. 

Winger  and  Eeidebaugh  onginally  stood  in  the  relation  of 
principal  and  surety,  so  that  the  refusal  of  the  bank  to  take  satis- 
faction out  of  the  land  of  the  surety,  was  in  furtherance  of  the 
equity  between  the  debtors  themselves;  and  to  this  Beidebaugh^ 
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the  suret}',  could  not  object.     But,  previous  to  this.  Winger  had 
put  into  his  hauds  funds  to  discharge  the  whole  debt,  which 
Beidebaugh  misapplied;  and  the  original  relation  between  them, 
therefore,  was,  in  fact,  reversed.     But  of  this  the  bank  was  not 
apprised,  and  it  was,  therefore,  justifiable  in  acting  in  conform- 
ity to  the  equity  of  the  original  relation.     It  waived  its  prefer- 
ence in  favor  of  a  surety  to  pursue  the  principal,  the  very  thing 
that  a  court  of  equity  would  have  compelled  it  to  do.     I  will  not 
stop  to  inquire  whether  relation  of  principal  and  surety  is  dis* 
solved  by  a  judgment  at  law,  although  the  negative  of  the  ques- 
tion is  sustained  by  a  solemn  decision  of  this  court,  and  there 
can  be  no  reason  why  the  fixing  of  the  parties  at  law  should  ab- 
solve the  principal  from  the  moral  obligation  to  protect  his 
surety.    For  the  purposes  of  the  argument,  I  will  admit  that  the 
relation  is  extinguished.     The  consequence  is,  that  both  are 
principals,  aud  stand  in  equal  equity  as  between  themselves. 
How,  theu,  could  Winger  object  to  the  waiver  of  its  preference 
by  the  bauk,  if  Beidebaugh  could  not  ?    A  creditor  may  collect  his 
debt  from  either  of  two  principal  debtors,  or  from  both,  at  his 
election.     If,  then,  the  sale  by  the  sheriff  were  not  payment  per 
86,  the  bank  had  nothing  in  its  hands  but  the  means  of  actual 
payment,  which  it  is  not  bound  to  retain  in  favor  of  any  one  but 
a  surety.     This  principle  is  well  settled,  both  in  Pennsylvania 
and  England:  The  Commonwealth  v.  MiUer^s  Administrators,  8 
Serg.  &  B.  457;  Beed  v.  Garvin,  12  Id.  103.     The  bank,  then, 
might  well  permit  the  proceeds  of  Beidebaugh's  land  to  go  to 
his  use  without  injury  to  Winger,  who  was  in  no  respect  entitled 
to  be  treated  as  a  surety,  and  who  had  no  other  right  to  object 
than  that  of  Beidebaugh  himself. 

Thus  far  I  have  considered  the  question  as  if  it  were  between 
the  defendants  and  the  bank.  The  judgment  is,  however,  owned, 
in  part,  by  Echelman,  the  plaintiff  in  the  judgment  on  which 
Beidebaugh's  land  was  sold;  and  the  question  is  whether  he 
did  not  stand  in  at  least  as  favorable  a  situation  as  did  the  bank. 
The  case  is  just  this:  The  bank  had  a  judgment  against  two, 
which  was  bought  in  by  a  younger  judgment-creditor,  to  ena- 
ble him  to  give  a  preference  to  his  judgment  against  one  of 
them.  I  can  see  nothing  wrong  in  that.  An  assignee  for  val- 
uable consideration  succeeds  to  all  the  rights  of  the  assignor. 
Even  an  assignee,  with  notice,  succeeds  to  the  rights  of  a  pur^ 
chaser  without  it,  because  having  paid  for  the  advantage  arising 
from  the  ignorance  of  the  assignor,  he  is  entitled  to  the  benefit 
of  it.    If,  then,  the  bank  might  have  used  its  judgment  so  as 
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to  favor  Echelman,  he  acquired  the  same  capacity,  tor  when 
distinct  rights  concur  in  the  same  person,  they  are  to  be  treated 
as  if  they  eidsted  separately  in  different  persons.  So  far  was  it 
from  being  unconscionable  in  him  to  possess  himself  of  the 
means  and  capacity  of  the  bank,  that  a  court  of  equity  would 
haye  given  him  the  benefit  of  them.  ''If,"  says  Chancellor 
Kent,  "  a  creditor  has  a  lien  on  two  parcels  of  land,  and 
another  creditor  has  a  lien  of  a  younger  date  on  one  of  these 
parcels  only,  and  the  prior  creditor  elects  to  take  his  whole  de- 
mand out  of  the  land  on  which  the  junior  creditor  has  a  lien,  the 
latter  will  be  entitled  either  to  have  the  prior  creditors  thrown 
upon  the  other  fund,  or  to  have  the  prior  lien  assigned  to  him, 
and  to  receive  all  the  aid  it  can  afford:  Cheesbrough  v.  MiUard, 
1  Johns.  Ch.  412  [7  Am.  Dec.  494].  I  cite  this  case  because  it 
contains  a  principle,  in  every  particular,  applicable  to  the  case 
before  us,  and  also  references  to  the  authorities.  Echelman, 
therefore,  could  have  compelled  the  bank  to  exhaust  its  means 
of  obtaining  satisfaction  from  the  lands  of  Winger,  or  on 
payment  of  the  debt,  to  assign  its  lien.  It  has  voluntarily  done 
the  latter;  and  Echelman  brings,  in  aid  of  the  legal  capacity  of 
the  bank,  the  equity  of  a  junior  judgment-creditor  to  have  that 
capacity  exerted  for  his  advantage.  It  seems  to  me  that  inde- 
pendent of  all  other  considerations,  this  is  decisive  in  his  favor. 

1  am,  therefore,  of  opinion  that  the  judgment  be  reversed. 
Judgment  reversed. 

Cited  as  authority  that  lien  creditors  are  to  look  to  the  application  of  th« 
fand  at  their  peril,  everything  which  a  due  attention  to  their  interest  would 
have  entitled  them  to  receive  being  considered  as  paid  by  operation  of  law, 
as  regards  the  debtor,  in  Finney  v.  Pennsylvania^  1  Pen.  &  W.  241;  Konigs" 
maker  v.  Brown,  14  Pa.  St.  274;  as  authority  that  a  purchaser  at  a  judicial 
sale,  fsirly  made,  takes  the  land  free  from  incumbrances  created  by  the  per- 
son as  whose  estate  the  land  was  sold:  Luce  v.  Snively,  4  Watts,  398;  Pres^ 
hyterian  Corporation  v.  WaUaee,  3  Bawle,  138;  Kohl  v.  JIaHing,  8  Waits, 
331,  application  to  a  vendor's  lien;  that  a  surety  may,  in  the  course  of  events, 
become  a  principal:  Warren  y,  SenneU,  4  Pa.  St.  118;  Loan  Co.  v.  EUiottU 
Executors,  15  Pa.  St.  228;  that  the  release  of  an  estate  of  the  surety  from  ths 
lien  of  a  judgment  will  not  discharge  the  estate  of  a  principal,  even  in  favor 
of  creditors:  Mortland  v.  Himes,  8  Pa.  St.  268;  and  as  recognizing  the  dis« 
tinction  between  divesting  a  lien  and  discharging  a  debt  in  Bamsei^s  Appeal^ 

2  Watts,  232. 
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Reitenbaoh  v.  Rettenbach. 

[1  BAWX.B,  883.1 

Ck>MBiNATioN  TO  Defbaud  CREDITORS. — Where  creditors  attack  the  TalidilT' 
of  a  jadgment  entered  npon  a  bond  given  by  a  father  in  failing  ciicom- 
stancea,  to  a  son,  soon  after  the  latter's  majority,  on  the  alleged  consid- 
eration of  serrices  rendered,  the  creditors  may  show  that»  on  a  sale  of 
the  father's  goods  by  the  sheriff,  the  son  had  claimed  and  retained  sev- 
eral of  the  articles  levied  on. 

Where  the  Fraudulent  Combination  is  Proved,  evidence  of  the  de- 
clarations of  the  father,  in  his  son's  absence,  that  the  bond  vaa  without 
consideration  and  to  keep  off  creditors,  is  admissible. 

Writ  of  error  to  the  common  pleas.  The  case  appears  from 
the  opinion. 

J.  Hopkins,  for  the  plaintiff  in*  error. 

Norris,  contra. 

By  Court,  Smith,  J.  This  suit  originated  by  the  entiy  of  » 
judgment  by  Daniel  Beitenbach  against  Peter  Beitenbach,  on 
a  warrant  of  attorney,  on  the  seventh  of  October,  1822,  in  the 
court  of  common  pleas  of  Lancaster  county,  to  August  term, 
1822,  No.  293.  On  the  eighth  of  October,  1822,  a  fieH  facias 
issued.  On  the  eighteenth  of  December,  1823,  William  Brin- 
toD ,  jun. ,  a  judgment  creditor  of  Peter  Beitenbach ,  on  an  affidavit 
filed,  obtained  a  rule  to  show  cause  why  the  creditors  of  the 
said  Peter  Beitenbach,  the  defendant,  should  not  be  let  into  a 
defense,  and  why  all  the  proceedings  on  the  execution  should 
not  be  stayed.  This  rule  was  made  absolute,  and  tbe  cause  be- 
ing put  to  issue,  came  on  to  be  tried,  when  a  verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiff,  Daniel  Beiten* 
bach.  In  the  course  of  this  trial,  several  bills  of  exception  were 
taken,  of  which  two  only  are  offered  to  the  attention  of  thia 
court. 

The  paper  book  furnished  by  the  plaintiff,  Daniel  Beitenbach, 
is  very  diffusive,  and  exhibits  the  cause  in  its  whole  progress 
upon  the  trial.  As  the  two  bills  of  exceptions  neither  embody 
nor  refer  to  this  mass  of  matter,  it  could  not  correctly  enter  into 
the  discussion  of  the  subjects  contained  in  the  bills  of  excep- 
tions, nor  into  tbe  deliberations  of  tbe  court  upon  them.  A. 
bill  of  exceptions  is  given  by  the  statute  to  bring  matters  of  im- 
portance, which  occur  in  the  course  of  a  trial,  on  the  face  of  the 
record,  which  would  otherwise  not  be  found  there,  so  as  to  se* 
cure  a  review  of  them  by  a  superior  court,  if  either  party  should 
find  himself  aggrieved  by  the  decision  of  the  inferior  court  upon 
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them.  In  its  natare  it,  therefore,  is  not  designed  to  draw  iofo 
question  all  the  occurrences  of  the  trial,  but  that  matter  alone 
which  it  embraces,  and  which  ought  to  be  set  forth  with  clear- 
ness and  precision.  The  rejection  or  admission  of  evidence  or 
testimony,  or  legal  questions  raised  on  facts  admitted,  are  the 
appropriate  objects  of  it;  in  the  decision  of  which  either  party 
thinks  himself  injured.  See  1  Bac.  Abr.  528;  3  Johns.  558;  5 
LI.  467,  and  8  Id.  507.  These  two  bills  before  the  court 
exhibit  all  the  testimony  necessary  to  give  a  correct  view  of  the 
offer,  and  found  upon  that  testimony  the  right  of  the  creditor 
to  introduce  other  testimony  which  he  offered  to  the  court,  and 
in  which  he  was  overruled. 

This  alone  we  have  authority  to  examine,  and,  therefore,  we 
can  not  do,  as  the  counsel  of  the  defendant  in  error  pressed  us 
to  do,  take  an  excursion  with  him  through  the  whole  of  this 
voluminous  book.  Counsel  would  save  themselves  much  la- 
bor, trouble,  and  expense,  and  greatly  economize  the  time  of 
this  court,  so  precious  to  themselves  and  their  clients,  as  well 
as  to  the  court,  if  they  would,  in  taking  their  bills  of  exceptions, 
exclude  everything  from  them  which  is  not  essentially  neces- 
saiy  to  raise  the  question  of  law  that  is  to  be  discussed  and  de- 
cided; and  to  present  tbat  in  a  clear  and  concise  form.  This 
observation  is  made  from  an  ardent  wish  to  correct  a  very  vicious 
and  unfortunate  practice  which  prevails  in  taking  bills  of  ex- 
ceptions, by  which  matter  altogether  useless,  and  testimony  en- 
tirely foreign  to  the  point  designed  to  be  raised,  is  forced  into 
them,  to  the  great  labor,  expense,  and  trouble  of  the  profession; 
to  the  great  inconvenience  and  drudgery  of  the  trying  courts  in 
settling  the  bills;  and  to  the  great  annoyance  of  the  supervising 
courts  in  searching  through  a  paper  book,  swelled  into  a  pamph- 
let, to  find  out  the  matter  which  they  are  to  determine.  A  ref- 
ormation in  this  respect  would  would  greatly  save  the  time  of 
the  court  for  the  use  of  suitors,  benefit  the  profession,  and  re- 
lieve the  court  from  a  great  deal  of  useless  drudgery. 

I  will  now  approach  the  bills  of  exceptions  themselves,  and, 
from  the  first  bill  relied  on,  it  appears  that  the  creditor  offered 
to  prove  that  on  the  sale  of  Peter  Beitenbach's  property  by  the 
sheriff,  Daniel  Beitenbach  claimed  and  retained  a  number  of 
articles  which  had  been  levied  on.  This,  on  an  objection  by 
the  plaintiff,  the  court  overruled,  and  would  not  permit  the 
creditors  to  give  in  evidence.  Now,  to  me,  it  is  exceedingly 
clear,  this  evidence  should  have  been  received;  it  was  important, 
and  had  a  direct  bearing  on  the  question  before  the  court;  and 
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that  it  had  so,  will,  I  think,  be  evident  on  an  attentive  consider- 
ation and  examination  of  the  whole  matter.  And,  in  order  to 
arrive  at  a  just  conclusion,  we  must  bear  in  mind  that  the  boud 
in  question  was  given  bj  a  father  to  a  son,  for  services  and  work 
done,  and  this  (in  the  language  of  the  testimony)  after  the  son 
had  come  of  age.  Those  services  continued  for  six  months;  the 
bond  was  for  four  hundred  and  sixty  dollars — a  large  sum  for 
work  and  services  rendered  in  so  short  a  period.  Under  these 
circumstances,  then,  the  creditor  alleged  there  was  fraud  in  the 
transaction,  and  the  bond  given  for  an  amount  not  due;  and,  to 
prove  that  this  was  so,  he  offered  to  show  that  the  son  had 
claimed,  nay,  retained  a  number  of  articles  which  had  been 
levied  on  as  the  father's  property;  that,  therefore,  the  son  was 
paid  for  his  services  and  could  have  had  no  demand  against  the 
father  at  the  time  the  bond  was  given.  If  this  was  proved,  it 
would  be  for  the  jury  to  say  whether  the  amount  of  the  bond 
was  just.  Or  how  much  was  due,  if  anything.  This  evidence 
should  have  been  permitted  to  go  to  them.  But  the  court  be- 
low refused  the  offer,  and  in  the  opinion  of  this  conrt  therein 
erred. 

We  are  also  of  the  opinion  that  the  court  erred  when  they 
refused  to  allow  the  testimony  mentioned  in  the  second  bill  of 
exceptions.  On  the  trial  the  creditor  had  given  strong  evidence 
to  show  that  Daniel  Beitenbach  and  Peter  Beitenbach  had  en- 
tered into  a  scheme  to  prevent  others,  the  creditors  of  Peter 
Beitenbach,  from  collecting  and  obtaining  their  debts.  The 
giving  of  this  very  bond  was  to  be  the  means  of  carrying  the 
project  into  effect;  and  it  appeared  that  they  had  not  only  laid 
a  plan  to  accomplish  their  object,  but  had  gone  on,  and 
attempted  to  draw  one  Jacob  Echelman  into  their  scheme;  in 
fact,  disclosed  in  part  to  him  how  the  creditors  would  be  kept 
off.  The  creditor  having  thus  established  by  proof  a  combina- 
tion between  the  father  and  son  to  defraud  and  delay  creditors, 
in  order  to  show  the  same  more  completely,  proposed  to  prove 
and  give  in  evidence  the  declarations  of  Peter  Beitenbach, 
made  in  the  absence  of  Daniel  Beitenbach,  what  he  had  said 
before  the  bond  was  given  of  their  intention  of  giving  the  bond 
to  Daniel  Beitenbach  to  keep  off  the  creditors,  and  that  it  was 
given  without  consideration,  and  for  that  purpose  only.  This, 
too,  the  court  overruled,  ^ow,  I  take  the  law  to  be,  that  the 
declarations  of  a  party,  made  in  regard  to  such  an  illegal  act, 
after  a  combination  to  do  the  act  has  been  established  or  proved, 
are  not  only  evidence  against  the  party  making  such  declara- 
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lions,  bat  are  evidence  also  against  all  others  of  the  combina- 
tion, who  are  made  equally  responsible  for  the  consequences. 
This  is  abundantly  clear  from  the  authorities  cited  by  the  re- 
fipectable  and  learned  counsel  for  the  creditors,  particularly 
from  the  case  of  PaJUon  v.  Freeman  etdl.^1  Ooxe's  N.  J.  Bep. 
13/  in  which  it  was  decided  that  where  a  combination  to  per- 
petrate a  fraud  was  proved,  evidence  of  a  conversation  with  the 
parties,  though  all  might  not  have  been  present  during  the 
whole  conversation,  was  good  against  all.  So,  also,  in  the  case 
of  BosLwick  v.  Lewis,  1  Day,  33  [2  Am.  Dec.  73].  The  declara- 
tions of  Peter  Beitenbach  ought,  therefore,  to  have  been  re- 
ceived by  the  court,  and  as  that  was  not  done,  the  judgment 
mast,  for  this  reason  also,  be  reversed,  and  a  venirefaciaa  de  novo 
awarded. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


1.  Pottm  T.  JVcMMM,  1  Oon,  118. 
Am.  Db&  You  XVlll— U 
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Baenes  V.  Shelton. 

[Habpsb'b  Law  RxpoBn,83.] 

Pabol  BvmxvcB  is  Admissiblb  to  show  agreement  that  part  of  the  prop- 
erty, for  which  a  promissory  note  was  given,  might  be  retumed  if  not 
approved  of.  Such  evidence  tends,  not  to  vary  the  terms  of  the  note^ 
but  to  establish  a  right  of  set-off. 

Assumpsit  on  a  promissory  note  given  for  two  docks.  The 
defendant  offered  the  evidence  of  one  Taylor  to  prove  that  the 
agreement  was  that  plaintiffs  would  take  back  one  of  the 
clocks,  if  defendant's  father  did  not  like  it.  Sims,  the  execator 
of  defendant's  father,  testified  that  he  had  informed  the  plaint- 
iffs that  he  should  not  consider  the  clock  as  part  of  the  estate. 
The  evidence  was  admitted  against  the  objection  of  the  plaint- 
iffs. The  judge  charged  the  jury  to  find  for  the  defendant,  if 
they  believed  that  there  was  a  conditional  contract.  The  joxy 
found  for  the  defendant,  and  the  plaintiffs  moved  for  a  new 
trial. 

By  Court,  Eighabdson,  J.  The  question  in  this  case  was  not 
whether  the  terms  of  the  note  might  be  altered  by  parol  evi- 
dence, but  whether  the  defendant  had  not  a  good  defense  hj 
way  of  discount  against  the  note.  The  consideration  of  the 
note  was  a  clock,  with  the  right  to  return  the  clock,  if  disap* 
proved  of  by  the  defendant's  father.  Accordingly,  the  clock 
being  disapproved  of,  an  offer  was  made  to  return  it.  Let  oa 
suppose  for  a  moment  that  the  defendant  had  paid  for  the 
clock,  would  he  not  have  had  a  right  of  action  for  the  price 
paid?    Assuredly  he  would.     *'If  the  buyer,"  says  Phillips,  2 
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vol.  79,  "  by  the  term  of  the  contract,  has  power  to  rescind 
the  contract  bj  his  own  act,  etc.  (as  where,  together  with  the 
warranty,  there  is  a  power  given  to  the  buyer  to  return  the 
horse  within  a  certain  time,  and  he  accordingly  offers  to  return 
it  to  the  seller,  who  refuses  to  receive  it),  then  the  contract  is 
determined  by  the  single  act  of  the  buyer,  and  the  buyer  will 
be  entitled  to  recover  back  the  purchase-money,  in  action  for 
money  had  and  received:"  Cowp.  818;  7  East,  274;  1  T.  R.  133; 
Doug.  23.  But  the  moment  it  appears  that  in  such  a  case  the  pur- 
chaser would  have  had  a  right  of  action,  to  recover  back  the  pur- 
chase-money, it  is  equally  evident  that  he  has  a  good  defense  by 
way  of  set-off  in  a  case  where  he  has  not  paid  the  purchase-money. 
In  a  word,  he  who  has  a  cross-action  has  the  right  of  discount 
against  an  action  brought.  The  error  is  in  supposing  that  the  ev- 
idence went  to  alter  the  terms  of  the  note.  But  this  is  not  its 
tendency;  it  was  to  set  off  against  the  note  a  return  of  the  clock 
as  authorized  by  the  contract,  which  is  equal  to  a  total  failure; 
precisely  as  if  the  clock,  in  the  ordinary  case  of  an  implied 
warranty,  had  turned  out  wholly  worthless.  Although  then 
parol  evidence  could  not  be  adduced  to  alter  the  note,  yet  a 
good  defense  arose,  by  reason  of  the  contract  which  authorized 
the  defendant  to  return  the  clock,  which  return  being  made, 
the  consideration  of  the  note  had  gone  back  into  the  hands  of 
the  vendor,  and  the  verdict  followed  for  the  defendant,  upon 
an  acknowledged  principle,  and  in  strict  analogy  to  the  com- 
mon case  of  a  total  failure  of  consideration. 
The  motion  is,  therefore,  refused. 

Gaktt,  Johkson,  Nott,  and  Coloogx,  JJ.,  concurred* 


ELelly  V.  Rembert. 

[Habpsb'b  Law  Bxpobti,  G5.] 
JORICB  OF  THB  PSAGB  WHO  EXCEEDS  HIS  JlTKIADICnOlf ,  18  liable  to  in  M- 

tion  of  trespass  for  improperly  issning  an  ezecation,  and  oaosiog  the 
property  of  a  person  to  be  seized  and  sold  thereunder. 

The  opinion  states  the  case. 

^  By  Court,  Coloock,  J.  This  was  a  special  action,  brought 
against  the  defendant  for  causing  plaintiff's  horse  to  be  seized 
and  sold,  under  an  execution  issued  by  him  for  the  costs  of  a 
mistrial,  which  happened  in  a  case,  under  the  acts  of  1812  and 
1817,  for' affording  to  landlords  and  lessors  a  summary  mode  of 
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regainiDg  possessioii  from  tenants  and  lessees  in  certain  cases. 
The  last  of  these  acts  requires  that  two  magistrates  shonld  sit 
iu  such  cases,  and  the  defendant  alone,  caused  the  jury  to  be 
impaneled  and  presided  on  the  trial. 

The  jury  could  not  agree  on  a  verdict,  and  were  discharg^ed, 
and  the  defendant,  for  the  costs  of  such  mistrial,  issued  his 
execution,  and  caused  the  plaintiff's  horse  to  be  sold.  The  jury 
found  a  verdict  for  the  plaintiff,  and  the  defendant  applies  for 
a  new  trial,  nonsuit,  and  in  arrest  of  judgment.  A  number  of 
grounds  are  stated,  which  it  is  not  necessary,  from  the  view^ 
which  the  court  has  taken  of  the  case,  to  consider.  The  im- 
portant questions  are:  1.  Whether  an  action  can  be  maintained 
against  a  magistrate  for  such  an  injury;  and,  2.  Whether  case 
is  the  proper  action. 

The  counsel  for  the  defendant,  both  in  the  court  below  and 
here,  has  taken  the  broad  ground,  that  no  one  clothed  with 
judicial  power  can  be  subjected  to  a  civil  suit;  and  has  con- 
tended that  the  magistrate  in  this  case  was  in  the  exercise  of 
such  powers,  and  must  be  considered  as  only  having  committed 
an  error  of  judgment,  for  which  he  is  not  responsible  in  dam- 
ages; and  has  referred  to  a  number  of  authorities,  which  shall 
be  examined  in  their  order.    It  must  be  obvious  that  such  pro- 
tection is  indispensably  necessary  for  the  due  administration  of 
justice,  and  the  support  of  the  law,  in  all  the  higher  tribunals 
of  justice,  in  which  we  have  a  right  to  expect  a  union  of  talent 
and  integrity,  to  whom,  therefore,  such  an  indemnity  may  be  with 
more  propriety  extended,  and  who  are  made  responsible  at  the 
bar  of  the  people.     But  it  would  be  lamentable,  indeed,  if  the 
inferior  tribunals  of  justice  were  to  be  thus  shielded.     As  much 
protection  is,  however,  given  to  them  as  can  be  afforded,  with 
a  due  regard  to  the  rights  of  the  citizen.     Where  they  keep 
within  their  jurisdiction,  and  act  from  pure  motives,  they  can 
not  be  made  amenable  to  a  suit  for  damages.     It  is  scarcely 
possible  to  open  a  book  on  this  subject,  which  will  not  show 
that  magistrates  may  be  made  to  respond  in  damages  where 
they  exceed  their  jurisdiction,  when  their  acts  are  so  palpably 
unjust  as  to  be  the  result  of  sheer  ignorance,  a  total  disregard 
to  the  rights  of  their  fellow-^sitizens,  or  corrupt  motives.     In 
looking  into  the  subject,  we  are  struck  with  the  various  statutes 
of  Great  Britain,  made  for  their  protection,  such  as  limitations 
to  the  suits;  provisions  that  they  must  be  previously  notified  of 
the  intention  of  the  party  intending  to  sue,  and  declaring  that 
without  such  notice  the  party  shall  be  nonsuited;  that  the  suit 
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may  be  brought  in  the  proper  county;  that  they  may.  tender 
amends,  etc. :  2  Sel.  928-928. 

The  cases  referred  to  by  defendant's  counsel  were:  First,  the 
case  of  BerUham,  2  Bay,  1.^  That  was  a  case  of  commitment  by 
the  magistrate  for  a  contempt,  and  it  was  clear  he  had  such  power 
and  exercised  it  properly.  The  next  was  the  case  of  Tales  v. 
Lansing,  5  Johns.  282  [6  Am.  Dec.  290],  which  can  have  do  appli- 
cation, as  it  was  the  case  of  a  judge  of  one  of  the  superior  courts, 
the  chancellor  of  New  York.  But  I  shall  hereafter  refer  to  it, 
as  supporting  the  general  position  as  to  magistrates.  The  third 
was  the  case  of  Williams  v.  Spencer,  where  it  was  decided  that 
a  constable,  who  broke  into  an  inner  room  to  arrest  the  plaint* 
iff,  was  not  answerable,  having  authority  to  do  so:  5  Johns. 
862.  And  the  fourth,  Juslice  Burdine's  case^  2  Nott  &  McO. 
168,'  in  which  the  general  position  which  I  have  laid  down  is 
expressly  recognized.  Bichardson,  J.,  in  delivering  the  opin- 
ion, says,  they,  the  justices,  are  not  liable,  **  unless  willfully 
wrong  or  negligent,  or  at  least  convicted  of  such  ignorance  as 
shows  a  depravity  in  undertaking  to  give  an  opinion;"  and  in 
that  case,  the  question  determined  was  one  of  technical  nicety^ 
and  on  which  the  judges  of  the  superior  court  differed. 

In  the  case  of  Yates  and  Lansing,  before  referred  to  for  an* 
other  purpose.  Chief  Justice  Kent,  in  stating  the  law  on  this 
subject,  points  to  the  distinction  between  inferior  and  superior 
tribunals:  "  Where  courts  of  special  and  limited  jurisdiction 
exceed  their  powers,  the  whole  proceeding  is  coram  non  jndice, 
and  all  concerned  in  such  void  proceedings,  are  held  liable  in 
trespass."  And  he  referred  to  the  case  of  Marshahea,  10  Co. 
68;  and  Terry  v.  Eunlingdon,  Hard.  480.  In  a  subsequent  part 
of  the  opinion,  he  repeats  the  same  doctrine:  "Inferior  courts 
are  only  protected  while  acting  within  their  jurisdiction;"  and 
the  reason  is  obvious,  to  such  the  extent  of  jurisdiction  is 
marked  out  and  defined.  But  I  will  not  multiply  arguments  on 
a  point  so  long  and  well  settled  by  adjudged  cases.  By  the  stat- 
ute of  18  Eliz. ,  c.  8,  s.  2,  two  magistrates  are  required  to  sit  on 
the  case  of  a  woman's  refusing  to  filiate  her  bastard  child.  lu 
the  case  of  Weller  v.  Toke,  9  East,  364,  the  defendant  acted 
alone  and  committed  the  mother,  and  was  sued  in  an  action  of 
trespass  and  false  imprisonment,  and  a  nonsuit  was  ordered  on 
the  ground  above,  of  a  want  of  notice  of  such  intention  to  sue,  aa 
required  by  24  Geo.  II.,  c.  44,  whereby  he  was  prevented  from 
tendering  amends. 

1.  Lining  t.  BaUham,  3  Baj,  1. 

2.  Beid  T.  Hood,  2  NoU  &  MoO.  168  [10  Am.  Deo.  683.] 


646  Kelly  v.  Eembebt.  [S.  Carolina, 

In  the  case  before  us,  bowever,  there  can  be  no  doubt,  ioi 
the  jury  have  determined  that  the  defendant  acted  malicioaslj. 
They  were  instructed  not  to  find  vindictive  damages  bevond 
the  real  amount  of  what  defendant  had  sustained,  unless  they 
concluded  fi-om  the  testimony  that  defendant  had  been  in- 
fluenced by  malicious  motives  or  acted  corruptly,  and  they  have 
found  damages  far  beyond  the  amount  of  the  injury  sustained. 
But  on  the  ground  in  arrest  of  judgment  the  defendant  must 
succeed.  Mr.  Chitty  puts  this  subject  in  a  clear  point  of  view; 
in  treating  of  actions  and  laying  down  rules  by  which  it  shaU 
be  determined  whether  the  action  of  trespass  or  case  shall  be 
brought,  the  first  and  most  obvious  one  is,  that  where  tbe 
injury  is  direct  and  immediate,  the  action  must  be  traspass. 
It  is  in  some  cases,  such  as  the  collision  of  ships,  difficult  to 
decide  when  the  act  is  to  be  considered  as  direct  and  im- 
mediate; but  in  a  case  like  the  present  there  is  no  difficulty, 
for  the  act  is  as  direct  as  the  case  of  the  log  being  thrown 
against  a  person  as  contradistinguished  from  its  being  placed 
in  the  road  and  one  falling  over  it.  Trespass  must  be  laid  vi  d 
armis^  et  contra  pacem.  But  the  force  may  be  constructive. 
All  illegal  acts  are,  in  the  eye  of  the  law,  forcible  and  against 
the  peace.  Another  important  consideration  is  the  subject  oo 
which  the  injury  operates,  whether  the  property,  the  person,  or 
the  reputation.  In  page  165,  treating  of  the  action  of  trespass, 
he  says,  in  its  application  to  personal  preperty,  it  is  to  be  con- 
sidered with  reference:  1.  To  the  nature  of  the  thing  affected; 
2.  Plaintiff's  right  thereto;  3.  The  nature  of  the  injury.  As 
to  the  first,  trespass  lies  for  taking  or  injuring  all  domiciled 
and  tame  animals;  2.  Tbe  property  must  be  in  the  plaintiffs 
possession,  either  actual  or  constructive;  3.  As  to  the  nature  of 
the  injury,  it  may  be  either  by  an  unlawful  taking  of  the  prop- 
erty or  by  injuring  it  while  in  the  possession  of  the  owner  or 
bailee.  Thus  it  appears  that  where  tbe  act  complained  of  is 
unlawful,  immediate,  and  operates  on  the  personal  property, 
trespass  is  tbe  proper  action.  If  further  authority  could  be 
necessary,  it  will  be  found  in  an  examination  of  the  cases  tbem- 
selves,  by  which  it  will  appear  that  trespass  is  the  action  used; 
and  of  the  state,  43  Geo.  III.,  c.  141,  by  which  it  is  enacted  that 
in  certain  cases  therein  enumerated,  case  only  shall  be  brought: 
2  Selwyn,  929. 

Johnson,  Nott,  and  Bichabdson,  JJ.,  concurred. 


It  waa  hold  in  Flach  v.  Harrington,  12  Am.  Dec  170,  that  »  magiBtnte 
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ynm  liaUe  in  treepaas  for  iasoing »  warrant  of  arrest  officionsly,  without  a 
eomplaint  on  oath  or  personal  knowledge  that  a  crime  had  been  committed. 
Por  an  ezaminatiom  of  the  law  relating  to  judicial  liability,  see  note  to  Tatea 
T.  Lantrng^  6  Am.  Bee.  903. 


NioES  V.  Mabtindale. 

[Habfkb's  Law  Bkpoixs,  1S8.] 

Statctx  ow  Ldotationb. — Where  the  statute  had  begun  to  run  against  an 
intestate  in  his  life-time,  its  operation  is  not  suspended  until  after  ad- 
ministration granted,  when  the  administrator  could  have  taken  out 
letters  and  sued  earlier. 

AonoN  OD  an  open  account,  the  last  item  of  \?hich  was  dated 
in  1816.  Pleas,  the  general  issue  and  the  statute  of  limita- 
tions, to  the  former  of  which  the  plaintiff  joined  issue,  and  to 
the  latter  replied  that,  although  it  was  more  than  four  years 
between  the  entry  of  the  last  item  and  the  commencement  of 
this  suit,  there  was  a  period  of  twenty-three  days  from  his  in- 
testate's death  to  the  appointment  of  an  administrator,  during 
which  time  no  suit  could  be  commenced  against  the  defendant; 
that  from  December,  1818,  to  February,  1820,  the  defendant 
himself  was  administrator  of  the  personal  estate  of  the  in- 
testate, left  unadministered  by  the  administratrix  thereof, 
within  which  interval  he  could  not,  as  administrator,  bring  suit 
against  himself;  and  that  said  plaintiff,  Nicks,  had  brought 
suit  against  the  defendant  Martindale  within  the  four  years, 
excluding  the  twenty-three  days,  and  the  further  period  during 
which  the  said  Martindale  was  administrator. 

The  defendant  demurred  to  this  replication,  and  the  judge 
sustained  the  demurrer,  whereupon  the  plaintiff  moved  to  re- 
verse the  decision. 

Hayne  and  Orimke,  for  the  motion.  The  representative  of  a 
deceased  creditor  is  always  allowed  a  reasonable  time  to  bring 
suits:  Tidd's  Prac.  26,  27;  Bull.  N.  P.  150;  Spencer's  case,  6 
Co.  10.  There  ought  to  be  no  distinction  between  an  estate 
plaintiff  and  an  estate  defendant.  Where  there  is  a  disability 
to  sue,  the  statute  is  suspended.  The  defendant,  during  his 
administration,  could  not  sue  himself,  though  he  ought  to  have 
paid  the  debt.  Where  there  is  no  administration  granted  the 
estate  is  not  represented,  and  the  inability  to  sue  is  absolute. 

Dunbin,  contra.  When  the  statute  once  begins  to  run,  it 
shall  not  be  suspended  by  any  supervening  incapacity :  Adam- 
9on  V.  Smith,  2  Mill,  269  [12  Am.  Dec.  665].     In  this  case  there 
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was  no  disability  to  sue,  because  administration  might  have 
been  taken  out,  and  a  suit  commenced  in  proper  time. 

By  Court,  Colcogk,  J.     The  general  rule  on  this  subject  is, 
that  when  the  statute  begins  to  run  it  shall  not  be  impeded  in 
its  operation  by  any  disabilities.     But  to  this  rule  there  are  ex- 
ceptions, some  of  which  are  enumerated  in  the  statute,  and  one 
or  two  which  arise  from  a  construction  of  the  statute.     There 
is  certainly  nothing  in  the  act  itself  which  will  authorize  the 
court  in  saying  that  its  operation  shall  be  suspended  until  ad- 
ministration granted;  nor  can  this  be  brought  within  any  rea- 
sonable or  just  construction  of  the  act.    Where,  by  positive 
enactment,  one  is  prevented  from  suing  or  being  sued,  it  is  rea- 
sonable to  say  the  operation  of  the  statute  shall  be  suspended; 
but  where  the  fault  lies  with  the  party. himself,  whose  rights  are 
affected,  this  reason  does  not  operate.     This  court  has  decided 
that  the  clause  in  the  executor's  act  which  says  an  action  shall 
not  be  brought  against  the  estate  of  a  deceased  person  for  uine 
months,  is  a  suspension  for  that  time  of  the  statute;  and  so  where, 
by  the  common  law,  an  alien  enemy  is  prevented  from  suing,  the 
statute  is  suspended  during  the  war;  and  so  upon  an  equitable 
construction  of  the  statute  of  James,  it  has  been  held,  that  an 
executor  or  administrator  may  be  permitted  to  renew  a  suit 
within  a  year  after  the  death  of  testator  or  intestate,  who  had 
sued  in  his  life-time,  even  if  the  six  years  expire  during  that  time; 
in  all  of  which  cases,  it  is  clear  the  law  only  suspends  the  opera- 
tion of  the  statute,  where  the  party  has  been  prevented  from,  or 
delayed  in  the  prosecution  of  a  suit.     It  was  contended  for  the 
plaintiff  that  there  is  an  analogy  between  the  case  of  the 
plaintiff  and  those  cases  which  arise  under  the  statute  of  4  Anne, 
c.  16,  where  a  reasonable  time  is  allowed  to  the  plaintiff  after 
the  return  of  his  debtor;  but  the  analogy  furnishes  an  argument 
against  the  plaintiff;  for,  in  such  cases,  he  is  required  to  sue  as 
soon  as  he  learns  that  the  debtor  is  returned,  and  here  it  is  clear 
that  the  plaiutiff  might  have  proceeded  earlier  than  he  did.    He 
might  have  administered  sooner,  and  he  failed  to  sue  for  nine 
months  and  more  after  administration  granted  to  him.     But  to 
what  consequences  might  this  lead  ?    Administration  might  not 
be  taken  out  for  years,  and  thus  claims  kept  alive  contrary  to 
the  very  policy  of  the  statute,  until  all  evidence  of  payment  be 
lost.    I  am  not  inclined  to  multiply  the  exceptions  to  the  statute. 
I  think  it  has  been  very  properly  called  a  statute  of  repose,  and 
that  it  is  a  good  shield  against  dishonest  claims.     If  occasionally 
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a  just  debt  is  lost  by  its  operation,  it  can  only  be  bj  the  inatten- 
tion of  those  to  whom  it  is  due 
The  motion  is  dismissed. 

NoTT,  Gautt,  Johnson,  Bighabdson,  and  Huger,  JJ.,  con- 
curred. 


When  the  statute  of  limitations  has  once  begun  to  run,  its  operation  is  not 
suspended  by  any  subsequent  disability:  Riff's  AdministnUor  v.  BuU,  16 
Am.  Dec.  290;  Adamson  v.  Smith,  12  Id.  665;  Thompson  v.  Smith,  10  Id.  453, 
andjiote,  457;  Fayaouxw,  Prather,  9  Id.  691;  Demaresiv,  Wynkoop,  8  Id. 
4ffj{j€uikaon  y.  Moore,  7  Id.  398;  FUzhugh  v.  Anderson,  3  Id.  625. 


Dbummond  v.  Htams. 

[Habpkb'b  Law  Bsfobis,  268.] 

EHTBnB  IN  A  Tradesman's  Books,  Transferred  prom  his  Slate,  without 
showing  who  transferred  them,  or  that  they  were  transferred  daily,  are 
not  admissible  in  evidence. 

Action  on  an  open  account  by  a  shoemaker  for  boots  and 
shoes  said  to  have  been  delivered  to  the  defendants.  The 
plaintifT  produced  his  books,  and  the  clerk  who  made  the  entries 
swore  that  they  were  copied  from  a  slate  kept  in  the  store.  On 
cross-examination,  he  admitted  that  the  items  were  not  always 
transferred  to  the  books  on  the  same  day  that  they  were  made 
on  the  slate;  that  he  could  not  say  whether  or  not  the  items  in 
question  were  transferred  to  the  books  on  the  day  they  were 
entered  on  the  slate,  and  that  he  could  not  tell  by  whom  the 
entries  on  the  slate  were  made.  The  recorder  nonsuited  the 
plaintiffs,  and  a  motion  is  now  made  to  set  aside  the  nonsuit. 

By  Court,  Huoeb,  J.  A  shoemaker's  books  are  not  evidence 
at  common  law,  nor  are  they  made  so  by  statute;  the  practice, 
however,  of  receiving  them  as  such  has  too  long  prevailed  in 
this  state  to  be  now  disturbed,  but  it  must  be  confined  to  the 
limits  hitherto  assigned  it.  The  original  entries  must  be  pro- 
duced. It  is  not  enough  to  produce  the  copy  of  an  original 
entry,  made  by  we  know  not  whom,  to  entitle  the  plaintiff  to 
recover. 

The  motion  is,  therefore,  refused. 

Bat,  Nott,  Coloook,  and  Johnson,  JJ.,  concurred. 


As  to  the  admissibility  of  books  of  account  and  books  of  tradesmen  in  e^ 
dence,  see  KauglUey  v.  Brewer,   16  Am.  Dec  554;  note  to  Union  Bank  v. 
Knapp,  15  Id.  191;  NiclioUon  v.  WWt^s,  13  Id.  739;  Ingraham  v.  Bockhu 
11  Id.  730,  and  note,  732;  Cogswell  v.  DolUver,  3  Id.  45. 
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Page   v.  Loud. 

[Haxpzb'b  Law  Bxpobts,  969.) 

Insolyenct  op  Maker  op  Promissory  Note  does  kot  Excuse  Waht  of 
Notice  of  his  default,  where  it  is  aoaght  to  charge  the  indoraer. 

Action  by  indorsee  of  a  promissory  note  against  the  indorser. 
The  defense  was  a  want  of  notice  of  the  maker's  defaalt. 
FlaiDtifif  proved  that  the  drawer  was  notoriously  insolvent.  The 
recorder  nonsuited  the  plaintiff,  on  the  ground  that  notice  was 
necessary.  A  motion  was  made  to  reverse  the  decision,  and^or 
a  new  trial. 

Oadsden,  for  the  motion.  A  promissory  note  after  indorse- 
ment is  entirely  analogous  to  a  bill  of  excharge,  and  where  the 
drawer  had  no  funds  in  the  hands  of  the  drawee,  that  fact  has 
always  been  held  to  dispense  with  the  necessity  of  notice:  Chit, 
on  Bills,  163.  The  indorser  of  a  note,  knowing  the  insolvency 
of  the  maker,  has  no  right  to  insist  on  notice:  De  Berdt  v.  Atkin^ 
son,  2  H.  Black.  336.  Indorsing  the  note  of  a  maker  whom  the 
indorser  knows  to  be  insolvent,  seems  to  be  precisely  equivalent 
to  drawing  on  one  who  has  no  funds.  The  reason  of  the  law 
requiring  notice  to  the  drawer  of  a  bill,  is  that  he  may  withdraw 
his  funds  and  secure  himself.  If  he  has  no  funds  in  the  drawer's 
hands,  notice  is  unnecessary. 

Axsorij  contra.  Every  contractor  is  bound  by  the  terms  of  his 
contract.  The  indorser  of  a  note  contracts  to  pay  if  the  maker 
does  not,  and  due  notice  is  given  him  of  his  default.  He  makes 
it  a  condition  of  his  liability  that  notice  should  be  given  to  him, 
and  whether  it  is  of  advantage  to  him  or  not,  it  must  be  per- 
formed. Nicholson  v.  Ooulhiit,  2  H.  Black.  609,  overrules  the 
case  of  De  Berdt  v.  Atkinson.  Neither  death  nor  insolvency,  nor 
the  drawee's  having  informed  the  holder  that  the  bill  would  not 
be  paid,  does  away  with  the  necessity  of  demand  and  notice: 
Chitty  on  Bills,  223-4-5. 

By  Court,  Huoeb,  J.  As  soon  as  a  note  is  indorsed,  it  is  as- 
similated to  a  bill  of  exchange.  The  indorser  becomes  the 
drawer;  the  maker,  the  acceptor,  and  the  indorsee  the  payee; 
and  the  law  relative  to  bills  becomes  applicable  to  it.  The  note 
in  question,  then,  was  a  bill  drawn  on  Cook  by  defendant,  and 
payable  to  the  plaintiff.  The  law  implies  a  promise  on  the 
part  of  the  drawer  to  pay  the  bill,  if  the  acceptor  does  not;  pro- 
vided notice  of  default,  on  the  part  of  the  acceptor,  be  given  to 
the  drawer  in  a  reasonable  time  by  the  payoe.     Notice  is  an  im- 
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portant  part  of  the  contract,  and  is  as  binding  though  implied 
as  if  expressed.  If  the  drawer  has  funds  in  the  hands  of  the 
drawee,  it  enables  him  to  take  steps  for  their  security ;  and  if  he  has 
not,  he  is  afforded  an  opportunity  of  making  arrangements  to 
pay  the  bill,  and  it  may  prevent  a  different  appropriation  of  his 
funds.  Were  it,  therefore,  res  integra,  I  should  be  opposed  to 
the  exception,  now  too  well  established  by  authority  to  be 
shaken,  that  a  want  of  funds  in  the  hands  of  the  drawee  dis- 
penses with  the  necessity  of  notice  to  the  drawer.  I  am  not 
satisfied  to  rest  this  exception  on  the  ground  of  fraud.  Bills 
may  frequently  be  drawn  by  one  who  has  no  funds  in  the  hands 
of  the  drawee,  without  the  smallest  imputation  of  fraud.  If 
fraud  does  exist,  it  must  vitiate  this,  as  it  does  all  contracts,  in 
toio.  It  has  been  contended  at  the  bar,  that  insolvency  comes 
within  the  reason  of  the  exception  already  noticed,  and  the  case 
of  De  Berdt  v.  Athinaon,  2  H.  Black.  338,  is  relied  upon  as 
authority.  In  that  case,  however,  Air.  Justice  Buller  bottoms 
his  opinion  upon  the  fact  that  it  was  an  accommodation  note,  and 
that  no  value  had  been  given  by  the  payee  for  the  note.  lu  this 
case  there  is  no  such  pretense.  The  case,  however,  of  De  Berdt 
▼.  Atkinson,  has  since  been  impeached  and  overruled.  Mr.  Bay- 
ley  (third  ed.  136),  in  his  Treatise  on  Bills,  observes  that  the 
court  appear  to  have  proceeded  on  a  misapplication  of  the  rule 
which  obtains  as  to  accommodation  acceptances;  in  those  cases, 
the  drawee,  being  himself  the  real  debtor,  acquires  no  right  of 
action  against  the  acceptor  by  paying  the  bill,  and  suffers  no  in- 
jury from  the  want  of  notice.  Biit  in  the  case  of  De  Berdt  v. 
Atkinson,  the  drawer  was  not  the  real  debtor;  he  was  oaly  secur- 
ity, and  was,  therefore,  entitled  to  notice.  The  case  of  Sisson 
Y.  Ibmlinson,  see  15  East,  222,^  was  decided  by  Lord  Ellen- 
borough  on  the  authority  of  De  Berdt  v.  Atkinson;  but  in  Smith 
Y.  BeckeU,  13  East,  189,'  the  court,  with  Lord  Ellenborough, 
held  that  notice  was  necessary  in  a  case  of  known  bankruptcy. 
In  the  case  of  KiddeU  v.  Ford^  Treadway,  678,'  this  question 
was  considered,  but  not  decided.  The  application  there  was  for 
a  new  trial  on  behalf  of  the  defendant,  against  whom  a  verdict 
had  gone,  when  no  notice  of  default  had  been  given.  The 
plaintiff  had  contended  with  success,  in  the  circuit  court,  that 
the  reputation  of  insolvency  dispensed  with  notice.  The  con- 
stitutional court  decided  that  it  did  not,  and  ordered  a  new 
trial. 

1.  Siuon  T.  Tomlinion,  dted  In  16  East,  223;  S.  0.,  1  Solwyn'a  N.  P.  290. 
a.  amUh  T.  Beckd.  13  East,  189.  8.  KidtUll  v.  I  ord,  8  Brov.  178. 
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Mr.  Justice  Brevard,  in  his  opinion,  refers  to  two  cases  which 
have  not  been  reported:  Clark  v.  Administrator  Minton^^  and 
KiddeU  V.  Peronneau,  in  which  he  states  that  it  had  been  held 
that  bankruptcy  dispensed  with  notice.  The  first  was  tried  be- 
fore him,  and  decided  upon  the  peculiar  circumstances  of  the 
case,  as  he  states,  all  of  which .  are  not  enumerated.  It  does 
appear,  however,  that  notorious  insolvency  and  absence  from 
the  state  were  proved.  These  are  strong  indications  of  fraud, 
and  unless  explained  are  sufiScient  to  vitiate  the  whole  contract; 
I  presume,  therefore,  the  plaintiff  succeeded  in  that  case  on  the 
ground  of  fraud.  The  other  case,  KiddeU  and  Peronneau,  was 
not  tried  before  Mr.  Justice  Brevard,  nor  was  he  present  when 
it  was  argued  before  the  constitutional  court;  it  does  not  ap- 
pear that  he  was  then  on  the  bench.  The  accuracy  of  his  report, 
under  such  circumstances,  may  very  well  be  doubted.  Had 
the  whole  case  been  fully  reported,  it  is  not  improbable  that  it 
would  appear  to  have  been  decided  as  the  first  was,  on  its  pe- 
culiar circumstances — a  phrase  too  frequently  substituted  for 
fraud.  I  can,  therefore,  attach  no  consequence  to  these  cases, 
and  feel  myself  at  liberty  to  decide  the  question  untrammeled  by 
authority.     The  motion  must  be  dismissed. 

Bay,  Nott,  Gantt,  Johnson,  and  Coloock,  JJ.,  concurred. 


Insolvenct  of  Makkr  does  not  dispense  with  necessity  of  notice  to  chaigo 
indorser:  Nash  v.  Harrington,  16  Am.  Dec.  672;  KiddeU  v.  Ford^  6  Id.  569; 
SulUvan  v.  Mitchell,  Id.  546;  Sanc(ford  v.  DiUatoay,  Id.  99;  Crasaen  ▼.  i7«teft- 
inaon.  Id.  55;  BoTid  v.  Farnham,  4  Id.  47,  and  note,  49. 


Oedinaby  v.  Steedman. 

[Habpeb'b  Law  Bepobi*,  287.] 

Lapse  of  Twenty  Yeahs  is  Conclusive  Evidence  of  the  performaooe  of 
covenants  contained  in  the  condition  of  a  hond. 

D£BT  on  a  bond,  signed  by  John  Moncrief  as  administrator  of 
tbe  estate  of  one  John  Gaborial,  and  also  signed  by  Cudwortk, 
defendant  Steedman's  testator,  and  by  defendant  Stevens,  bear- 
ing date  in  1785,  in  the  penalty  of  two  thousand  pounds.  The 
condition  of  the  bond  was  that  the  said  administrator  should 
make  and  exhibit  a  true  inventory  of  said  estate  in  the  ordi* 
nary's  office  at  or  before  the  nineteenth  of  June,  1785,  and  weU 
and  truly  administer  the  same  according  to  law,  and  also  that 
he  should  render  a  true  account  of  his  administration  on  or  be* 

1.    CtorfcT.^dMtfii«<rafH«qfi«iUon,aBroT.  186]  ' 
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fore  the  nineteenth  of  March,  1786,  and  that  the  residue  found 
remaining  on  said  account  he  should  deliver,  and  paj  pursuant 
to  the  statute.  The  defendants  craved  oyer  of  the  bond,  and 
pleaded  performance;  the  plaintiff  replied  non-performance, 
and  set  forth  breaches  of  the  condition. 

The  plaintiff  proved  by  the  clerk  of  the  ordinary,  and  by  the 
secretary  of  state,  that  diligent  search  had  been  made  in  their 
respective  offices,  and  that  no  iuventory  or  account  in  said 
estate  had  been  filed  or  could  be  fouud  in  said  offices.  Upon 
the  abduction  of  the  bond,  and  on  the  foregoing  testimony,  the 
plaintiff  claimed  that  he  was  entitled  to  recover  the  amount  of 
the  penalty.  The  judge  charged  the  jury  that  they  might 
legally  regard  the  lapse  of  time  since  the  date  of  the  bond  as 
evidence  of  performance  of  its  condition.  The  jury  gave  a  ver- 
dict for  the  defendants,  from  which  the  plaintiff  appealed  and 
moved  for  a  new  trial. 

Clarke^  for  the  motion. 

Pepocn,  contra. 

By  Court,  Nott,  J.  The  only  question  in  this  case  is,  whether 
the  judge  below  was  correot  in  instructing  the  jury  the  perform- 
ance of  the  covenants  contained  in  the  condition  of  the  bond 
might  be  presumed  from  the  lapse  of  time.  It  is  now  well  set- 
tled in  this  state,  that  the  lapse  of  twenty  3'ears  is,  per  86,  con- 
clusive evidence  of  the  payment  of  a  bond  conditioned  for  the 
payment  of  money;  and  whether  a  bond  is  to  be  discharged  by 
the  payment  of  a  sum  of  money,  or  by  doing  any  other  act,  can 
in  my  view  make  no  difference  in  that  respect.  The  presump* 
tion  is  as  strong  that  the  act  has  been  performed  in  one  in- 
stance as  that  the  money  has  been  paid  in  the  other.  Indeed, 
I  think  it  is  stronger,  particularly  in  the  case  of  bonds  of  a 
public  nature.  The  performance  of  the  duty  does  not  affect  his 
interest  nor  impair  his  estate,  like  the  payment  of  money.  His 
interest,  therefore,  consists  in  the  faithful  discharge  of  his  duty. 
Neither  are  persons  interested  in  the  distribution  of  an  estate 
BO  much  disposed  to  give  indulgence  to  one  who  has  the  admin- 
istration of  it,  as  those  to  whom  money  is  due  are  to  a  person 
who  is  bound  to  pay  out  of  his  own  estate.  Besides,  it  is  a 
maxim  of  law,  '*  interest  reipublicoB  ut  sit  finis  lilium"  There 
never  would  be  an  end  to  litigation,  if  any  old  paper,  sleeping 
in  the  desk  of  a  public  officer,  may,  after  a  lapse  of  nearly  forty 
years,  be  dragged  fro  11  its  bed  of  repose  to  disturb  the  peace  of 
ft  family  which  has  never  derived  any  benefit  from  it,  and  may. 
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perhaps,  not  even  know  of  its  existence.  The  presumption,  to 
be  sure,  might  have  been  rebutted  by  the  evidence  of  any  fact 
which  went  to  show  an  existing  demand;  but  no  such  thing  waa 
attempted.  Mr.  Moncrief,  the  administrator,  has  been  dead 
but  a  few  years,  yet  no  account  of  his  has  been  shown,  recog^- 
hizing  his  liabilities.  No  claim  has  been  interposed  by  those 
entitled  to  the  estate,  if  there  is  any.  No  inquiry  has  been 
made  by  creditors  or  others  interested  in  the  administration.  It 
is  unreasonable  to  suppose  that  those  who  had  so  deep  an  in- 
terest in  investigating  the  subject  would  have  slept  over  their 
rights  for  such  a  length  of  time,  while  the  administrator  waa 
in  the  quiet  enjoyment  of  what  belonged  to  them;  and  it  woultl 
be  still  more  unreasonable  now,  when  he  is  dead  and  gone,  to 
suffer  a  dormant  claim,  which  has  grown  gray  with  age,  to  be 
resuscitated  against  his  securities,  who  it  can  not  be  expected 
have  the  means  of  defending  themselves  against  it.  I  am  of 
opinion,  therefore,  that  the  motion  ought  to  be  refuded. 

Bay,  Coijoogk,  Johnson,  and  Huoeb,  JJ.,  concuxred« 


BbOUGHTON   V.  BmOHMOBB. 

[Habpsb's  Law  Bspobis,  800.] 

Dked  Void  iob  Ungebtaintt. — SherifiTs  deed  which  describes  the  land 
conveyed  as  "  all  that  plantation  or  tract  of  land  lying  in  Sumter  district^" 
is  void  for  uncertainty;  and  neither  the  sheriff's  advertisement  nor  his 
oral  testimony  is  admissible  in  evidence  to  show  what  land  waa  meant 
to  be  conveyed. 

Trespass  to  try  title.  The  sheriff's  advertisement  was  offered 
to  show  what  land  was  meant  to  be  conveyed.  The  other  facta 
sufficiently  appear  from  the  opinion.  A  motion  for  a  nonsuit  waa 
overruled.  There  was  a  verdict  for  the  plaintiff  and  the  de- 
fendant  appealed.  The  motion  for  nonsuit  was  renewed  on 
appeal. 

Desaussvurey  for  the  motion. 

Miller,  contra. 

By  Court,  Gantt,  J.  The  plaintiff  founds  his  claim  under  a 
deed  of  conveyance  from  the  sheriff  of  Sumter  district,  and  the 
only  description  given  of  the  premises  intended  to  be  conveyed 
is:  ''  All  that  plantation  or  tract  of  land  lying  in  Sumter  dis- 
trict." The  counsel  for  the  defendant,  considering  the  deed 
void  on  account  of  the  generality  of  the  description,  moved  for 
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a  nousait,  bat  was  OTerruled,  and  the  plaintiff  had  a  yerdict. 
The  same  ground  is  now  insisted  on. 

In  a  deed,  the  premises  ought  to  comprehend  the  certainty  of 
the  lands  or  tenements  to  be  conveyed :  4  Com.  Dig.  162.  And 
a  grant  sball  be  void  if  it  be  totally  uncertain;  as  if  a  man  grant 
as  many  trees  as  can  be  spared  in  his  manor,  or  if  he  grant  ten 
pounds  per  annum,  parcel  of  Lis  manor,  without  other  certainty: 
Com.  302.  In  both  these  instances,  there  is  at  least  as  much, 
if  not  more,  of  certainty  in  the  description  than  is  furnished  by 
the  present  deed;  but  inasmuch  as  it  does  not  appear  what 
trees  con  be  spared,  or  from  what  parcel  of  the  manor  the  grant 
of  ten  pounds  per  annum  is  to  issue,  such  conveyance  would  be 
void  for  uncertainty. 

Birchmore,  the  defendant,  owned  several  tracts  of  land  lying 
in  Sumter  district;  the  sheriff  conveyed  one.  It  would  be  as 
impossible  to  say,  from  the  description  in  the  sheriff's  deed, 
which  of  the  tracts  of  land  of  Birchmore  was  intended,  as  in 
the  instance  quoted,  to  say  what  trees  or  what  parcel  of  the 
manor  was  intended.  Hence  arose  the  necessity  in  this  case  of 
resorting  to  evidence  extrinsic  to  the  deed  to  ascertain  and 
identify  the  land.  The  sheriff  was  called  upon  to  give  oral 
evidence  of  that  which  ought  to  have  been  shown  by  his  official 
deed.  The  execution  under  which  the  levy  was  made,  he  had 
lost,  or  so  mislaid  as  that  it  could  not  be  come  at.  It  would  be 
dangerous  in  the  extreme  to  the  best  interests  of  the  community 
were  this  exceedingly  loose  and  verj^  incorrect  procedure  to  be 
upheld  and  supported.  Where  there  are  so  many  materials 
from  whence  to  furnish  out  description  as  appertain  to  lands 
sold  under  execution,  the  omission  neither  can,  nor  ought  to, 
be  supplied  by  oral  testimony.  The  certainty  required  by  law 
should  be  found  in  the  deed  itself,  and  not  sought  for  aliunde. 
Had  the  description  been,  *'  all  that  trac^of  land  lying  in  South 
Carolina/'  it  would  have  been  just  as  good  as  that  furnished  by 
this  deed.  True,  it  might  have  increased  the  perplexity  of  the 
alienee  to  find  where  it  was  situated,  from  the  extended  limit 
of  the  search  to  be  made,  but  in  point  of  legal  certainty,  it  would 
have  been  precisely  the  same. 

I  am  of  opinion  that  the  motion  for  a  nonsuit  should  prevail, 
and  the  postea  is  to  be  delivered  to  the  defendant. 

NoTT  and  HugeBi  JJ.,  concurred. 
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Harman  v.  Gabtbian. 


B's  ImMM  Bxpobsb,  430.] 

Ohx  Tekakt  in  Cqmmoh  can  not  Maintain  Tbbspasb  a^uost 
ant,  withoat  actual  oaater. 

Tkespass  for  plowing  np  the  plaintiff's  land.  The  defendant 
and  Lites  were  tenants  in  common  of  a  tract  of  land.  The  de- 
fendant had  fenced  and  cultivated  the  field  in  dispute  for  two 
years.  One  year  previous  to  the  alleged  trespass,  it  was  verb- 
ally agreed  between  them  what  portion  each  should  cultivate. 
Lites  then  abandoned  the  cultivation,  and  agreed  that  defend- 
ant should  cultivate  the  whole.  Afterwards,  lites  verbally 
agreed  to  lease  to  the  plaintiff  the  whole  field,  if  the  defendant 
would  agree  to  it;  but  the  defendant  would  not  consent  The 
plaintiff  took  possession  of  the  whole  field,  and  planted  it  withr- 
out  defendant's  knowledge  or  consent.  The  defendant  then 
plowed  up  and  planted  that  part  of  the  field  which  he  had 
planted  the  year  before.  For  this  alleged  trespass  this  action 
was  brought.  The  judge  charged  the  jury  to  find  for  the 
plaintiff,  which  was  done,  and  now  the  defendant  moved  for  a 
new  trial. 

ChappeUf  for  the  motion,  contended  that  one  joint  tenant  caa 
not  maintain  trespass  against  his  co-tenant,  unless  there  is  an 
actual  ouster:  2  Black.  Com.  174, 182.  There  was  no  ouster, 
as  the  defendant  and  Lites  had  agreed  that  each  should  culti- 
vate a  particular  portion  of  the  land,  and  the  defendant  only 
cultivated  his  own  portion,  and  did  cot  interfere  with  that  of 
Lites. 

BauskeU^  contra^  contended  that  the  trespass  was  an  actual 
ouster,  and,  therefore,  a  good  cause  of  action:  Bun.  on  Eject. 
192.  ^ 

By  Court,  Hugeb,  J.  The  plaintiff's  rights  (if  he  had  any)  to 
cultivate  the  field,  was  derived  from  Lites,  who  could  not  give 
what  he  himself  did  not  possess.  If  Lites,  therefore,  did  not 
possess  a  right  to  exclude  the  defendant,  the  plaintiff  could  not. 
The  defendant  and  Lites  being  tenants  in  common  of  the  land, 
each  was  seised,  in  the  language  of  the  law,  per  my  and  per 
tout,  of  the  whole  tract.  Each  had  a  right  of  entering  and 
cultivating  the  whole;  neither  could  exclude  the  other,  for  the 
power  of  so  doing  would  be  inconsistent  with  their  joint  rights. 
Lites,  therefore,  could  not  have  prevented  the  defendant  from 
entering  and  plowing  the  field.     One  tenant  in  common,  for 
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this  reason,  can  not  sustain  an  action  of  trespass  against  an- 
other. Had  the  plaintiff  entered  and  cultivated  the  field,  with 
the  assent  of  defendant,  as  well  as  that  of  Lites,  a  different  case 
would  have  been  made.  But  so  far  was  defendant  from  assent- 
ing to  such  an  arrangement,  that  it  appears  he  refused  to  con- 
cur in  the  proposal,  and  only  plowed  the  piece  of  land  he  had 
cultivated  the  year  before.  The  motion  must,  therefore,  be 
granted. 

NoTT  and  Johnson,  JJ.,  concurred. 

Gantt,  J.  John  Gartman,  the  defendant,  and  one  Jacob 
Ldtes  were  tenants  in  common  of  a  tract  of  land  lying  in  Lex- 
ington district.  The  defendant,  Gartman,  had  occupied  the  land 
for  two  years;  on  the  third  year  Lites  rented  the  field  to  the 
plaintiff,  Harman,  who  repaired  the  fences,  plowed  the  land, 
and  planted  it  in  com.  When  the  season  was  too  far  advanced 
to  commence  a  new  crop,  the  defendant  went  and  plowed  up 
the  com,  for  which  wrong  this  action  was  brought. 

The  ground  relied  on  for  a  new  trial  is,  because  the  verdict  is 
contrary  to  law  in  this,  that  one  joint  tenant,  or  tenant  in  com- 
mon, can  not  maintain  trespass,  quare  clausum  /regit ^  against 
his  co-tenant,  unless  there  has  been  an  actual  ouster.  It  is  ad- 
mitted, that  where  there  is  an  ouster,  the  converse  of  the 
rule  holds  good,  that  trespass  may  be  maintained.  If  this  view 
of  the  law  be  correct,  it  would  seem  to  follow,  that  under  the 
circumstances  of  this  case,  the  action  was  maintainable,  because 
I  can  conceive  of  no  disseisin  more  absolute  than  what  took 
place  on  this  occasion.  The  plaintiff  was  in  peaceable  posses- 
sion of  the  tenement  by  an  express  contract  of  lease  with  one 
of  the  tenants  in  common,  and  by  as  clear  and  indubitable  an 
implied  assent  on  the  part  of  the  other,  who,  although  imme- 
diately in  the  neighborhood,  did  not  interpose  his  equal  right 
in  opposition  to  the  act  of  the  other,  but  suffered  the  plaintiff 
to  repair  fences,  plow  and  plant  the  corn,  and  after  it  was 
half  made,  went  with  high  hand  and  forcibly  destroyed  the 
crop  of  the  tenant  If  this  did  not  constitute  an  ouster  or  dis- 
seisin, then  they  are  terms  without  meaning. 

It  would  be  an  abuse  of  language,  and  a  waste  of  time,  to 
reason  on  the  subject,  for  the  purpose  of  showing  that  here  was 
a  disseisin  committed  on  the  part  of  Gartman;  then,  by  the  ad- 
mission of  the  attorney  for  the  defendant,  trespass  would  lie. 
But  suppose  that  even  in  case  of  ouster  or  disseisin  trespass  can 
not  be  maintained  by  a  stranger,  who  comes  in  under  a  lease 
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from  one  tenant  in  common,  in  which  the  other  did  not  at  the 
time  actoallj  join  so  as  to  entitle  the  tenant  to  recover  for  the 
entire  injury;  still  it  never  was  denied  as  law,  but  what  a  joint 
tenant  might  pass  away  his  nndivided  interest  or  estate;  con- 
sequently, the  lease  made  by  Lites  to  the  plaintiff,  was  good  for 
his  moiety  in  the  land,  and  the  right  of  the  tenant  for  the  year 
would  be  equal  with  that  of  the  other  tenant  in  common.  Un- 
der such  circumstances,  how  was  it  competent  for  Gkrtman  to 
exercise  control  and  ownership  over  the  whole  field  ?  He  forci* 
bly  took  from  the  tenant  so  much  corn  as  belonged  to  him,  to 
wit,  one  half,  and  for  this  the  action  should  have  been  main« 
tained,  although  possibly  he  might  not,  under  circumstances 
other  than  those  which  existed  in  this  case,  have  recovered  for 
the  whole.  If  this  be  law,  then  the  plaintiff  is  entitled  to  retain 
one  half  of  the  sum  recovered,  and  a  remittitur  should  be  en« 
tered  for  the  rest. 

But  I  maintain  vrith  confidence,  that  according  to  the  prin- 
ciples of  the  common  law,  Lites  had  a  right  to  occupy  the  land 
by  himself,  or  his  tenant,  for  two  years,  the  period  for  which 
Oartman  had  used  it.  Joint  tenants  stand  upon  an  equal  foot- 
ing; and  according  to  every  rule  of  reciprocity,  it  was  com- 
petent for  Lites  to  hold  and  use  the  field  for  the  same  period 
that  Gartman  had  held  and  used  it.  The  latter  had  taken  the 
profits  for  two  years,  and  the  former  was  entitled  to  take  them 
for  the  same  time;  and  this  mode  of  exercising  joint  rights,  is 
recognized  as  a  correct  rule  by  elementary  writers.  To  show  that 
the  lease  mode  by  Lites  was  not  void  in  law,  but  good  for  hia 
part,  I  refer  to  Littleton,  286:  '*  A  joint-tenant  in  fee  makes  a 
lease  for  years  of  the  land,  to  begin  presently,  or  infuturo,  and 
dies;  it  is  a  severance  of  the  joint-tenancy,  and  can  not  be 
avoided  by  the  survivor;  because  immediately,  by  force  of  the 
lease,  the  lessee  hath  a  right  in  the  same  land  of  all  that  to  the 
lessor  belongs." 

*'  If  one  joint-tenant  in  fee  makes  a  lease  for  years,  reserving  a 
rent,  and  dieth,  the  survivor  shall  have  the  reversion,  but  not 
the  rent,  because  he  claims  by  title  paramount." 

"  If  there  be  two  joint-tenants,  and  each  make  a  several  lease 
of  the  whole,  their  several  moieties  shall  only  pass  by  each 
lease:"  Wills,  part  1,  fol.  1. 

I  think,  therefore,  by  the  strictest  principles  of  the  common 
law,  the  lease  was  good  for  a  moiety.  I  think  that  the  presid- 
ing judge  did  not  err,  when  be  held  that  under  existing  circum- 
stances, this  was  to  be  considered  as  the  lease  of  one  tenant  in 
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common^  confined  by  tbe  implied  assent  of  the  other;  and 
whether  this  were  so  or  not,  that  the  lease  was  good  for  a 
moiety,  and  that  the  verdict  should  stand.  But  I  think,  that 
by  the  principles  of  the  common  law»  Lites  was  entitled  to  the 
ezdnsiye  use  of  the  premises  the  same  period  of  time  that  Gart- 
man  had  possessed,  therefore  entitled  to  recover  damages  for 
the  entire  injury. 

BiOHT  or  Co-TBNAiTES  TO  UsB  Ck)]acoK  EsTAis. — *'Some  of  the  aathori« 
ties  declare,  in  general  temu,  that  joint-tenants,  tenants  in  oommon,  and 
oo-paroeners,  'have  a  right  to  enjoy  the  estate  as  they  please.'  Bat  the  en* 
joyment  sostained  by  these  authorities  is  not  a  capricious,  irresponsible  em* 
ployment  of  the  subject  of  the  co-tenancy;  nor  does  it  include  such  use  of 
the  common  estate  as  can  arise  only  in  obedience  to  the  promptings  of  pas- 
sioiiy  of  malice,  or  of  insanity.  It  is  a  reasonable  enjoyment  in  some  of  thei 
ordinary  methods  of  reaping  profits  from  property  of  like  character,  and  un- 
der like  circumstances.  *  *  *  The  acts  which  either  co-tenant  may  law-> 
fully  do  to  and  with  the  conmion  property,  seem  to  embrace  everything  no6 
amounting  to  an  ouster  of  the  bther  co-tenant,  or  to  a  destruction,  in  whola- 
or  in  part,  of  the  subject  of  the  tenancy.  A  destruction  in  the  case  of  chat- 
tels may  be  either  an  annihilation  of  the  chattel,  or  such  a  use  or  disposition 
of  it  as  results  in  a  practical  annihilation  of  the  rights  of  the  other  co-tenants- 
therein.  A  destruction,  where  the  co-tenancy  is  of  real  estate,  is  some  act». 
or  series  of  acts,  by  which  the  estate  is  injured  beyond  what  would  result. 
from  any  of  the  ordinary  and  reasonable  means  of  obtaining  profit  from  i^ 
like  estate:"  Freeman  on  Co-tenancy  and  Partition,  sec.  251. 

"  Until  the  destruction  of  the  subject  of  the  tenancy,  or  at  least  until  tho 
happening  of  something  which,  in  its  e£fect  on  the  rights  of  the  injured  party» 
is  equivalent  to  such  destruction,  he  can  not  sustain  any  action  in  trespass 
against  his  co-tenant,  unless  the  latter  has  ousted  him.  Each  co-tenant  haa 
the  right  to  enter  upon  the  lands  of  the  co-tenancy.  His  entry  can  not, 
therefore,  of  itself,  support  an  action  of  trespass.  The  entry  being  lawful, 
trespass  will  not  lie  for  a  subsequent  act  not  amounting  to  an  exclusion  of 
the  other  part  owner,  nor  to  a  destruction  of  the  property:"  Freeman  on  Go* 
tenancy  and  Partition,  sec.  299. 

"  What  is  an  ouster  ?  As  a  very  decided  preponderance  of  the  authorities 
shows  that  a  co-tenant  may  sustun  an  action  of  trespass  against  his  fellow- 
tenant,  to  recover  the  damages  occasioned  by  an  ouster,  we  are  now  naturally 
led  to  the  inquiry.  What  is  an  ouster  within  the  meaning  of  the  authoritiea 
on  this  subject  ?  In  response  to  this  inquiry,  we  think  the  answer  of  the 
authorities  would  be,  that  in  these  cases  the  word  ouster  has  its  ordinary 
signification,  viz.,  'an  actual  turning  out  or  keeping,  excluded  the  party  en- 
titled to  the  possession  of  any  real  property  corporeaL'  It  does  not  arise 
from  a  mere  denial  of  the  plaintiff's  title.  But  any  resistance,  preventing 
plaintiff  from  obtaining  effective  possession  of  the  land  of  the  co-tenancy,  is 
an  actual  ouster.  Such  resistance  must,  however,  be  clearly  and  affirmatively 
shown;  and  is  not  presumed  from  equivocal  facts,  which  may  or  may  not 
have  been  designed  to  operate  as  an  exclusion.  Hence,  a  finding  that  the 
gate  of  the  premises  was  kept  locked,  does  not  establish  an  ouster,  because 
it  does  not  show  that  plaintiff  was  excluded  by  the  locking;  or  that,  at  some 
time,  he  applied  to  have  it  unlocked  and  was  refused.  An  exclusive  appro- 
priation of  the  land  to  his  own  use,  by  erecting  a  permanent  structure 
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thereon,  woald  be  evidence  of  an  ouster  of  his  co-tenant.  Bat  each  co- 
tenant  has  the  right  to  place  a  structare  on  the  land,  if  of  a  temporary  nature 
and  for  a  temporary  purpose.  In  so  doin^  he  does  not  indicate  any 
to  make  any  permanent  appropriation,  and  therefore  is  not  guilty  of 
ouster:'*  Freeman  on  Co-tenancy  and  Partition,  sec  901. 

In  ChesUy  v.  Tfiompaon^  14  Am.  Deo.  324,  it  was  held  that  one  tenant  ia 
common  oould  maintain  an  action  on  the  case  against  another,  for  the  latter's 
negligence. 


Huntington  v.  Shui/ez. 

[Habpkb'i  Law  BapoBm,  483.] 

6ebyice  ov  a  Wbtt  or  Capias  ad  Rssfondkndum,  by  delivery  of  a  copy 
thereof,  is  not  an  arrest  within  the  meaning  of  the  act  exempting  from 
arrest  persons  necessarily  attending  on  courts. 

A  WBTT  of  capias  ad  respondendum  was  served  upon  the  defend- 
ant during  bis  attendance  as  a  party  to  a  suit  in  a  court  of 
equity.  The  defendant  moved  to  set  aside  the  service  of  the 
writ,  on  the  ground  that  he  was  privileged  from  the  service  of 
this  writ  during  his  attendance  on  the  court.  The  court  granted 
the  motion,  and  the  plaintiff  appealed. 

By  Court,  Bichabdson,  J.  The  question  in  this  case  depends 
upon  the  act  of  1791:  1  Faust,  44;  1  Brevard,  223;  which  enacts 
that ''  all  persons  necessarily  going  to,  attending  on,  or  return- 
ing from  the  same  "  (referring  to  the  superior  courts), ''shall 
be  freed  from  arrest  in  any  civil  action.''  Now,  what  does  the 
term  "arrest"  mean?  Wood,  see  Institutes,  596,  defines  it: 
**  A  detention  of  the  person."  And  Blackstone,  vol.  3,  p.  288, 
eays:  **  An  arrest  must  be  by  corporal  seizing  the  defendant's 
body;  after  which  the  sheriff  may  justify  breaking  open  the 
house,  in  order  to  take  him;"  and  in  page  289,  he  says:  **  When 
the  defendant  is  arrested,  he  must  either  go  to  prison,  or  put 
in  special  bail  to  the  sheriff."  These  authorities  show  that  an 
arrest  is  synonymous  with  actual  detention  of  the  person  of  the 
party  arrested;  and  does  not  mean  merely  a  summons,  or  cita- 
tion. 

The  scope  and  object  of  the  act  of  1791,  too,  evidently  re- 
quire no  more  than  that  the  person  of  the  party  attending 
court  shall  be  free  from  detention;  and  he  may  be  cited  or  sum- 
moned without  any  detention  of  his  person.  Blackstone  gives 
an  apt  illustration  of  the  distinction  when  he  says,  p.  288,  etc., 
**  that  in  the  civil  law,  for  the  most  part,  not  so  much  as  a  com- 
tnon  citation  or  summons,  much  less  an  arrest,  can  be  exercised 
opon  a  man  within  his  own  walls."    And  our  act  of  1794,  ex- 
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empting  militia  men,  when  at  muster,  from  the  neiTice  of  any 
writ,  equally  points  out  the  same  distinction. 
The  motion  is  granted. 

JoHSSON,  HuGEB,  and  Ck>Lcocx,  JJ.,  concurred. 


Glenn  v.  MoCtillouoh. 

[Habpbb'i  Law  Rspob»,484.] 

IcKNOWLSDOMENT  ov  A  DsBT  is  sufficient  to  take  it  oat  of  the  operation  ol 
the  statute  of  limitations,  although  there  has  been  no  new  promise. 

AonoN  on  a  promissory  note  given  for  tobacco.  The  defenses 
were  that  the  tobacco  was  worthless,  and  the  statute  of  limita- 
tions. The  following  statement  of  the  defendant  was  relied 
upon  to  take  the  case  out  of  the  statute:  ''  I  gave  the  note,  but 
it  was  given  for  rotten  tobacco,  and  I  will  never  pay  it;  but  I 
will  not  plead  the  statute  of  limitations."  A  motion  for  a  non- 
suit was  overruled,  and  the  juiy  found  for  the  plaintiff.  A 
motion  was  now  made  for  a  nonsuit,  and  also  for  a  new  trial. 

Thompson,  for  the  motion,  contended  that  some  promise 
within  four  years,  was  necessary  to  take  a  case  out  of  the  stat* 
nte:  Lawrence  v.  Hophitis,  13  Johns.  288.  No  inference  of  a 
promise,  express  or  implied,  can  be  drawn  from  an  admission 
accompanied  by  words  denying  the  plaintiff's  right  to  recover: 
Sands  v.  Gelston,  15  Johns.  518;  Danforih  v.  Culver y  11  Id.  146 
[6  Am.  Dec.  361].  There  was  no  consideration  for  the  new 
promise  not  to  plead  the  statute. 

Irbyy  contra,  contended  that  where  a  party  admits  his  signa- 
ture to  a  note,  he  affirms  the  veiy  fact  of  which  the  statute 
raises  the  presumption;  he  is  bound  to  prove  the  truth  of  all 
words  accompanying  his  admission:  Dean  v.  Pitts,  10  Johns.  35. 

By  Court,  Bighabdson,  J.  It  is  now  well  settled  that  an  ac- 
knowledgment of  a  debt  is  sufficient  to  take  it  out  of  the  stat- 
ute of  limitations,  though  there  has  been  no  new  promise:  12 
Yin.  192;  2  Sand.  64,  note;  11  Johns.  146.  In  the  case  before 
us  the  defendant  plainly  acknowledged  the  note  to  be  his,  which 
takes  it  out  of  the  statute,  but  said  he  would  not  pay  it,  be- 
cause given  for  rotten  tobacco,  and  yet  that  he  would  not  plead 
the  statute.  Here  then  he  takes  upon  himself  the  burden  of 
showing  a  want  of  consideration  after  acknowledging  the  debt. 
It  is,  in  my  opinion,  precisely  like  the  case  of  Dean  v.  Pitts,  10 
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Johns.  35,  where  the  maker  of  a  note  admilted  it  to  be  his,  Imi 
said  he  would  make  it  appear  that  it  had  been  paid,  which  was 
held  to  cast  upon  him  the  necessity  of  proving  payment 
The  motion  is  refused. 


As  affording  instanoes  of  acknowledgmenta  held  at;  Sclent  to  imve  a  dafai 
barred  by  the  atatate,  aee  the  following  caaea:  Lee  ▼•  Peny,  15  Am.  Dee.  650; 
AielUek  v.  De  Seelhoret,  12  Id.  172;  Burden  y.  McEOkmne^,  10  Id.  670^  ud 
note,  571;  Seaward  ▼.  Lard,  Id.  50;  Lord  r.  Shaler,  8  Id.  160»  and  nota^ 
162;  Jonee  y.  Moore,  6  Id.  428;  Dai\forth  ▼.  Culver,  Id.  961;  BeU  ▼.  i2o» 
kmd,  8  Id.  729.  And  for  inataneea  of  acknowledgmenta  held  not  to  be  anfli* 
cient,  aee  Soiiya  T.  HaU,  IZ  Id.  ^i  and  Frie$Y.  Boiaeele^  11  Id.  681 
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State    v.  Bennett. 

[HAXPBB'a  Lav  Bepobxb,  608.J 

V^HAT  Ck)NBiiTOTis  FORCIBLE  Entbt. — Where  a  man,  at  the  time  of  hii 

entry,  by  his  behavior  or  speech,  gives  those  in  possession  cause  to  fear 

that  he  will  do  them  bodily  harm  unless  they  give  way  to  him,  his  entry 

will  be  deemed  forcible. 
Where  a  Person  Enters  Peaceably,  but  turns  the  party  out  of  possession 

by  force,  or  frightens  him  out  by  threats,  he  is  guilty  of  a  forcible  entry; 

and  one  who  enters  peaceably  in  company  with  another  who  enters 

forcibly,  will  be  held  guilty  of  a  forcible  entry. 
Defendant's  Ttfle  is  not  Admissible  in  Evidenge  under  an  indictment 

for  forcible  entry  and  detainer. 
Operation  of  Writ  of  Restitution  is  not  Sctspended  by  Appeal  where 

such  writ  was  awarded  on  conviction  of  forcible  entry  and  detainer. 

Ikdiothent  for  forcible  entry  and  detainer,  by  turning  Perry 
out  of  possession  of  a  farm.  Perry  was  in  the  peaceable  pos- 
session of  the  farm  in  question,  under  a  lease  from  Quin  for 
one  year.  After  he  had  enjoyed  aud  cultivated  it  for  about  six 
months,  Bennett  informed  him  that  he  had  just  leased  the  farm 
from  Quin,  and  asked  him  to  surrender  possession  to  him.  This 
Perry  refused  to  do,  as  he  had  a  crop  in  the  ground;  whereupon 
Bennett  told  him  that  if  he  did  not  give  it  up  peaceably,  he 
would  take  it.  Shortly  after.  Perry  returned  to  the  farm  and 
found  Bennett  and  Chitty  sitting  in  the  house  on  the  lot.  Ben- 
nett rose  and  demanded  of  Perry  what  he  wanted  in  the  house, 
and  on  the  latter  asserting  his  right  thereto,  he  became  very 
angry,  and  finally  ordered  Perry  out  of  the  house.  Perry  went 
away,  leaving  Bennett  and  Chitty  in  the  house.  Chitty  was  pres- 
ent as  a  friend  of  Bennett,  but  said  nothing  to  Perry.  The  other 
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facts  are  sufficiently  stated  in  the  opinion.  Defendants  appealed 
on  the  grounds:  1.  That  tbeir  possession  having  been  peace- 
able, they  ought  to  have  been  allowed  to  show  the  title  under 
which  they  entered;  2.  Because  Perry  was  not  in  actual  pos- 
session at  the  time  of  the  entry  complained  of;  3.  Because 
there  was  no  force  of  any  kind  on  the  part  of  Bennett,  either  in 
taking  or  retaining  possession;  4.  Because  there  was  no  evi* 
dence  against  Chitty,  more  than  his  being  present. 

White  dc  Bice,  for  the  motion. 
Peiigru,  aitomey-general,  contra. 

By  Court,  Coloock,  Jr  The  first  ground  is  defective  in  ita 
foundation.  It  is  said  the  entry  was  x>6aceable,  and  that  whes 
an  entry  is  peaceable  the  owner  may  detain  by  force.  Fronc 
the  report  of  the  judge,  as  to  the  facts,  and  the  v^ell-estab- 
lished  doctrine  of  law  on  those  facts,  the  entiy  was,  to  all 
legal  intents  and  purposes,  a  forcible  entry.  "  Whenever  a 
man,  either  by  his  behavior  or  speech,  at  the  time  of  his  entry 
gives  those  who  are  in  possession  of  the  tenements  which  he 
claims,  cause  to  fear  that  he  will  do  them  some  bodily  harm, 
if  they  will  not  give  way  to  him,  his  entry  is  esteemed  forci- 
ble, whether  he  cause  such  a  terror  by  carrying  with  him  an 
unusual  number  of  servants,  or  by  arming  himself  in  such  a 
manner  as  plainly  intimates  a  design  to  back  his  pretensions 
by  force;  or  by  actually  threatening  to  kill,  maim,  or  beat  those 
who  continue  in  possession;  or  by  giving  out  such  speeches  as 
plainly  imply  a  purpose  of  using  force  against  those  who  shall 
use  any  resistance :  and  though  a  man  enter  peaceably,  yet  if 
he  turn  the  party  out  of  possession  by  force,  or  frighten  him 
out  of  possession  by  threats,  it  is  a  forcibly  entry:"  1  Bussell 
on  Crimes,  426;  Bac.  Abr.,  tit.  Forcible  Entry  (B);  1  Hawk. 
P.  C,  c.  28,  sec.  27;  Dalt.  299. 

Here,  then,  was  all  that  required.  The  defendant,  Ben- 
nett, accompanied  by  his  friend,  after  he  had  entered,  said 
to  the  prosecutor  that  he  would  use  force  if  he  did  not  give 
way  to  him.  It  is  scarcely  necessary  to  make  any  observa- 
tion on  the  second  ground,  for  if  the  prosecutor  was  not  in  the 
possession  of  this  land,  it  is  not  possible  to  possess  land.  It 
was  inclosed;  it  was  cultivated — the  crop  was  growing  on  it,  and 
he  resided  near  it,  and  was  in  the  habit  of  going  to  it  daily. 
The  circumstance  of  Bennett's  fence  forming  part  of  the  inclo- 
sure,  can  not  affect  the  case.  It  was  contended  that  there  was 
no  evidence  to  support  the  verdict  against  Ghitty.    But  it 
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may  be  asked  why  he  was  there.  The  entry  by  Bennett  was 
unlawful,  and  the  purpose  of  his  friend  can  not  be  doubteJ ; 
his  presence,  unless  accounted  for,  is  sufficient  to  warrant  the 
verdict  of  the  jury.  ''A  single  person  may  commit  a  forcible 
entry  as  well  as  a  number,  but  all  who  accompany  a  man  when 
he  makes  an  entry,  will  be  deemed  to  enter  with  him,  whether 
they  actually  come  upon  the  land  or  not.  So,  if  several  come 
together,  where  their  entry  is  not  lawful,  and  all  of  them,  except 
one,  enter  in  a  peaceable  manner,  and  that  one  only  use  force, 
it  is  a  forcible  entry  in  all  of  them,  because  they  came  in  com- 
pany to  do  an  unlawful  act:"  Russell  on  Crimes,  vol.  1,  p.  417; 
1  Hawk.  64,  sec.  22. 

Much  stress  has  been  laid  on  the  refusal  of  the  judge  to 
admit  the  title  of  the  defendant  to  be  given  in  evidence.  But 
his  answer  to  this  is  conclusive.  This  is  not  a  mode  of  trying 
the  titles  of  the  piarties.  It  was  in  evidence  that  Quin  had 
given  a  lease  to  the  prosecutor  for  a  year,  which  had  not  yet 
expired;  he  could  not,  therefore,  have  given  the  defendants 
any  authority  to  dispossess  the  prosecutor;  he  could  not  have 
done  BO  himself.  The  possession,  and  not  the  right  to  the  soil, 
18  what  the  statutes  protect.  The  last  ground  objects  to  the 
issuing  the  writ  of  restitution.  But  if  an  appeal  is  permitted 
to  suspend  the  restitution,  the  object  of  the  statutes  will  be  in 
a  great  measure  defeated.  The  great  object  of  the  statutes 
was  to  preserve  the  peace  of  the  country.  The  first  that  were 
passed  only  provided  a  punishment  for  the  force.  But  it  was 
found  that  this  was  not  sufficient.  For  men  would  incur  pun- 
ishment to  regain  the  possession  of  property  which  they  might 
want  the  use  of,  or  which  they  had  injudiciously  parted  with. 
The  statutes,  therefore,  of  Henry  YI.  and  James  I.  provided 
for  the  immediate  restitution  on  the  finding  of  the  force,  and  it 
has  been  the  practice  of  our  courts.  It  was  so  decided  in  the 
case  of  Dr.  Watkins,  and  may  be  considered  as  analogous  to 
the  case  of  an  injunction  to  stay  waste.  For  in  the  case  before 
us  the  term  had  nearly  expired,  and  the  prosecutor  would  have 
lost  his  possession  and  his  property  both,  and  might  have  been 
left  to  want.  The  motion  in  arrest  of  judgment  was  not  reg- 
ularly made,  but  it  is  the  duty  of  the  court  to  attend  to  it 
whenever  made.  For  they  can  not  pronounce  the  sentence  of 
law  on  a  defective  record.  The  indictment,  however,  in  this 
case,  for  all  the  purposes  which  yet  remain  to  be  executed,  is  a 
good  and  sufficient  indictment.  The  objection  goes  only  to 
the  matter  of  restitution;  and  as  to  that^it  is  not  now  important 
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that  it  sbonld  be  ooosidered,  for  the  term  for  which  the  prose* 
cator  has  leased  has  expired,  and  it  is  said  he  is  oat  of  the 
possession.    The  motion  is  refused. 


Stoney  V.  McNeil. 

[HABPBBli  Law  BXFO■B^  667.] 

ATTOBimr  IS  vor  Priyileoed  from  Biaciioscro  Facts  which  he  ndgfat 
hxve  known  without  being  an  attorney  in  the  caoaeu 

Whkrb  a  Bokd  Assigned  £S  Blank  is  left  by  the  assignee  thereof,  in  the 
possession  of  a  person  to  whom  one  of  the  obligors,  not  knowing  thait 
the  person  so  holding  it  was  not  the  real  owner,  paid  a  portion  of  the 
amoont  payable  thereon,  such  payment  will  be  dedncted  from  the 
amount  due  on  the  bond;  bat  an  agreement  by  such  holder,  to  release 
the  obligor  from  all  farther  liabili^  on  the  bond,  will  not  bind  the  a»> 
signee. 

Debt  on  a  bond  given  by  defendant,  and  William  and  John 
Walton,  to  Alexander  Heniy.  On  the  bond  there  was  indorsed 
an  assignment  by  Henry  to  Stoney,  and  also  a  special  gnarantee 
of  it  indorsed  by  Brown.  There  was  a  receipt  for  a  portion  of 
the  amount  of  the  bond  written  on  it  by  Brown,  in  which,  in 
consideration  of  the  sum  paid  by  McNeil,  he  exonerated  him 
from  any  further  responsibility  pn  it  Defendant  asked  the 
witness,  Bennett,  whether  or  not  the  assignment  on  the  bond 
was  in  blank,  when  Stoney  gave  it  to  him  to  sue.  He  declined 
to  answer  on  the  ground  that  it  would  betray  professional  con- 
fidence, since  he  bad  no  knowledge  on  the  subject  except  from 
the  interview  with  Stoney.  The  court  decided  that  he  must 
answer.  He  then  stated,  under  protest,  that  the  assignment 
was  filled  up  by  his  advice  in  his  office,  and  that  the  receipt 
and  guarantee  were  at  that  time  on  the  bond.  The  judge 
charged  the  jury  that  the  payment  by  McNeil  to  Biown  was 
a  good  payment,  but  that  it  was  only  a  discharge  pro  tanio. 
The  jury  found  a  general  verdict  for  the  defendant^  and  the 
plaintiff  moved  for  a  new  trial. 

Lance,  for  the  motion. 

Peiigru  and  Harper,  contra. 

By  Court,  Johnson,  J.  The  grounds  for  this  motion  present 
only  two  questions  for  the  consideration  of  the  court:  1.  As  to 
the  admissibility  of  the  evidence  of  Mr.  Bennett,  the  attorney 
of  the  plaintiff.  2.  The  effect  of  the  payments  of  Joshua  Brown, 
and  the  acquittance  or  release  indorsed  by  him  on  the  bond. 
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1.  The  relation  of  client  and  attorney  is  one  of  the  most  delicate 
and  important  which  can  well  exist  amongst  men.  On  the  one 
hand  it  elicits  the  most  unreserved  confidence,  and  on  the  other 
it  should  impose  the  most  profound  secrecy.  Hence  the  rule, 
founded  as  well  on  the  principles  of  pure  morality  as  on  the 
positive  injunction  of  the  law,  that  an  attorney  shall  not  be  per- 
mitted to  disclose  the  secrets  of  his  client  as  evidence  against 
him,  not  as  a  privilege,  to  which  the  attorney  himself  is  entitled, 
but  as  a  protection  to  the  client  against  an  abuse  of  the  confidence 
which  the  law  invited  him  to  repose  on  his  counsel,  and  which 
bis  situation  rendered  indispensable.  About  the  rule  itself  no 
one  has  doubted,  and  the  only  difficulty  has  been  in  distinguish- 
ing between  those  facts  which  may  be  denominated  confidential 
or  professional  secrets,  and  those  which  are  not. 

Judge  Buller  (N.  P.  284),  in  remarking  on  this  rule,  excludes: 
Isty  those  facts  which  came  to  the  knowledge  of  the  attorney 
before  the  retainer,  for  the  obvious  reason  that  they  did  not 
grow  out  of  the  relation  of  client  and  attorney;  2d,  facts  of  which 
he  might  have  had  knowledge  without  being  attorney  in  the 
cause;  as  where  he  is  a  witness  to  a  deed  produced  in  the 
cause,  there  he  may  be  examined  as  to  the  true  time  of  its  exe- 
cution; BO  when  the  question  was  about  an  erasure  on  a  deed  or 
wiU  produced  on  tde  trial,  he  may  be  examined  on  the  question, 
whether  he  had  before  seen  it  in  a  different  plight,  for  that,  he 
adds,  is  a  fact  within  his  own  knowledge. 

Let  us  now  test  the  objections  raised  to  the  evidence  of  Mr. 
Bennett,  by  these  modifications  of  the  rule.  The  assignment 
of  the  bond  was  in  blank;  it  had  been  subsequently  filled  up, 
and  Mr.  Bennett  is  asked  whether  he  had  not  seen  it  in  its 
former  situation,  or,  in  other  words,  whether  he  had  not  seen  it 
in  a  different  plight;  so  that  the  fact  falls  directly  under  the 
very  letter  of  the  second  modification  of  the  rule.  The  ques- 
tions when,  where,  and  for  what  purpose  it  was  filled  up,  follow 
in  consequence,  as  necessary  appendages,  and  constitute  facts 
within  his  own  knowledge,  and  which  he  was  properly  directed 
to  disclose. 

Conclusive  as  this  authority  is  on  the  question,  there  are  facta 
connected  with  it  which  deserve  to  be  stated,  and  which  of  them- 
selves would  clearly  take  the  case  out  of  the  general  rule.  In 
the  case  of  A.  Henry  v.  John  Stoney  el  al.,  determined  in  the 
court  of  equity,  and  to  which  the  plaintiff  was  a  party,  it  became 
necessary  for  him  to  show  at  what  time  and  under  what  circum- 
stances, and  for  what  purpose,  the  assignment  was  filled  up,  and 
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Bir.  Bennett  was  called  bj  bim  and  did  testify  as  to  those  facts; 
and,  on  a  former  trial  of  this  case,  he  gave  the  same  evidence  with- 
out any  objection  on  the  part  of  the  plaintiff  being  interposed;  so 
that,  in  the  one  case  directly  and  in  the  other  indirectly,  be  gave 
publicity  to  it.  It  had  been  given  to  the  witness  by  the  plaintiff 
himself,  and  no  longer  remained  a  secret  under  the  sacred  shield 
which  guards  the  relation  of  client  and  attorney;  and  if  one  is 
wounded  by  the  weapon  which  he  himself  has  unsheathed,  he  has 
no  right  to  complain. 

2.  To  come  at  a  correct  view  of  the  second  question,  it  will 
be  necessary  to  take  a  brief  view  of  the  facts  which  relate  to 
it.  The  bond  was  given  by  the  defendant  and  the  Waltons, 
and  made  payable  to  Henry;  and  the  assignment  by  him  was 
intended  to  inure  to  the  benefit  of  the  plaintiff  in  fulfillment 
of  a  certain  agreement.  Brown  had  the  possession  of  the  bond 
for  a  considerable  time,  and  while  the  assignment  was  jet  in 
blank,  and  under  circumstances  which,  if  the  defendant  was 
really  ignorant  of  the  truth  of  the  matter,  would  have  authorized 
him  to  regard  Brown  as  the  real  owner,  and  consequently  would 
have  protected  him  in  any  payment  which  he  might  have  made 
him  on  that  account,  and,  in  the  absence  of  any  proof  on  the  sub- 
ject, his  ignorance  of  the  character  in  which  he  held  it  may  be 
fairly  presumed,  and  clearly  justified  the  jury  in  drawing  that 
conclusion. 

But  there  is  not  the  shadow  of  a  pretense  to  be  deduced  from 
the  evidence  that  the  bond  belonged  to  Brown,  either  legally  or 
equitably;  all  the  facts  go  to  prove  the  contrary.    Indeed,  there 
was  something  like  an  impossibility  that  he  should,  for  he  had 
guaranteed  its  payment;  it  had  not  been  paid  by  the  obligors, 
nor  by  him  as  guarantee;  it  could  not,  therefoi'e,  belong  to  him. 
The  question,  therefore,  whether  the  part  payment  of  a  bond  is 
a  sufficient  consideration  to  support  a  contract  on  the  part  of  the 
obligee  to  release  the  whole,  and  on  which  the  counsel  have  ex- 
hibited so  much  learning  and  research,  does  not  necessarily 
arise  out  of  the  case;  and  as  it  is  not  altogether  free  from  diffi- 
culties, the  court  will  reserve  it  for  a  future  occasion.     The 
question  does  not  arise  out  of  the  case,  because,  whatever  might 
have  been  the  effect  of  such  a  contract  between  the  obligor  and 
obligee,  or  other  person  legally  entitled  to  the  bond.  Brown  did 
not  stand  in  that  relation;  he  was  a  stranger  to  the  parties  in- 
terested, and  whatever  claims  Brown's  possession  of  the  bond 
might  give  the  defendant  on  the  plaintiff,  on  account  of  pay- 
ments made  to  Brown  on  the  faith  of  his  possession,  they  are 
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clearly  Lounded  by  the  actual  injury  which  he  sustaiued,  or,  in 
other  words,  by  the  sum  which  he  paid.  Brown  had  no  interest 
in  the  bond,  legally  speaking;  he  was  not,  therefore,  entitled  to 
receive  the  money  upon  it,  or  to  make  any  stipulation  about  it; 
but  the  equitable  language  of  the  defense  is,  that  the  plaintiff, 
by  suffering  him  to  have  the  possession  indorsed,  as  it  was  in 
blank,  seduced  the  defendant  into  the  belief  that  he  was  the  right- 
ful owner;  and  confiding  on  these  appearances,  he  paid  the 
amount  credited  on  the  bond,  and  entered  into  the  agreement 
to  be  exonerated  from  any  further  liability.  Let  it  then  be 
asked,  What  injury  has  the  defendant  sustained  by  the  act  of  the 
plaintiff?  He  owed  the  whole  amount  of  the  money,  secured 
by  the  bond»  to  the  plaintiff.  The  answer  must,  therefore,  be, 
that  he  is  injured  to  the  extent  of  the  payment  made  to  Brown, 
and  when  he  is  credited  with  that,  he  stands  precisely  in  the  situa- 
tion he  would  have  done  if  it  had  never  been  in  Brown's  pos- 
session. 

The  court,  therefore,  concur  with  the  presiding  judge,  that 
the  contract  with  Brown  did  not  discharge  the  defendant  from 
further  liability  on  the  bond,  and  on  this  ground  the  motion  for 
a  new  trial  is  granted. 
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BOWKEB  V.  WAIiEEB. 


[1  VXBMOHT,  18.J 

Onx  Who  Entsbs  under  a  Comtbact  fob  thb  Pubchasb  of  lasd^  And 
makes  permanent  improvements,  can  not,  before  compljruig  with  tht 
terms  of  the  oontract,  convey  to  another  a  title,  which,  tiiongh  buying  in 
ignorance  of  the  contract,  he  can  set  np  against  the  person  with  whom  it 
was  made. 

Ejectmbht.  Plea,  not  guilty.  The  plaintiff  claimed  under 
mesne  conveyances  from  Waitstill  Sargent,  by  a  purchase  in  con- 
nection with  J.  Sargent  from  Thompson.  In  1807,  the  plaintiff 
entered  into  an  agreement  in  writing  between  himself  and  Joseph 
Hoar,  from  the  sale  and  purchase  by  the  latter  of  the  land  in 
dispute,  at  a  certain  sum  per  acre,  to  be  paid  for  in  three  years. 
Hoar  entered  upon  the  land,  made  certain  improvements,  and 
before  completing  the  payment  of  the  purchase-money,  conveyed 
to  his  son.  By  several  mesne  conveyances  the  premises  came  to 
the  defendant.  There  was  no  evidence  that  the  mesne  grantees 
or  the  defendant  knew  of  the  plaintiff's  claim;  and  no  title  ad- 
verse to  that  of  the  parties  of  record  was  shown  to  exist,  or  to 
be  asserted  by  any  person.  On  these  facts,  the  court  directed 
a  nonsuit,  subject  to  the  opinion  of  the  court. 

Huichinson  and  Marsh,  for  the  plaintiff.  Hoar,  who  entered 
under  the  contract  for  the  purchase  of  the  land,  could  not  dis- 
pute the  plaintiff's  title:  Jackson  v.  Bond,  4  Johns.  230;  Smith 
V.  LorriUard,  10  Id.  338;  Jackson  v.  Dobbin,  3  Id.  223.  And  one 
who  claims  under  Hoar,  stands  in  the  same  relation  to  the  plaint- 
iff, and  can  not  resist  his  title:  Davis  v.  Pierce,  2  T.  B.  53;  Jbdb- 
8071  V.  Hazen,  2  Johns.  22;  Jackson  v.  Whilford,  2  Cai.  215. 
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Washburn,  for  defendant. 

By  Court,  Botoe,  J.  The  general  question  submitted  is, 
whether  the  plaintiff  at  the  trial  made  out  a  case  which,  if  un- 
contradicted and  not  at  all  weakened  by  evidence  on  tbe  other 
side,  would  entitle  him  to  recover.  The  original  title  to  the 
premises  in  question  does  not  appear.  Ezra  Sargeant,  having 
a  color  of  title  under  Banny's  deed  to  a  tract  including  these 
premises,  sold  one  hundred  and  thirty  acres  thereof  to  Timothy 
Thompson,  who  entered  and  made  improvements  upon  that  part 
of  his  purchase  lying  north  of  the  stream  called  William's  river; 
ihe  part  on  the  south  side,  and  being  the  one  hundred  acies 
now  sued  for,  remaining  entirely  wild.  A  difficulty  is  here  pre- 
Beuted  in  determining  how  far  this  possession  affected  the  one 
hundred  acres,  because  we  are  not  informed  by  the  case  whether 
ihe  whole  purchase  of  Thompson  was  surveyed,  or  inclosed 
within  visible  lines  or  monuments.  That  he  claimed  the  one 
hundred  acres  is  certainly  to  be  inferred  from  his  purchase  and 
sale  of  the  same.  In  1803  Thompson  re-conveyed  to  Ezra  Sar- 
geant, who  inmiediately  deeded  to  Jabez  Sargeant  the  whole 
tract  claimed  under  Banny's  deed.  Jabez  Sargeant  thus  ac- 
quired a  color  of  title,  and  the  possession  of  Thompson,  what- 
ever it  was.  At  the  same  time  a  connection  of  some  sort  is  dis- 
covered between  Jabez  Sargeant  and  the  plaintiff,  in  relation  to 
this  property;  the  plaintiff  having  joined  with  Sargeant  in  the 
note  to  Thompson,  and  erected  a  saw-mill  on  the  twenty  acres 
in  dispute,  which  was  doubtless  done  with  Sargeant's  consent. 
Under  these  circumstances  the  agreement  between  the  plaintiff 
and  Joseph  Hoar  was  concluded  under  their  hands  and  seals  in 
January,  1807.  In  this  transaction  the  consent  and  co-opera- 
tion of  Sargeant  are  distinctly  seen;  he  having  drawn  up  and 
witnessed  the  contract,  and  consented  to  hold  it  for  the  benefit 
of  the  parties.  He  could  never  after  this  have  interfered  to  the 
prejudice  of  Hoar  in  violation  of  that  agreement.  The  entry  of 
Hoar  was  by  express  permission  of  the  plaintiff,  under  this 
agreement  to  purchase;  and  that  he  considered  his  possession 
as  subject  to  the  contract  of  purchase  appears  from  the  payments 
which  he  made.  It  follows,  in  view  of  all  this,  that  he  could 
not  have  obliged  the  plaintiff  to  show  a  title  to  the  land  in  an 
action  for  the  possession.  He  could  only  fulfill  his  contract  or 
surrender  the  possession.  In  saying  this,  we  do  not  go  the 
whole  extent  of  the  cases  cited  for  the  plaintiff.  The  plaintiff 
must  be  equally  entitled  to  recover  against  this  defendant,  un- 
less his  situation  is  different  from  that  of  Hoar.     He  is  under- 
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Biood  to  have  purchased  in  good  faith  for  a  valuable  considera- 
tion,  and  without  notice  of  any  agreement  or  connection  between 
Hoar  and  the  plaintiff.  And  hence  it  is  contended  that  the 
agreement  has  no  influence  upon  the  property  in  the  hands  of 
the  defendant,  whatever  it  might  have  had  while  the  possession, 
remained  with  Hoar.  It  is  certain,  however,  that  the  posses- 
sion  of  Hoar  is  the  main  ground,  if  not  the  sole  origin,  of  the 
defendant's  title;  and  that  possession  was  subservient  to  an 
acknowledged  paramount  right  of  the  plaintiff.  This  being  the 
character  of  the  possession,  till  within  a  few  months  of  the  de- 
fendant's purchase,  it  is  more  than  we  can  say,  from  what  has 
yet  appeared  in  the  case,  that  in  that  short  period  its  character 
was  wholly  changed. 

We  are  not  to  inquire  whether  the  agreement  could  be  ren- 
dered invalid  by  reason  of  fraud,  since  no  such  inference  necessa- 
rily results  from  the  facts  now  in  the  case,  nor  whether  a  ques- 
tion may  exist  for  presuming  it  abandoned  or  discharged  by  the 
plaintiff,  from  a  conscious  inability  to  make  the  title  which  he 
had  stipulated  to  give.  No  such  ground  is  yet  disclosed, 
and  if  it  were,  the  jury  and  not  the  court  should  make  the  pre- 
sumption. We,  therefore,  think  that  the  non-suit  was  improp* 
erly  advised  and  that  a  new  trial  must  be  granted. 

We  have  come  to  this  result  chiefly  in  reference  to  the  laiger 
tract  demanded,  and  no  opinion  is  expressed  whether  a  new 
trial  would  be  granted,  were  the  twenty  acres  the  only  subject 
of  dispute. 

New  trial  granted. 

HirroHiNsoN,  J.,  being  of  counsel  in  the  cause,  did  not  sit  in 
the  trial. 


Chittenden  v.  Barney. 

[1  Vebmomt,  28.] 

Apportionment  op  Mobtoaoe  Debt. — One  who  haa  a  mortga^  npon  two 
or  more  tracts  of  land,  in  one  of  which  a  third  person  becomes  interested, 
may  be  compelled  to  apportion  the  debt  according  to  the  value  of  the 
di£ferent  tracts,  and  release  to  the  third  person  his  tract  on  his  paying  the 
proportionate  share,  or  assign  the  whole  mortgage  to  the  third  person  on 
his  paying  the  entire  sum  dae. 

Bamb. — ^If  the  third  person  has  become  interested  by  necessity,  and  not  for 
purposes  of  speculation,  he  may  exercise  a  choice  either  to  take  an  as* 
signment  or  have  an  apportionment. 

Thx  Equitablb  SrruATioN  of  thb  Propebtt  at  the  time  the  third  person 
became  interested  must  be  regarded. 
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Two  causes  were  beard  at  the  same  time.  The  one  was  a  bill  to 
foreclose  a  mortgage  given  by  Barney  to  Chittenden  in  18 1 7  u  pon 
a  tract  of  land  in  which  the  co-defendant,  Howe,  subsequently  be- 
came interested.  The  other  was  a  cross-bill  filed  by  Howe  against 
Chittenden  and  Barney,  stating  that  the  mortgaged  premises  con- 
sisted of  one  hundred  and  six  acres;  that  execution  under  a 
judgment  against  himself  and  Barney  for  the  latter's  proper 
debt  was  levied  on  a  six-acre  piece  of  the  premises,  and  in  No- 
vember, 1821,  sold  to  him,  Howe.  The  cross-bill  prayed  that 
the  mortgage  might  be  apportioned  so  that  Howe  might  have 
the  six-acre  tract  discharged  upon  paying  the  proportionate 
amount  for  which  the  six  acres  was  responsible;  or  that  Chitten- 
den might  be  decreed  to  accept  the  payment  of  his  whole  debt 
from  Howe,  and  execute  to  him  an  assignment  of  the  mortgage; 
and  for  general  relief.  By  the  answers  it  appeared  that  in  July, 
1821,  Barney  had  sold  all  the  mortgaged  premises  except  the  six 
acres  for  his  own  benefit,  Chittenden  having  engaged  by  parol 
to  release  his  claim  under  the  mortgage;  that  the  release  was 
accordingly  given  in  1822,  without  consideration.  The  original 
bill  was  taken  as  confessed. 

AUen^  for  the  orator,  Howe.  If  Howe  be  compelled  to  pay 
the  entire  debt,  he  ought  to  have  an  assignment  of  the  whole 
mortgaged  premises:  Cheesebrough  v.  Millard,  1  Johns.  Ch.  413, 
4U  [7  Am.  Dec.  494];  King  v.  Baldwin,  2  Id.  560  [8  Am.  Deo. 
415,  in  note];  SeUs  v.  Bedieni,  Id.  394;  1  Madd.  236,  250.  But 
as  Chittenden  has  put  it  out  of  his  power  to  assign  the  entire 
mortgage,  he  having  released  a  large  portion  of  it,  the  orator 
ought  not  to  be  compelled  to  contribute  more  than  a  proportion : 
1  Madd.  237;  1  Johns.  Ch.  412;  Stevens  v.  Cooper,  Id.  430  f7 
Am.  Dec.  499]. 

Adams,  for  Chittenden. 

By  Court,  Botce,  Chancellor.  The  court  recognize  the  doc- 
trine of  equity  that  when  a  charge  or  burden  rests  upon  distinct 
funds  or  portions  of  property  and  a  third  person  becomes  inter- 
ested in  one  of  them,  he  has  a  right  to  throw  the  burden  upon 
the  other  fund  or  estate,  if  the  interests  of  the  incumbrancer  are 
not  thereby  impaired;  or  upon  discharging  the  incumbrance,  to 
have  an  assignment  of  the  prior  securities;  or  to  have  the  but- 
den  apportioned  upon  the  several  parts  of  the  property  charged 
so  that  his  share  may  be  preserved  to  him  on  discharging  a  just 
proportion  of  the  general  incumbrance.  It  is  sufficiently  evi- 
dent that  the  first  mode  of  relief  is  not  applicable  to  a  case  of 
Am.  Dbo.  Voi^  xvin—is 
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this  description,  since  the  court  can  not  justly  deprive  a  moil- 
gagee  of  bis  security  upon  the  whole  of  the  mortgaged  premises. 
We  can  ouly  regulate  bis  manner  of  holding  the  security  au.l 
enforcing  payment.  It  is  also  said  by  the  orator  that  the  second 
mode  of  relief  is  not  to  be  applied  here,  because  the  mortgagee, 
subsequently  to  the  orator's  purchase,  has  released  a  part  of  the 
mortgaged  premises,  and  therefore  that  the  orator  is  entitled  to 
an  apportionment.  We  think,  however,  that  either  of  the 
latter  modes  ma}'  be  properly  decreed  on  this  occasion.  We 
are  to  look  at  the  equitable  situation  of  the  property  at  the  time 
of  the  orator's  purchase.  At  that  time  Chittenden  must  be  con- 
sidered as  under  obligation  to  release  to  Barney  or  bis  grantee 
that  part  of  the  Hubbell  farm  lying  east  of  the  road,  and  his  se- 
curity was  upon  the  remaining  estate  only.  This  is  the  estate 
by  which  assignment  or  apportionment  must  be  made.  To  hold 
a  different  doctrine  would  be  to  punish  the  mortgagee  for  the 
exercise  of  that  benevolence  by  which  he  was  induced  to  relin- 
quish a  part  of  his  security. 

As  the  orator  was  probably  influenced  to  make  the  purchase 
by  the  situation  in  which  he  stood  as  bail  for  Barney,  he  appears 
in  a  better  character  than  that  of  a  mere  speculator  or  a  volunteer. 
He  is  therefore  to  have  that  choice  between  assignment  and  ap- 
portionment, which,  under  other  circumstances,  would  more  prop- 
erly rest  with  Chittenden.  The  orator  will  be  pennitted  either 
to  pay  to  Chittenden  the  amount  of  his  debt,  and  take  a 
conveyance  of  all  the  property  now  holden  by  the  mortgage,  he 
to  pay  such  proportion  of  the  debt  as  the  value  of  the  orator's 
purchase  bears  to  that  of  all  the  estate  holden  in  secuzityy 
otherwise  a  common  decree  of  foreclosure  in  favor  of  Chitten- 
den to  take  effect,  and  in  either  event  a  decree  passes  against 
Barney.  To  enable  the  orator  to  avail  himself  of  the  alter- 
native here  given,  we  find  from  the  evidence  the  value  of  the 
orator's  purchase  to  be  three  hundred  dollars,  and  that  of  the 
remaining  estate  to  be  fourteen  hundred  dollars. 


The  following  CRinciaM  of  this  decision  is  made  by  Jndge  Bediield,  in 
the  coarse  of  the  opinion  of  the  court  deUvered  by  him  in  Oaiat  v.  Adanu, 
24  Vt  70,  74:  **  We  think  the  case  of  Ilotoe  v.  ChUUnden,  1  Vt,  carried  the 
notion  of  apportioning  a  mortgage  secarity  upon  the  di£ferent  parcels  of  the 
security  further  than  is  altogether  consistent  with  the  rights  of  the  mort- 
gagee. Under  our  practice,  a  sale  of  the  premises  is  never  decreed.  All, 
then,  which  would  be  consistent  with  the  rights  of  the  mortgagee  is  to  ap* 
portion  the  mortgage  upon  the  land  according  to  valae,  and  first  foredoae 
the  mortgage,  then  give  a  time  for  the  owner  of  each  portion  to  redeem  ius 
portion,  and  upon  failure,  to  be  f oredoeed,  and  if  both  or  neither  redeemed, 
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that  will  end  it.  If  one  redeems  his  portion,  and  the  other  not,  then  the 
one  redeeming  his  own  mnst  also  redeem  the  other,  oriorfeit  the  whole  estate, 
and  if  he  does,  then  he  is  to  be  allowed  to  take  the  whole  estate.  This  will 
do  equity  to  all  parties,  and  it  is  the  only  way  it  can  be  done  under  our 
practice,  as  it  teems  to  me.*' 


Mabtin  v.  Martin. 

[1  Tebmoiit,  91.] 

Admdvistbatob  can  not  Ihpbach  the  Deed  of  his  intestate  as  fraudulent 
against  creditors,  although  there  be  no  other  fund  from  which  their 
debts  can  be  paid. 

Ejectment.  The  plaintiff,  administrator  of  John  Martin, 
under  whom  the  defendant  claimed,  sought  to  impeach  the 
deed  given  to  the  latter  by  the  intestate,  on  the  ground  that  it 
was  fraudulent  against  creditors.  The  question  submitted  was 
upon  the  admissibility  of  the  evidence  showing  the  frauds  the 
court  below  having  rejected  it. 

Adorns^  for  the  plaintiff. 

Bailey^  contra. 

By  Court,  Hutohinson,  J.  The  only  question  presented  in 
this  case  is,  whether  the  court  decided  correctly  in  excluding 
the  testimony  offered  by  the  plaintiff  to  prove  that  the  deed 
from  the  intestate  set  up  by  the  defendant  was  executed  for  the 
fraudulent  purpose  of  defeating  his  creditors  in  the  collection 
of  their  debts  ?  If  this  were  admissible  at  all,  it  would  not 
avail  as  against  the  defendant,  unless  accompanied  with  tes- 
timony to  show  him  conusant  of  the  fraud  before  or  at  the  time 
of  his  purchase.  This  is  urged  as  a  point  in  the  defendant's 
brief,  and  has  been  so  long  and  so  repeatedly  decided  as  not  to 
be  considered  vexaia  questio,  and  the  case  does  not  state  any 
offer  of  the  plaintiff  to  prove  the  defendant  conusant  of  this 
fact.  This  would  seem  a  defect  in  the  statement  offered.  But 
that  which  the  plaintiff's  counsel  have  urged  will  be  considered. 
Our  statutes,  see  p.  171,  sec.  14,  and  p.  266,  sec.  7,  render 
fraudulent  conveyances  void  as  against  the  person  whose  right, 
debt,  or  duty  is  intended  to  be  avoided;  but  not  so  with  regard 
to  the  person  conveying.  £te  is  not  permitted  to  avail  himself 
of  his  own  wrong  to  avoid  his  deed.  It  would  not  be  good 
policy  to  hold  out  such  inducements  to  fraudulent  contracts,  as 
to  suffer  a  man  to  transfer  his  property  to  avoid  payment  of 
his  debts,  and  when  that  object  is  gained,  recover  back  his 
property.    This  is  neither  admitted  by  statute  nor  common  law. 


676  Lampson  v.  Fletcher.  [Yermont^ 

The  property  thus  conveyed  is  fatally  gone  from  the  perBon 
conveying.  The  plaintiff  claims  as  administrator,  and  for  the 
benefit  of  creditors;  and  this  is  urged  as  the  only  method  bv 
^hich  creditors  can  exert  their  right  over  the  property  thus  con- 
veyed to  their  injury.  But  the  court  consider  that  the  powers 
of  the  administrator  extend  only  to  the  rights  which  the  de- 
ceased possessed  at  the  time  of  his  decease.  He  literally  rep- 
resents the  deceased  for  all  the  purposes  of  collecting  and 
paying  his  debts,  and  settling  his  estate,  and  can  recoyer  as  ad- 
ministrator in  no  case  in  which  the  intestate  could  not  have  re- 
covered, were  he  living.  The  court  are  not  called  upon  to  decide 
whether  the  creditors  have  any  remedy  upon  the  facts  in  this 
case.  There  would  be  great  difficulties  in  any  action  at  law. 
For  they  can  maintain  no  action  for  the  land  without  first  ob- 
taining a  title  by  levy,  and  in  order  to  do  that,  they  must  bring  an 
action  against  the  administrator;  and  this  is  prevented  by  the 
insolvent  representation,  unless  in  a  very  improbable  occurrence, 
vhich  would  render  the  administrator  liable  in  his  own  right. 

If  no  remedy  at  law  can  be  devised,  that  will  afford  one  reason 
for  applying  to  the  court  of  chancery,  whose  decision  might  do 
justice  to  the  creditors,  without  the  absurd  consequence  of  giv- 
ing the  surplus,  if  an}',  to  the  heirs  of  the  intestate  who  had 
thus  fraudulently  conveyed.  But  the  court  are  not  disposed 
to  anticipate  all  the  difficulties  that  might  be  raised  to  an  ap- 
plication in  chancery,  nor  all  the  ways  in  which  the  same  might 
be  obviated;  yet  that  course  appears  at  present  more  plausible 
than  any  action  at  law.  However,  whether  there  may  or  may 
not  be  another  and  better  remedy,  this  action  in  favor  of  the 
administrator  can  not  be  maintained  against  the  deed  of  his  in- 
testate, which  conveyed  all  his  right  to  Frazer,  under  whom 
the  defendant  shows  title.  The  testimony  offered  by  the 
plaintiff  was  correctly  excluded,  and  judgment  must  be  entered 
according  to  the  verdict. 

Thb  Bxcovert  bt  Exsodtobs  and  AnioNisTBATOBS  of  ■■■etn  frudn- 
lently  transferred  by  the  decedent,  is  diBCiused  in  the  note  to  Smn^  ▼• 
Handley,  14  Am.  Deo.  157. 


Lampson  V.  F 

[IVbbmokt.  188.J 
A  Shxbxfv  is  not  a  Tbespasser  when  he  levies  an  execation  npon  the 
property  of  the  maker  of  a  note  under  a  judgment  recovered  by  ta 
indorsee,  although  the  maker  forbids  the  sheriff  to  proceed,  and  sbowi 
him  a  discharge  from  the  nominal  plaintiff. 
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Trespass  bronght  by  Lampson  against  Fletcher,  a  sheriC 
The  case  appears  from  the  opinion.  Judgment  for  the  de- 
fendant. 

Hector  Adams  and  Svnfl^  for  the  plaintiff  in  error. 

Blodgei  and  AUen,  contra. 

By  Court,  Hxttohinson,  J.  The  court  are  equally  disposed  to 
protect  the  bona  fide  assignee  of  a  note  in  his  right  of  action,  if 
any  such  right  exists  upon  the  note,  and  the  rights  of  the  signer 
of  the  note  to  make  any  defense  that  exists  before  he  has  notice 
of  the  assignment;  but  we  think  each  must  attend  to  his  rights 
in  proper  season,  and  not,  by  letting  the  proper  season  go  by 
neglected,  so  pursue  his  rights  afterwards  as  unnecessarily  to 
embarrass  the  rights  of  the  other  party,  and  more  especially  the 
rights  of  a  public  officer.  In  this  case,  when  the  note  was  sued, 
the  defendant,  Lampson,  ought  to  have  made  his  defense^ 
whether  it  were  an  o£Giet  or  discharge  from  Jennison,  before 
judgment  against  him.  The  suit  was  then  under  the  care  of 
Austin,  the  assignee,  and  he  would  have  had  opportunity  to 
meet  this  defense  and  show  it  unjust,  if  he  could.  But  Lamp- 
son,  instead  of  thus  preferring  his  defense  where  Austin  could 
know  and  meet  it,  takes  his  judgment  in  his  action  against 
Jennison,  of  which  action  Austin  was  probably  ignoraut;  if  not^ 
he  had  no  right  to  appear  in  it;  and  while  Austin's  execution  ia 
in  the  hands  of  the  sheriff,  he  procures  a  discharge  from  Jenni- 
son, by  offsetting  judgments,  and  shows  this  discharge  to  the 
sheriff,  and  forbids  his  proceeding  with  the  execution,  while 
Austin,  whose  ownership  was  kuown  to  Lampson  long  before 
his  suit  upon  the  note,  asserts  his  right  to  control  the  execu- 
tion, and  directs  the  sheriff  to  proceed.  He  follows  the  direc- 
tion of  Austin,  levies  upon  a  wagon  of  Lampson,  for  which 
he  brought  bis  action  of  trespass. 

Under  these  circumstances,  the  sheriff  did  right  in  obeying 
Austin.  Lampson  had  neglected  his  defense  till  the  note  had 
passed  into  a  judgment,  which  warranted  the  execution,  which 
was  prima  fade  a  good  authority  to  take  the  wagon.  Lamp- 
son  had  no  right  to  stop  the  course  of  this  execution  by  a  dis- 
charge merely  from  Jennison,  who,  as  Lampson  knew,  had  con- 
veyed the  note  to  Austin.  If  he  would  stop  the  progress  of 
the  execution  in  this  stage  of  it,  he  must  resort  to  his  audita 
querela  in  which  the  merits  of  his  claim  may  be  tried,  and  Lis 
bonds  to  prosecute  will  keep  good  and  safe  the  rights  of  Austin 
while  the  matter  is  in  litigation. 
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In  the  course  taken  by  Lampson,  Fletcher  must  either  obey 
or  disobey  a  regular  and  legal  execution  at  the  peril  of  deciding 
correctly  a  dispute  between  Austin  and  Lampson  about  the 
defense  which  Lampson  had,  but  did  not  make,  to  the  note 
assigned  to  Austin.  If  he  decided  this  point  wrong  and  obeyed 
the  process,  Lampson  treats  him  as  a  trespasser.  If  he  de- 
cided the  same  point  wrong  and  disobeyed  the  process,  Anstiii 
has  his  action  in  the  name  of  Jennison  for  such  neglect. 

It  will  not  do  to  sanction  a  course  which  necessarily  places  a 
eheriff  in  such  a  dilemma.  When  a  discharge  is  shown  to  a 
fiheriff  from  the  person  who  is  the  owner  of  the  debt,  and  the 
sheriff  knows  him  to  be  the  owner,  and  has  no  doubt  about  the 
fairness  of  the  discharge,  if  the  sheriff  should  proceed  with  the 
execution  regardless  of  such  discharge,  he  would  probably 
be  considered  a  trespasser.  But  he  must  not  be  so  considered 
in  the  present  case.  He  was  not  obhged  to  take  the  respon- 
sibility of  disobeying  both  the  directions  of  Austin,  who  gaye 
him  the  execution,  and  the  precept  of  the  execution  itself: 
Luddington  v.  Peck^  2  Conn.  700. 

The  judgment,  therefore,  of  the  county  court,  which  was  in 
favor  of  the  sheriff,  is  affirmed,  with  additional  cost. 


Haven  v.  Hobbs. 

[1  Ybbmovt,  388.] 

Thb  Patob's  Siokatukb  Affixed  bt  thb  Nominal  Patxx  to  a  promisaoty 

note,  will  bind  the  payor. 
It  is  Sufficibnt  Consideration  fob  a  Note  that  it  was  given  for  the  dia* 

charge  of  bastardy  proceedings  institnted  by  the  mother  against  tha 

father,  the  maker  of  the  note. 
A  Receipt  Executed  bt  the  Nominal  Payee  in  frand  of  the  person  for 

whose  benefit  the  note  was  given,  is  void. 

AssimpsTT  on  a  promissory  note.  Yerdict  for  the  plaintiff. 
Motion  for  a  new  trial  on  exceptions  taken  hy  the  defendant. 
The  signature  of  Hobbs  was  affixed  by  Lather  at  his  request; 
4he  note  was  given  in  consideration  of  the  dismissal  of  bastardy 
proceedings  instituted  by  the  plaintiff 's  sister  against  the  de- 
fendant, the  reputed  father  of  the  illegitimate  child;  and  was 
made  payable  to  the  plaintiff  by  consent  of  all  concerned, 
although  he  had  no  interest  in  the  note.  A  receipt  signed  by 
the  plaintiff  for  the  amount  of  the  note  was  given  in  evidence. 
It  was  on  these  points  that  the  question  in  the  case  arose. 

Lindey  and  Waller,  and  8.  S,  Phelps,  for  the  defendant.    Evi- 
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dence  in  contradiction  of  the  receipt,  tending  to  show  who  was 
the  real  payee  in  the  note,  ought  not  to  have  been  admitted: 
Bauerman  v.  Badenius,  7  T.  E.  663;  Rex  v.  Edrdvnck,  11  East, 
683;  Craib  v.  ITAelh,  7  T.  R.  670;  Bidkley  v.  Landon,  3  Conn. 
76.  There  was  no  valid  consideration  for  the  note:  WUde  v. 
Griffin,  5  Esp.  143;  Cole  v.  Gcxwer,  6  East,  110;  Wathins  v.  ffetv- 
leU,  1  Brod.  &  B.  1;  Toumson  y.  WUaon,  1  Camp.  396. 

Bales,  contra. 

By  Goort,  Tubnbb,  J.  This  case  presents  three  questions:  1. 
Whether  Hobbs'  note  was  invalidated  by  the  fact  that  his  name 
was  signed  by  the  payee,  at  his  request;  2.  Whether  it  was  void 
for  want  of  consideration;  and  3.  Whether  it  is  discharged  by 
the  receipt. 

As  to  the  first  question,  by  the  common  law,  the  payor  of  a 
note  may  unquestionably  bind  himself  by  a  note  to  which  his 
signature  is  affixed  by  a  third  person  at  his  request.  The  {>erson 
who  thus  affixes  the  signature,  is  regarded,  not  so  much  an  agent, 
as  an  instrument  used  by  the  payor  to  perform  the  act  by  which 
he  binds  himself.  If  this  act  is  performed  by  a  bystander  at 
the  request  of  the  payor,  the  latter  certainly  is  precluded  from 
calling  it  in  question.  Haven  had  no  interest  in  this  note,  and 
affixed  Hobbs'  name  to  it  at  his  request;  and  it  is  impossible  to 
perceive  why  the  fact  of  Haven's  being  the  nominal  payee, 
should  make  any  difference. 

As  to  the  second  question,  the  consideration  for  this  note  was 
the  discharge  of  a  prosecution  instituted  by  the  sister  of  the 
plaintiff  against  the  defendant,  under  the  statute  of  bastardy, 
for  the  support  of  her  bastard  child,  etc.  The  court  charged 
the  jury,  in  substance,  that  if  they  believed  the  defendant  was 
the  father  of  the  child,  the  discharge  of  the  prosecution  would 
be  a  good  consideration  for  the  note;  and  the  verdict  of  the  jury 
is  conclusive  as  to  this  fact.  The  only  question  on  this  point, 
therefore,  is,  whether  she  had  such  an  interest  in  that  prosecu- 
tion that  she  had  a  right  to  compromise  or  discharge  it.  By 
the  statute,  page  366,  when  any  single  woman  shall  be  delivered 
of  any  bastard  child,  or  shall  declare  herself  to  be  with  child, 
and  that  such  child  is  likely  to  be  born  a  bastard,  and  shall 
charge  any  person  in  wnting,  and  on  oath  before  any  justice  of 
the  peace,  with  being  the  father  of  the  same,  the  justice  may 
issue  his  warrant  for  the  apprehending  of  the  person  so  charged, 
may  bind  him  over  to  the  next  term  of  county  court,  and  if  the 
county  court  shall  adjudge  such  person  to  be  the  father,  to 
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charge  ^itti  "with  the  payment  of  money  for  the  assistance  of 
the  mother,  for  her  expenses  already  accrued  in  the  premises, 
and  for  the  future  support  of  the  child."  So  far  the  statute 
considers  the  prosecution  to  be  exclusively  the  mother's  and  for 
her  benefit.  But  her  interest  is  liablb  to  be  defeated  by  several 
contingencies.  The  only  one  deemed  material  to  be  mentioned 
here,  is  that  which  gives  the  overseers  of  the  poor  of  the  town, 
likely  to  be  charged  with  the  support  of  tbe  child,  the  right  to 
commence  the  prosecution,  or  to  control  and  manage  the  same, 
when  commenced  by  the  mother,  if  they  shall  judge  the  interest 
of  the  town  to  require  it.  This  they  are  authorized  to  do  on 
certain  terms  and  conditions  prescribed  by  the  statute,  on  the 
performance  of  which,  they  are  to  have  '*  all  the  benefits  of  this 
act  to  which  the  woman  would  be  entitled."  Had  the  town  in- 
terfered with  the  prosecution  instituted  by  the  mother,  the  de- 
fendant should  have  shown  it;  but  of  this  there  is  no  pretense. 
And  it  is  therefore  regarded  by  the  court  as  subject  to  her 
control. 

Third.  It  is  admitted  by  the  case,  that  the  note,  though  run- 
ning to  the  plaintiff,  was  taken  for  the  sole  benefit  of  the  sister, 
and  left  in  her  bands  to  be  paid  to  her.  If  tbe  pay  was  made 
to  the  plaintiff,  it  was  in  violation  of  her  equitable  interest,  and 
contrary  to  tbe  express  understanding  of  all  concerned  in  the 
transaction.  This  court  have  repeatedly  decided  to  protect 
equitable  interests;  nor  is  there  any  case  known  which  would 
require  us  to  give  effect  to  a  collusive  understanding  between 
the  plaintiff  and  defendant  in  violation  of  the  rights  of  a  third 
person. 

Judgment  of  the  county  court  is  affirmed. 


Arms   v.  Burt. 

[1  Ybbmomt,  803.J 

A  Conveyance  to  a  Man,  His  Heirs,  and  Assigns,  as  long  as  wood  grows 

and  water  mna,  creates  a  fee  simple. 
A  Writing  Intended  as  a  Reconveyance,  but  not  sealed  or  acknowledged, 

is  wholly  inoperative. 
The  Rejection  of  Evidence  of  a  Breach  of  condition  and  abandonment 

of  lessee,  is  erroneous,  if  offered  in  connection  with  proDf  of  re-entry  for 

condition  broken. 
A  Levy  of  an  Execution  upon  all  the  Right,  title,  and  interest  of  the 

defendant  in  and  unto  a  certain  tract  of  land  particularly  described,  is 

void. 

EjEOTMEirr.     General  issue  pleaded.     The   plaintiff  derived 
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title  uDder  an  execution  and  sale  of  the  premises,  issued  against 
Erastus  Burt.  E.  Burt's  title  was  under  the  defendant,  Jona- 
than Burt,  by  Tirtue  of  an  instrument  leasing  the  premises  to 
£raBtus,  his  heirs,  and  assigns,  ''  as  long  as  wood  grows  and 
water  runs,"  upon  certain  conditions,  dated  August  9,  1819. 
The  defendant  offered  evidence  to  prove  breaches  of  the  condi- 
tions and  an  abandonment  by  Erastus  of  the  premises  prior  to 
the  sixth  of  August,  1825,  on  which  day  the  following  entry 
was  made  on  the  margin  of  the  instrument  : 

"Know  all  men  by  these  presents,  that  we,  Jonathan  Burt 
and  Erastus  Burt,  parties  to  this  lease  hereto  annexed,  have, 
and  hereby  do  release,  discharge,  and  exonerate  each  other  from 
all  and  every  condition,  provision,  stipulation,  or  agreement 
herein  or  therein  contained,  and  hereby  each  of  us  to  the  other 
quitclaim  all  our  right,  title,  interest,  or  demand  in  or  unto  said 
conditions,  provisions,  or  agreements  therein  contained,  hereby 
acknowledging  each  other  to  be  mutually  and  completely  dis- 
charged to  all  intents  and  purposes.  Done  this  sixth  day  of 
August,  1825.     Witness  our  hands:  Jonathan  Bubt, 

EaASTus  Burt." 

The  BherifiTerreturn  upon  the  levy  stated:  *'  I  did  levy  the  said 
writ  of  execution  on  all  the  within  named  Erastus  Burt's  right, 
title,  and  interest  in  and  unto  a  certain  tract  or  parcel  of  land, 
etc.,  described  as  follows,"  then  described  the  same  land  set  out 
in  the  lease. 

W,  (7.  Bradley,  for  the  defendant.  The  lease  was  terminated 
by  avoidance:  Co.  Lit.  214,  b;  Shep.  Touch.  151, 153;  3  Co.  64, 
b;  2  Com.  Dig.  352,  8,  6,  95,  b;  106,  48,  b;  Shep.  Touch.  154; 
Co.  Lit.  215,  a;  Com.  Dig.  352,  tit.  Condition.  There  was  not 
even  an  equity  remaining  in  the  lessee:  5  Wood. Convey.  543;  4 
Wood.  245,  n;  9  Mod.  113.  The  levy  of  the  execution  was  de- 
fective: 4  Co.  74;  2  Lev.  121;  8  T.  B.  113, 124. 

Phelps,  contra. 

By  Court,  Hutchinson,  J.  The  plaintiff's  title,  being  by  vir- 
tue of  a  levy  of  an  execution  in  his  favor  against  one  Erastus 
Burt,  the  great  questions  that  arise  are,  whether  Erastus  had 
any  title  that  could  pass  by  levy  ?  And  whether  this  levy  is 
sufficient  to  vest  that  title  in  the  plaintiff?  The  case  allowed 
shows  the  title  to  the  premises  once  in  Jonathan  Burt,  the  de- 
fendant, and,  also,  that  whatever  title  Erastus  Burt  had  at  the 
time  of  the  levy,  he  derived  from  said  Jonathan,  by  virtue  of  the 
lease  referred  to  in  the  case. 
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Upon  the  trial,  at  the  county  court,  the  counsel  for  the  de- 
fendant rested  their  defense  piincipally  upon  the  writing  signed 
by  said  Jonathan  and  Erastus  in  the  margin  of  the  record  of 
said  lease.  This  was  relied  upon  as  a  surrender  by  Erastus  of 
the  lease,  and  all  his  interest  derived  from  it,  to  said  Jonathan. 
We  are  now  called  to  decide  the  legal  effect  of  that  writing. 
But  the  nature  of  the  lease  must  be  first  understood. 

The  lease  is  not  a  lease  for  years  merely,  but  conveys  a  present 
fee,  determinable  upon  the  non-performance,  by  Erastus,  of  the 
conditions  and  duties  named  in  the  lease  on  his  part  to  be  per- 
formed. It  has  the  formalities  of  a  deed,  signed,  sealed,  wit- 
nessed, and  recorded.  It  runs  to  him,  his  heirs,  and  assigns, 
and  continues  so  long  as  "  wood  grows  and  water  runs."  These 
terms  extend  as  fully  beyond  the  use  of  land,  as  the  term  for- 
ever. 

But  this  title  was  to  cease,  and  the  land  revest  in  Jonathan, 
upon  the  failure  of  Erastus  to  perform  the  stipulations  on  his 
part.  Now,  what  should  be  the  effect,  upon  this  lease,  of  the 
writing  in  the  margin  of  the  record,  signed  by  the  parties  to  the 
lease  ?  It  probably  is  not  what  was  intended  by  the  parties.  It 
is  not  a  conveyance  back  of  the  estate,  for  it  has  no  seals  nor 
acknowledgment.  Nor  can  it  be  a  discharge  of  the  covenants 
of  Erastus,  for  it  contains  no  consideration.  None  is  pretended 
but  mutuality,  and  that  does  not  exist.  Nothing  passes,  or  is 
discharged  from  Erastus  to  Jonathan,  to  stand  as  a  considera- 
tion for  the  discharge  of  Jonathan's  claim  on  the  covenants  of 
Erastus.  This  writing,  as  it  now  appears,  must  be  wholly  in- 
operative. It  can  neither  be  a  surrender  nor  discharge  of  the 
title  of  Erastus,  nor  discharge  of  his  covenants.  Had  it  been 
so  executed  as  to  reconvey  the  estate  to  Jonathan,  that  would 
have  formed  a  good  consideration  to  support  the  same  instru- 
ment, as  a  discharge  from  Jonathan  to  Erastus  of  his  covenants. 

The  case  shows  that  the  defendants,  on  trial,  offered  to  prove 
a  failure  of  Erastus  to  perform  the  conditions  of  said  lease,  on 
his  part,  before  said  writing  in  the  margin  was  executed;  and, 
also,  that  ever  since  that  time,  he  has  wholly,  abandoned  the 
premises,  and  neglected  every  stipulation  of  the  lease.  This 
was  rejected  by  the  court,  and  probably  ought  to  have  been 
admitted;  it  certainly  ought,  if  it  had  been  offered  in  connection 
with  evidence  to  show  that  said  Jonathan  had  re-entered  upon 
the  premises  for  a  breach  of  condition.  The  nature  of  the  lease 
being  as  above  described,  Jonathan  was  not  obliged  to  re-enter; 
but  might  stand  aloof  and  rely  upon  his  remedy  upon  his  cov- 
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enants  against  Erastus.  Or  if  lie  chose  to  re-enter  upon  breach 
of  the  condition,  he  might  do  so,  and  thereby  the  estate  would 
revest  in  him,  and  Erastus  be  no  longer  liable  for  that  support 
be  had  covenanted  in  the  lease.  And  the  recovery  of  Jonathan 
upon  his  covenants  in  sncH  case  ivould  only  be  for  the  damage 
he  sustained  before  his  re-entry.  But  it  seems  Jonathan  was  in 
possession  before  this  suit  was  brought.  Probably  that  might 
have  been  urged  as  a  sufficient  re-entry  to  revest  the  estate. 

Now,  if  such  an  estate  as  Erastus  had  in  the  premises  be  lia- 
ble to  levy  of  execution  at  all,  the  plaintiff,  by  his  levy,  could 
gain  no  better  or  greater  estate  than  he  found  in  Erastus.  That 
is,  a  present  estate  in  fee,  to  hold  upon  the  performance  of  that 
multifarious  condition;  and  on  failure  so  to  perform,  lose  the 
estate  wholly  by  its  reverting  to  said  Jonathan. 

As  the  merits  of  this  part  of  the  case  have  not  been  tried  at 
all,  a  new  trial  must  be  granted.  An  objection  is  now  raised  to 
the  levy  under  which  the  plaintiff  claims  to  have  obtained  the 
title  of  Erastus  Burt.  This  passed  sub  silentio  at  the  trial;  but 
as  the  case  is  drawn  up,  this  question  is  now  fairly  presented. 
As  a  new  trial  is  granted,  we  are  disposed  to  inform  the  parties 
what  views  the  court  entertain  upon  this  point  also. 

Upon  recurrence  to  the  levy,  we  find  that  the  officer  did  not 
levy  upon  the  land,  but  upon  the  right,  title,  and  interest  of 
Erastus  Burt  in  and  unto  the  land.  The  land  itself  is  after- 
wards well  described;  and  the  officer  returns  that  the  apprais- 
ers appraised  the  premises.  Yet  the  word  "premises"  must 
mean  what  was  levied  upon,  which  we  find  to  be  Erastus  Burt's 
interest  in  the  land.  The  levy  should  have  been  upon  the  land 
itself,  and  the  appraisal  should  have  been  of  the  land  itself, 
subject  to  such  an  incumbrance,  describing  it  particularly. 

As  the  levy  is,  we  may  ask.  What  interest  had  Erastus  in  the 
land?  What  did  the  sheriff  suppose  it  to  be?  What  did  the 
appraisers  suppose  it  to  be  ?  The  learned  counsel  here  in  court 
differ  much  about  this  interest;  and  how  can  it  be  ascertained 
how  the  appraisers  viewed  it  ? 

In  the  case  of  Elijah  Paine  v.  Lindley  Webster  et  al. ,  decided 
at  St.  Albans,  on  the  present  circuit  (1  Yt.  101),  a  similar  ques- 
tion was  raised  and  very  fully  considered,  and  the  levy  consid- 
ered void.     We  consider  this  levy  void  also. 

A  new  trial  is  granted. 
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Thompson  v.  Boabdman. 

[1  Yebmoxt*  367.1 

A  GuABDiAK  OF  A  Sfendthbift  hos  authority,  as  each,  to  aell  trees  stautding 
on  his  ward's  land,  and  may  receive  the  money,  or  take  notee  therefoTy 
payable  to  himaelf. 

Thb  Ward  can  not,  after  thb  Guardianship  ceases,  diachazge  auch 
notes;  more  especially  if  the  ward  is  indebted  to  the  guardian  for  ad- 
vances made. 

If  None  of  the  Timber  bad  been  Taken  daring  the  goardiaoship,  and  after 
its  termination  the  ward  had  refused  to  allow  it  to  be  taken,  aaeh  facta 
might  constitute  a  good  defense  to  an  action  on  the  note. 

Assumpsit  on  a  promissory  note.     At  the  time  the  nofe  was 
executed  Thompson  was  guardian  of  one  Daniel  Hnrlbort,  and 
by  virtue  of  his  authority  as  such  sold  a  quantity  of  pine  tim- 
ber on  Hurlburt's  land  to  Amos  Boardman,  receiving  in  coDSid- 
eration  the  notes  of  Amos  and  Henry  Boardman,  payable  to 
himself,  one  of  which  was  the  note  in  suit.    The  defense  was 
want  of  consideration,  and  discharge  of  the  note  by  Hurlburt 
after  he  was  released  from  his  wardship.   The  plaintiff  was  per- 
mitted to  read  in  eFidence,  against  the  defendants'  objection,  a 
bill  of  sale,  dated  January  19,  1825,  of  six  thousand  feet  of 
pine  timber  standing  on  Hurlburt's  land  to  Ajnos  in  considera- 
tion of  a  sum  for  which,  it  was  recited,  the  Boardmans  gave 
their  notes  to  plaintiff.     The  instrument  was  signed  "  Daniel 
Hurlburt,  by  his  guardian,  J.  C.  Thompson.''    It  was  admitted 
that  Hurlburt  was  released  from  his  wardship  on  the  twelfth  of 
March,  1825. 

The  defendants,  then,  gave  evidence,  against  plaintiff's  ob- 
jection, that,  in  April,  1825,  Hurlburt,  in  consideration  of  a 
sum  of  money  received  from  the  Boardmans,  executed  to  them 
a  discharge  of  the  notes  given  to  Thompson,  together  with  a 
bond  of  indemnity  against  any  loss  they  should  sustain  by  rea- 
son of  Thompson's  claim  against  them  on  the  notes.  The  dis- 
charge recited  that  the  Boardmans,  not  having  cut  all  the  tim- 
ber to  which  they  were  entitled  under  their  contract  with 
Thompson,  should  be  permitted  to  enter  and  take  what  was 
then  due  to  them.  The  written  release  and  bond  were  given  in 
evidence.  A  deposition  was  offered  in  evidence  that  Thompson 
told  Boardman  in  May,  deponent  thought,  not  to  pay  Hurlburt 
the  amount  of  the  notes,  as  the  notes  were  his,  Thompson's, 
property,  and  that  he  had  made  advances  to  Hurlburt  on  ao« 
count,  which  had  not  been  paid.  The  deposition  was  excluded, 
AS  was  evidence  offered  by  the  plaintiff  to  prove  that  at  the  time 
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the  defendants  paid  the  amount  of  the  notes  to  Hurlburt,  he 
^aa  indebted  to  the  plaintiff  in  a  larger  sum. 
Yerdiet  by  direction  for  the  defendants. 

T?u>mp8on  and  AUen,  in  support  of  a  bill  of  exceptions,  on  be- 
half of  plaintiff. 

Adams  and  Bailey,  contra. 

By  Court,  Pbemtiss,  J.  The  statute,  prescribing  the  powers 
and  duties  of  a  guardian  of  a  spendthrift,  authorizes  and  em- 
powers the  guardian  to  take  into  his  possession  all  the  lands, 
goods,  chattels,  rights,  and  credits  of  the  ward,  and  the  same 
to  dispose  of  and  manage  to  the  best  advantage  of  the  ward  and 
his  heirs;  provided,  that  he  shall  not  sell  and  convey  the  lands 
of  the  ward  without  the  order  and  permission  of  the  supreme 
court.  And  if  any  person  shall  detain  or  withhold  the  lands, 
goods,  chattels,  rights,  or  credits  of  the  ward,  the  guardian 
may  demand  and  recover  the  same  by  due  course  of  law ;  and 
out  of  the  estate  he  is  to  pay  the  just  debts  of  the  ward,  who  is 
rendered  incompetent  to  make  any  bargain  or  contract  what- 
ever: Comp.  Stat.  p.  374,  sees.  14, 15. 

By  the  statute,  the  guardian  of  a  spendthrift  is  entitled  to 
the  possession  both  of  the  personal  and  real  estate  of  the  ward, 
for  the  support  of  the  ward  and  the  payment  of  his  debts;  and 
by  the  general  nature  of  his  trust  he  is  vested  with  an  authority 
certainly  not  less  extensive  than  that  of  a  guardian  of  an  infant 
at  common  law.  In  the  latter  case,  the  guardian  is  held  to 
have  such  an  interest  in  the  ward's  estate  as  enables  him  to 
lease  it,  to  avow  for  damage  feasant,  and  to  bring  trespass  or 
ejectment  in  his  own  name:  Shopland  v.  Boyle,  Cro.  Jac.  98;^ 
Wade  V.  Baker,  Ld.  Baym.  130;  Eyre  v.  Countess  of  Shqftsbury, 
2  P.  Wms.  103;  Byrne  v.  Van  Edesen,  5  Johns.  Bep.  67.  In 
The  King  v.  The  Inhalniants  of  Oaldey,  10  East,  491,  Lord  Ellen- 
borough  said  that  a  guardian  in  socage  had  not  a  mere  office 
or  authority,  but  an  interest  in  the  ward's  estate,  and  was  en- 
titled to  the  possession  of  the  property.  And  in  The  People  v. 
Byron,  3  Johns.  Cas.  53,  it  was  held  that  the  guardianship  of 
an  infant,  under  an  appointment  from  chancery,  created  not 
merely  a  naked  power,  but  a  power  coupled  with  an  interest; 
that  although  the  guardian  had  no  beneficial  interest  in  the 
property,  yet  he  had  the  dominion  of  it  pro  tempore,  and  pos- 
sessed the  same  authority  over  it  as  an  administrator  has  over 
the  estate  committed  to  his  charge. 

■■■!■■■  '■■  I  I  ■»■   — ^»i^^ 

1.    Shopland  ▼.  Bjfoler,  Oro.  Jao.  98. 
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As  the  statate  gives  the  guardian  of  a  spendthrift  the  posses- 
sion and  disposition  of  the  ward's  estate,  and  enables  him  to 
demand  and  recover  the  same  by  due  coarse  of  law,  it  would 
seem  quite  clear  that  he  has  not  a  bare  office  merely,  but  is 
vested  with  an  authority  coupled  with  an  interest.     The  nature 
of  the  guardian's  authority  over  the  estate  committed  to  his 
charge  must,  we  think,  involve  the  right,  to  some  extent  at 
least,  to  cut  timber  standing  and  growing  upon  the  land  of  the 
ward.    Although  timber  so  situate  is  to  be  regarded  as  part  of 
the  real  estate,  yet  the  right,  in   the  case  of  guardians  and 
trustees,  appears  to  be  well  established:  Case  of  the  Marquis 
of  Anandale,  2  Yes.  381;  Inwood  v.  Twyne^  Amb.  417.     By  the 
statute,  17  Ed.  II.,  the  lands  and  tenements  of  lunatics  are  to 
be  kept  without  waste,  and  in  no  wise  to  be  aliened.    Althou^, 
under  this  statute,  timber  on  the  land  is  considered  as  part  of 
the  real  estate;  yet  in  Ex  parte  Ludlow^  2  Atk.417,^  Lord  Hard- 
wicke  was  of  opinion  that  committees  of  lunatics  might  exercise 
the  same  power  as  to  cutting  it  for  repairing  the  estate  as  any 
other  discreet  person  who  was  owner;  and  in  Oxenden  y.  Lord 
Comptarij  2  Yes.  69,*  the  lord  chancellor  observed  that  there 
were  cases  in  which  to  cut  timber  upon  the  estate  of  a  lunatic 
would  be  no  waste;  as  if  it  were  wanted  for  his  sustenance,  or 
it  had  been  sold  to  be  used  for  his  support.    Indeed,  it  seems 
to  be  settled  that  timber  may  be  cut  where  the  maintenance  of 
the  lunatic,  the  payment  of  debts,  or  the  interest  of  the  lunatic 
requires  it:  Ec  parte  Bromfieldy  1  Yes.  jun.  453.    If  the  guard- 
ian of  a  spendthrift  has  authority  to  cut  timber,  not  only  for 
necessary  repairs,  or  to  clear  the  land  for  cultivation,  but  also 
for  the  support  of  the  ward  or  the  payment  of  his  debts,  with- 
out being  guilty  of  waste,  as  appears  to  be  the  doctrine  of 
analogous  cases,  it  would  seem  difficult  to  draw  into  question 
the  power  of  the  guardian  in  this  respect,  or  to  limit  or  restrict 
the  exercise  of  it,  otherwise  than  on  an  application  to  a  court 
of  chancery.     But  it  is  to  be  observed  that  the  timber  which 
was  licensed  to  be  cut  in  the  present  case  was  contracted 
and  sold  to  Amos  Boardman,  the  principal,  by  Hurlburt  him- 
self previous  to  his  being  put  under  guardianship.     In  place 
of  that  contract,  a  new  contract  by  the  plaintiff,  after  his  ap- 
pointment as  guardian,  was  substituted,  taking  the  note  in 
question,  and  one  other  note,  for  the  price  of  the  timber,  and 
discharging  Boardman  from  his  liability  on  the  old  contract 
The  transaction  on  the  part  of  the  plaintiff,  therefore,  was  in 

1.  2  Atk.  407.  a.  2  V6B.iiitt.  69. 
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fact  a  mere  renewal  by  Lim  in  his  capacity  of  guardian  of  the 
contract  previously  made  by  Hurlburt.  But  whether  the  con- 
tract is  considered  in  ibis  light,  or  as  an  original*  sale  of  tbe 
timber  by  the  plaintiff,  there  does  not  appear  to  be  any  excess 
of  authority  on  his  part;  and  he  was  undoubtedly  competent, 
either  to  receive  the  money  in  satisfaction  for  the  timber,  or  to 
take  notes  for  the  agreed  price.  He  took  the  defendant's  notes 
for  the  price  of  the  timber,  as  he  was  legally  authorized  to  do, 
and  there  can  be  no  question  but  that  there  was  a  sufficient 
consideration  for  the  notes. 

It  can  not  be  pretended  that  the  discharge  of  the  guardian- 
ship annulled,  vacated,  or  in  any  way  invalidated  any  of  the 
acts  performed  by  the  plaintiff  within  the  scope  of  his  powers 
while  guardian;  and  the  notes  being  founded  on  a  sufficient 
consideration,  and  binding  in  their  creation,  the  subsequent 
discharge  of  the  guardianship  can  not  affect  their  validity. 
"When  aguardian  makes  a  contract,  as  such,  he  binds  himself  and 
not  the  ward,  and  an  action  upon  the  contract  must  be  brought 
against  the  guardian.  It  is  held  that  the  guardian  of  an  insane 
person  can  not  make  his  ward  liable  to  an  action,  as  on  his  own 
contract,  by  any  promise  which  the  guardian  can  make;  and  if 
he  gives  a  note  for  the  debt  of  his  ward,  describing  himself  as 
guardian,  he  will  be  personally  liable,  although  the  guardian- 
ship be  discharged:  Thatcher  v.  Dinsmore,  5  Mass.  299.^  The 
plaintiff,  as  we  have  already  seen,  had  not  a  bare  office  or 
agency  merely,  but  an  authority  coupled  with  an  interest;  and 
the  contract  with  respect  to  the  timber  was  in  law  as  well  as  in 
fact  a  contract  between  the  plaintiff  and  Boardman,  and  not 
between  Hurlburt  and  Boardman.  If  the  beneficial  interest  in 
the  contract  was  in  Hurlburt,  yet  the  legal  interest  was  in  the 
plaintiff,  and  the  notes  were  executed  to  him,  and  vested  a 
legal  right  of  action  in  him.  If  Hurlburt,  then,  after  the  dis- 
charge of  the  guardianship,  could  be  permitted  to  receive  pay- 
ment and  discharge  the  notes,  it  could  only  be  upon  the  ground 
that  the  notes  were  taken  by  the  plaintiff  in  trust  for  him,  and 
he  was  equitably  entitled  to  the  money  due  upon  them.  But 
he  could  have  no  equitable  right  to  the  money,  if  there  was  a 
balance  due  to  the  plaintiff  for  advances.  This,  it  appears,  the 
plaintiff  offered  to  show;  and  the  testimony,  if  it  had  been 
admitted,  would  have  been  a  full  answer  to  all  right  claimed 
by  Hurlburt,  in  equity,  to  receive  the  money  upon  the  notes, 
and  clearly  shown  that  the  payment  of  it  to  him,  by  the  de- 

1.  Tkaeker  ▼  JHntmore,  6  Maes.  290  [4  Am.  Dec.  61]. 
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fendants,  could  not  be  justified  on  that  g^und.  Indeed,  if  it 
were  to  be  considered  that  the  plaintiff  was  vested  with  a  bare 
office  merely,  giving  him  a  naked  authority  only,  it  would  be 
certainly  just,  on  the  facts  offered  to  be  proved  by  him,  to  allow 
him  to  enforce  payment  of  the  notes.  He  offered  to  prove  that 
he  had  made  advances  to  a  greater  amount  than  the  notes,  aad 
had  passed  the  notes  xn  account  to  Hurlburt,  of  which  the  de- 
fendants had  notice  before  they  made  payment  to  Hurlburt. 

On  these  facts,  we  think  that  the  plaintiff,  in  any  view  of  the 
case,  would  have  a  right  to  the  money  due  upon  the  notes,  and 
that  the  payment  to  Hurlburt,  after  the  notice  given,  could  not 
avail  the  defendants.  It  is  not  necessary,  nor  do  we  intend  to 
say,  that  a  guardian,  after  the  termination  of  the  guardianship, 
has  a  lien  for  his  disbursements  upon  the  unappropriated  goodii 
of  the  ward.  In  Norton  v.  Strong,  1  Conn.  65,  it  was  deter- 
miued,  contrary,  however,  to  the  opinions  of  Beeve,  G.  J.,  and 
Baldwin,  J.,  that  on  the  termination  of  the  guardianship  by  the 
death  of  the  ward,  the  whole  of  his  personal  estate  vested  in  his 
executor,  and  the  guardian  had  no  lien  upon  it  for  disburse- 
ments made  in  the  life-time  of  the  ward.  Admitting  this  deci- 
sion to  be  right,  it  does  not  touch  the  question,  whether  a  guard- 
ian who  has  taken  security  to  himself  for  goods  sold,  or  a  debt 
due  the  ward,  having  a  balance  due  him,  and  giving  notice  of  the 
same,  has  not  a  right  to  the  money,  notwithstanding  his  office 
has  ceased,  which  can  not  be  defeated  by  payment  to  the  ward 
or  his  representative.  It  is  the  duty  of  the  guardian  not  only 
to  provide  for  the  support  of  the  ward  and  his  family,  but  out 
of  his  estate  to  pay  his  just  debts;  and  if  the  guardian  has  made 
advances  for  these  purposes,  as  it  may  be  often  heoessary  for 
him  to  do,  to  prevent  a  sacrifice  of  the  ward's  estate,  it  would 
not  be  consistent  with  justice,  that  in  the  event  of  his  being  dis- 
charged, or  his  guardianship  ceasing  by  the  death  of  the  ward, 
the  ward  in  the  one  case,  or  his  representative  in  the  other, 
should  be  entitled  to  receive  payment  upon  all  seouritiea  taken 
by  the  guardian,  and  which  he  has  appropriated  to  himself  as  a 
fund,  and  the  only  one,  perhaps,  he  has,  out  of  which  to  reim- 
burse his  advances. 

It  does  not  distinctly  appear  from  the  statement  of  the  evi- 
dence offered  by  the  plaintiff,  whether  the  advances  were  made 
by  him  before  or  after  the  notes  in  question  were  taken.  If  the 
advances  were  made  after,  and  on  the  credit  of  the  notes,  the 
case  would  be  still  stronger  for  the  plaintiff.  Although  the  mere 
passing  the  notes  in  account  to  Hurlburt  would  not  be  equiva- 
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lent  to  a  payment  over  to  him,  or  bind  him  to  account  for  the 
amount  at  all  events,  yet,  if  the  plaintiff  was  led  to  make  ad- 
Tances  in  consequence  of  the  notes,  he  ought  to  be  allowed  to  en- 
force payment  of  them,  notwithstanding  the  guardianship  is  dis- 
charged; but  in  the  yiew  we  have  taken  of  the  subject,  it  is  im- 
material whether  the  advances  were  made  before  or  after  the 
notes  were  taken.  In  either  case,  the  plaintiff,  on  the  facts  of- 
fered to  be  proved  by  him,  would  be  entitled  to  recover  the 
money  due  upon  them. 

If  none  of  the  timber,  for  which  the  notes  were  given,  had 
been  received  before  the  guardianship  was  discharged,  and  Hurl- 
bort  had  refused  to  permit  it  to  be  taken  on  the  contract,  it 
might  be  a  good  defense  to  the  action,  on  the  ground  that  the 
consideration  of  the  notes  had  failed.  But  it  appears  that  the 
principal  part  of  the  timber  was  taken  before  the  guardianship 
was  discharged,  and  the  part  not  taken  could  only  be  a  defense 
pro  ianto. 

Judgment  reversed,  and  cause  remanded  to  the  county  court 
for  a  new  trial. 


PowxRS  OP  QuABDiANS  IN  Changeby  AT  THE  COMMON  Law  over  the  prop- 
erty of  their  wards.  The  origin  of  the  power  of  the  chancellor  to  appoint 
gnardiaDB  of  infants,  has  been  the  source  of  much  interesting  discussion  by 
learned  English  jurists.  Hargrave,  not  questioning  the  legality  of  the  exer- 
cise of  this  jurisdiction,  at  the  time  in  which  he  wrote,  yet  urged,  from  the 
absence  of  early  precedents,  that  it  was  "  a  usurpation  for  which  the  best  ex- 
cuse was  that  the  case  was  not  otherwise  sufficiently  provided  for."  On  the 
other  hand,  Fonblanque,  2  Tr.  Eq.,  b.  2,  pt.  2,  c.  2,  sec.  1,  note  (a),  with  much 
spirit  and  ability  maintained  that  the  superintendence  and  protective  juris* 
diction  of  the  court  in  the  case  of  infants,  was  a  delegation  of  the  duty  of  the 
crown  as  parens  patricB.  This  position  taken  by  Fonblanque  is  regarded  as 
the  correct  view  of  the  origin  and  nature  of  the  jurisdiction,  by  Lord  Thurlow: 
PotpeU  Y.  Cleaver,  2  Bro.  C.  C.  499;  by  Lord  Hardwioke:  Butler  v.  Frieman, 
Ambl.  301;  and  by  Lord  Eldon:  De  AfannevUle  v.  De  MannevUle,  10  Ves.  52; 
and  is  now  generally  adopted:  1  Spence*s  Chancery  Jurisdiction,  611,  620; 
Adams  on  Equity,  sec.  281;  Story's  Eq.  Jur.,  sec.  1333,  where  the  conflicting 
opinions,  together  with  the  arguments  urged  in  their  support,  and  the  author- 
ity cited,  are  collated.  And  this  last  writer  concludes,  sec.  1337 :  '  *  But  what- 
ever may  be  the  true  origin  of  the  jurisdiction  of  the  court  of  chancery  over 
the  persons  and  property  of  infants,  it  is  now  conceived,  on  all  sides,  to  be 
firmly  established,  and  beyond  the  reach  of  controversy.  Lideed,  it  is  a  set- 
tled maxim,  that  the  king  is  the  universal  guardian  to  infants,  and  ought,  in 
the  court  of  chancery,  to  take  care  of  their  fortunes.** 

The  mode  of  calling  the  jurisdiction  into  operation  is  by  filing  a  bill 
to  which  the  infant  is  a  party:  Adams*  Equity,  sec.  281.  The  infant  then 
becomes  a  ward  of  the  court.  Li  section  104  of  Macpherson  on  Lifants,  it  is 
laid  down:  "  Mr.  Hargrave  has  stated  that  the  first  case  to  be  found  of  a 
guardian  appointed  by  the  chancellor  on  petition,  without  bill,  was  m  1696, 
Aic  Deo.  Vol.  XVIII«-44 


690  Thompson  v.  Boabdman.  [Yennont, 


in  the  case  of  Hampden,  and  the  practice  is  now  folly  estaUiahed.  Tht 
present  writer  is  not  aware  of  any  instance  of  the  appointment  of  a  guardian 
hy  the  conrt  of  exchequer,  on  petition  without  suit.'*  The  poaacasion  of 
property  is  not  essential  to  the  existence  of  the  authority  of  a  ooart  of  chan- 
cery to  appoint  a  guardian,  though  the  want  of  it  may  create  a  practical  diffi- 
culty in  its  exercise,  by  incapacitating  the  court  for  providing  for  the  infant's 
maintenance:  Adams'  £q.,  sec  281.  But  Macpherson  on  Infianta,  aec.  lUS, 
not  denying  that  the  court  in  such  a  case  would  have  anthorityy  aaya,  that 
there  being  no  interest  to  protect^  and  no  object  which  the  oonrt  can  take 
notice  of,  no  guardian  wiU  be  appointed.  The  aame  author  further  states, 
that  where  a  suit  is  pending,  a  guardian  of  the  person  only  is  appointed,  the 
estate  being  under  the  direction  of  the  conrt;  «nd  that  where  no  suit  la 
pending,  the  guardian  is  appointed  for  the  person  and  estate. 

The  chancery  guardian  continues  until  the  majority  of  the  infant,  and  is 
not  controlled  by  the  election  of  the  infant  when  he  arrives  at  the  age  of 
fourteen :  2  Kent's  Com.  227.    His  powers,  his  rights  and  duties,  with  respect 
to  the  person  of  the  infant,  whether  the  appointment  was  pending  a  anit  or 
not,  are  the  same  as  those  of  other  guardians;  Macpherson  on  Infanta,  sec  105i 
But  some  difficulty  exists  in  detenninating  with  preciaion  the  extent  of  the 
authority  possessed  by  the  guardian  of  the  infant's  estate^  appointed  by  a 
court  of  chancery:  2  Daniell's  Ch.  PL  sec.  1363.    Judge  Kent,  in  People  v. 
Byron,  3  Johns.  Cas.  59,  referred  to  chancery  guardians  as  being  the  substi- 
tute of  guardians  in  socage;  and  in  the  same  case.  Judge  Raddiff  observed,  56» 
"  I  see  no  difference  between  testamentary  guardiana  and  gnardiana  by  chan- 
cery appointment.     In  either  case  such  guardian  has  a  vested  interest  in  the 
estate  of  his  ward.     He  may  bring  actions  relative  thereto,  and  make  avowry 
in  his  own  name,  and  nuy  also  make  leases  during  the  minority  of  the  infant. 
He  has,  in  all  respects,  the  dominion  pro  tempore  of  the  infant's  estate,  and 
possesses  more  than  a  naked  authority."  If  this  understanding  of  the  powers 
of  a  guardian  in  chancery  is  correct,  the  extent  of  those  powers  oould  be  as- 
certained by  an  examination  of  12  Car.  II.,  c.  24,  under  which  testamentary 
guardians  were  created,  and  which,  according  to  Judge  Badcliff's  idea^  must 
be  considered  as  declaratory  of  the  common  law  authority  conferred  npon  a 
guardian  appointed  by  the  chancellor.    That  this  authority  over  the  estate 
of  the  ward  was  quite  extensive  may  be  inferred  from  the  fact  that  it  was 
customary  to  compel  the  guardian  to  enter  into  a  recognizance  to  account 
for  the  property  of  the  ward  placed  under  his  care,  in  the  same  manner  as  a 
receiver:  2  DanieU's  Ch.  P.,  sec.  1354.     The  recognizances  have  been  stated 
to  extend  to  the  whole  amount  of  the  capital  of  the  infant's  personal  estate, 
and  two  years'  income  of  his  real  estate,  if  any:  Macpherson  on  Infants,  sec. 
108.     But  that  there  is  a  difference  between  testamentary  guardians  and 
those  appointed  by  the  court  appears  from  Bradsfiaw  v.  Bradshaw,  1  Ruhl 
528;  and  in  respect  to  the  very  question  of  survivorship,  concerning  which 
the  New  York  court,  \xx.  People  v.  Byron,  eupm,  held  that  there  was  no  differ- 
ence. 

In  a  note  to  Sharswood's  Blackstone,  1  Com.,  sec  462,  the  following  gen- 
eral summary  of  the  powers  of  the  guardian  under  consideration  is  given. 
"A  ward  in  chancery  is  in  all  cases  under  the  special  protection  of  the  court; 
for  no  act  can  bo  done  affecting  the  minor's  person,  property,  or  estate,  unless 
under  its  express  or  implied  direction,  every  act  done  without  such  direction 
being  considered  a  contempt  cxjKieing  the  offender  to  be  attached  and  im- 
prisoned. Thus,  it  is  a  contempt  to  conceal  or  withdraw  the  person  of  the 
infant  from  the  proper  custody,  or  to  disobey  any  order  of  the  court  relative 
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to  its  nuuntenance  or  educaUon,  or  to  marry  the  infant  without  tho  approba- 
tion of  the  conrt.  For  the  court,  in  approving  a  person  to  be  gnardian, 
usually  gives  him  express  direction  how  to  exercise  the  powers  which  it  haa 
conferred;  prescribes  the  residence,  and  settles  a  scheme  for  the  education  of 
the  infant,  and  regulates,  if  necessary,  his  choice  of  a  profession  or  trade;  ap- 
proves or  prohibits  the  minor's  marriage,  and  performs  all  the  other  duties  ox 
guaidiana  by  nature  or  for  nurture.  With  respect  to  the  property  of  th» 
ward,  the  court  not  only  superintends  its  management  during  the  owner'* 
minority,  but  directs  a  proper  settlement  on  the  marriage  of  its  ward;  an(!b 
this  prGtection  is  not  always  removed  upon  the  minor's  attainmg  twenty-one, 
bot  is,  for  some  purposes,  continued  afterwards,  especially  with  regard  to 
the  marriage  of  female  wards.  In  these  and  other  respects,  therefore, 
guardians  appointed  by  the  court  of  chancery  have  extensive  delegated 
powers — this  species  of  guardianship  being  one  far  more  capable  of  adapta- 
tion to  the  various  requirements  of  modem  society,  the  intentions  of  testa- 
tors, the  wants  and  wishes  of  the  infants  themselves,  and  the  di£ferent  kindk. 
of  property  which  may  call  for  administrative  care,  than  all  or  any  of  tha 
otber  goardianships  known  to  the  law." 


BUBLINOTON   t;.  GAIiAIS. 

[1  Ykbkoht,  885.] 

DscLAKATiOKS  ov  THE  OvzBSBEB  OF  THB  PooR  and  agent  of  a  town,  mad9 
while  executing  his  agency,  are  admissible  against  the  town. 

A  Txab'»  SETTLSMXirr,  under  the  act  of  1797,  does  not  require  that  the  pauper 
should  be  constantly  with  his  family,  provided  their  place  of  abode  is  his 
domicile. 

"CoMiNa  AND  RssiDiKa  WITHIN  THS  State,"  within  the  meaning  of  the 
Bctf  does  not  require  a  coming  from  another  state,  but  a  coming  from  any 
place  to  the  town,  or  being  and  residing  there  when  the  act  was  passed, 
is  sufficient. 

Absumpsit  to  recoTer  the  expenditures  of  the  plain  tiffs  in  sup« 
port  of  one  Salmon  Davis,  under  the  settlement,  act.  The 
facts  appear  from  the  opinion.  The  cause  came  before  this 
court  on  exceptions  taken  by  the  defendant  to  the  charge  of  the 
court  to  the  jury. 

Oriswold,  in  support  of  the  defendant's  right  to  a  new  trial, 
relied  upon:  Stat.  March,  1787;  Id.  1797;  Bev.  Laws,  369; 
Stat  of  Nov.  1801,  ed.  of  1808,  400;  Jacob's  Law  Diet.,  title 
Poor,  218  to  233;  BUlerica  v.  Chelmsford,  10  Mass.  394;  Cam- 
bridge V.  Charlesloum,  13  Id.  501;  Boston  y.  Wells,  14  Id.  384; 
Dallon  y.  Hinsdale,  6  Id.  501. 

J^  (7.  Thompson,  contra, 

Bj  Court,  HuTCHiNBON,  J.,  first  concisely  stating  the  case. 
The  points  now  in  dispute  are  reduced  to  a  narrow  compass. 
Supposing  the  plaintiffs  to  have  a  just  claim  upon  the  defend-* 
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ants  for  the  support  of  Davis,  the  pauper,  while  confined  in  the 
common  jail  iu  Burlington,  have  they  shown  a  proper  notice  of 
their  claim  before  the  commencement  of  this  action?  About 
this  there  is  no  dispute,  if  the  testimony  offered  by  the  plaint- 
iffs to  that  point  was  legally  admissible.  It  seems  that  a  letter 
was  sent  by  the  mail  to  the  overseers  of  the  poor  of  Calais,  con- 
taining the  proper  notice  of  the  expenditures,  and  requesting 
payment.  And,  to  prove  that  this  letter  was  received^  the 
plaintiffs  offered,  and  the  court  admitted  proof,  that  at  the 
trial  of  this  cause  before  the  magistrate,  a  Mr.  Wheeler,  one  of 
the  overseers  of  the  poor  of  said  Calais,  and  the  acting  agent  to 
defend  this  suit,  acknowledged  that  he  had  d*ily  received  the 
letter;  that  he  fully  acknowledged  this  while  attending  the 
justice  court,  during  and  immediately  after  the  hearing  of  the 
cause. 

It  is  objected  that  this  testimony  was  not  admissible.  The 
doctrine  is  well  settled  that  the  sayings  of  an  agent,  while  exe- 
cuting his  agency,  form  a  part  of  the  r^s  gcstos,  and  may  bo 
proved  against  his  principal;  but  tho  afi.er  confessions  of  such 
agent  about  the  facts  of  the  case,  may  not  be  thus  proved,  bat 
the  party  wanting  the  proof  must  call  the  agent  himself,  or 
other  witnesses  to  what  actually  transpired  at  the  time.  In  1 
Camp.  B.  140,  Young  el  al,  v.  Wright^  cited  in  Peake,  36,  it  is 
said  what  an  attorney  admits  on  the  record  to  obviate  the 
necessity  of  proving  it,  binds  his  client,  for  be  will  be  presumed 
authorized.  The  acknowledgment  in  the  present  case,  though 
not  made  of  record,  was  made  to  obviate  the  necessity  of  proof, 
and  that  at  the  time  and  place  of  trial,  and  while  Wheeler  was 
executing  his  agency  as  overseer  of  the  poor  in  defending  the 
same  suit,  preparatory  to  which  the  letter  was  sent.  It  is 
urged,  however,  that  Wheeler  might  have  been  called  as  a  wit- 
ness by  the  plaintiffs.  So  may  any  one,  who  acts  merely  as 
agent,  be  called  at  any  time  to  prove  what  transpired  con- 
nected with  his  agency.  Wheeler,  though  an  inhabitant  of 
Calais,  is  made  a  competent  witness  by  statute,  and  could  not 
refuse  to  testify  if  called  by  the  plaintiffs;  yet  it  would  be  going 
too  far  to  compel  the  plaintiffs  to  bring  him  to  court  and  use 
him  as  a  witness  when  he,  in  the  execution  of  his  agency,  has 
furnished  such  testimony  as  that  adduced  in  the  present  case. 

This  exception  is  overruled. 

We  proceed  to  inquire  whetbcz  the  charge  of  the  court  was 
correct  with  regard  to  the  residence  of  said  Davis,  and  his  gain- 
ing a  settlement  after  the  statui^i  of  1797  came  in  force.    The 
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testimony  waA^  tbat  be  left  Lis  family  in  tbe  log  bouse  iu 
Calais,  where  be  had  formerly  lived  before  be  moved  to  Water- 
buiy,  and  went  to  the  eastward  with  a  view  of  fiUding  a  place 
to  which  he  coald  remove  his  family;  that  be  visited  bis  family 
several  times;  was  not  from  them  a  full  year  at  any  one  time; 
tbat  he  found  no  place  to  which  he  concluded  to  move  bis 
family  till  tbe  year  1801;  that  during  all  tbat  time  he  intended 
living  in  Calais,  unless  be  found  a  place  that  suited  him  some* 
where  else.  In  all  this  there  is  no  making  of  any  rest  at  any 
one  place  without  a  view  of  settling  there.  Where  bis  family 
was  must  have  been  his  domicile,  or  he  bad  none.  This  is  not 
like  the  case  of  Raymond,  cited  from  Mass.  Bep.  He  left  his 
family  in  Vermont  and  took  up  his  residence  in  Massachusetts, 
with  a  view  to  move  his  family  tbere  as  soon  as  convenient. 
Nor  is  it  like  the  case  of  Billerica  and  Chelmsford,  where  the 
pauper  actually  moved  his  family  with  a  view  to  settle  and  never 
return,  but  moved  back  after  three  montbs.  Davis'  domicile 
being  in  Calais  from  the  time  the  statute  of  1797  came  into 
operation  until  tbe  latter  part  of  September,  1801,  when  he 
moved  with  bis  family  to  the  then  province  of  Maine,  we  think 
this  such  a  residence  as  would  gain  a  legal  settlement  in  Calais.. 
But  the  defendants  insist  that  as  Davis,  when  he  last  moved 
to  Calais,  had  not  newly  come  into  the  state,  but  moved  from 
Waterbury,  another  town  within  the  state,  a  year's  residence 
would  not  give  him  a  settlement.  The  first  section  of  this  stat* 
nte  (see  page  869)  describes  tbe  various  ways  in  which  a  person 
may  gain  a  settlement  in  any  town:  1.  The  purchasing,  paying 
for,  and  occupying  for  a  full  year,  a  freehold  estate  of  tbe  value  of 
one  hundred  dollars;  2.  Benting  a  tenement,  and  occupying  two 
years,  and  paying  a  rent  of  twenty  dollars,  or  upwards;  3.  Liv- 
ing in  town,  and  executing  a  public  office  one  whole  year;  4. 
Having  paid  his  share  of  tbe  public  rates  or  taxes  for  the  space 
of  two  years;  5.  Having  been  bound,  and  served  as  an  appren- 
tice not  less  than  three  years  before  coming  of  age.  It  then 
adds,  sixthly:  "And  every  otber  healtby,  able-bodied  person 
coming  and  residing  within  this  state,  and  being  of  peaceable 
behavior,  shall  be  deemed  and  adjudged  to  be  legally  settled  in 
tbe  town  or  place  in  which  be  or  she  shall  have  first  resided  for 
the  space  of  one  whole  year."  It  is  contended  that  this  last 
provision  extends  only  to  persons  newly  coming  into  the  state. 
And  this  idea  is  enforced  by  the  argument  tbat  upon  any  other 
construction  it  would  render  some  of  the  former  provisions  use* 
less.     This  argument  is  not  without  weigbt,  yet  we  are  un- 
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^nUiDg  to  belleye  the  legislature,  at  so  late  a  pexk>d  as  the  jeai 
1797,  would  designedly  make  such  a  proTision  for  the  mere 
purpose  of  ^couraging  emigration,  especially  where  it  ooold 
have  no  such  effect  whatever.  Every  person  moving  from  with- 
out the  state  into  any  town  within  the  state,  has  a  legal  setUe- 
ment  in  such  town  forthwith,  so  far  as  relates  to  the  liability  of 
such  town  to  furnish  their  support;  that  is,  if  they  are  in  want 
the  town  must  maintain  them,  and  can  not  remove  them  to  the 
place  whence  they  came,  it  being  out  of  the  state,  nor  to  any 
other  town  in  the  state,  because  they  have  no  residence  there. 

We  can  not,  therefore,  presume  that  the  legislature  would 
make  such  a  provision  for  an  object  that  would  not  be  effected 
by  it.  This  last  provision  might  have  been  introduced  as  an 
amendment  to  the  former  parts  of  the  section,  without  a  foil 
consideration  how  far  it  might  absorb  the  former  proviaions. 
Yet  even  this  may  not  be  so;  for  the  former  provisions  have  no 
regard  to  the  question  of  good  or  ill  health,  nor  to  the  question 
whether  a  person  should  be  able-bodied  when  coming  into  any 
town  to  reside.  Hence,  the  legislature  may  have  intended  to 
make  health  and  strength  of  body  as  good  a  qualification  for 
ft  settlement  as  a  certain  amount  of  property,  used  in  a  pre- 
scribed manner.  Furthermore,  the  provisions  about  towns,  in 
that  statute,  all  relate  to  towns  within  this  state;  towns  over 
which  the  laws  might  have  effect;  and  between  the  rights  of 
which  courts  might  adjudicate  and  give  effect  to  their  decisions. 

That  statute  looks  forward  exclusively.  It  makes  provision 
for  the  future  gaining  of  a  settlement.  The  expression,  '*  com- 
ing and  residing  in  the  state,"  is  indefinite,  and  must  be  in- 
operative till  we  pass  on  to  the  expression  of  the  place  within 
the  state;  that  is,  the  town  in  which  there  is  first  a  residing  a 
full  year.  That  may  alike  mean,  the  first  after  the  act  comes 
in  force,  or  first  of  their  residing  in  any  town.  This  probably 
ought  to  be  construed  according  to  its  spirit  and  meaning.  As 
applied  to  those  who  should  afterwards  change  their  residence, 
it  means  the  town  into  which  they  remove.  As  applied  to  the 
inhabitants  that  were  stationed  when  the  act  passed,  their  re- 
maining where  they  were,  and  being  healthy  and  able-bodied, 
brings  them  within  the  aci  It  is  not  to  be  presumed  that  the 
legislature  intended  to  repeal  all  former  modes  of  gaining  a  set- 
tlement, and  not  make  provision  for  those  inhabitants  that  had 
not  yet  gained  a  legal  settlement,  though  they  had  become  sta- 
tioned for  life.  Nearly  the  same  expression  is  used  in  the 
warning-out  statute,  and  by  one  mode  of  construing  that  might 
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only  refer  to  sucli  as  should,  after  the  passing  of  the  act, 
change  their  residence.  But  the  supreme  court  have  put  a  con- 
struction upon  that  statute.  They  have  decided  that  persons 
residing  in  any  town  when  the  act  passed,  and  who  continued 
to  reside  there  a  full  year,  without  being  warned  out,  gained  a 
settlement.  Their  being  and  residing  is  tantamount  to  their 
coming  and  residing.  That  extends  the  provisions  of  the  stat- 
ute to  all  who  had  not  gained  a  settlement  before  the  act  passed. 
A  settlement  would  be  prevented  by  a  warning;  and  would  be 
gained  if  the  warning  was  neglected.  That  decision  fully  sup- 
ports the  construction  we  have  now  given  to  the  statute  of  1797. 
Upon  the  whole  view  of  the  case,  we  approve  the  instructions 
given  to  the  jury  on  the  trial,  and  the  judgment  of  the  county 
court  is  affirmed. 


Babcock  V.  Kennedy. 

[1  Vebkost,  457.] 

Mobtoaoxb's  Right  to  Kent. — Where  the  time  in  which  the  debt  aeonred 
by  a  mortgage  has  passed  without  payment,  the  mortgagee,  after  notice 
to  the  tenant,  is  entitled  to  recover  the  rents  and  profits. 

Thk  Tenant  can  not  Recowb  of  the  Mostoagee,  in  such  case,  the 
value  of  articles  delivered  to,  and  received  by,  him  for  the  rent.  Nor 
will  the  failure  of  the  mortgagee  to  recover  rent  in  an  action  against  this 
tenant  therefor  deprive  him  of  his  defense  to  the  action. 

AcnoH  on  book  account  referred  to  an  auditor.  The  auditor 
reported  that  W.  Kennedy,  the  defendant,  was  the  mortgagee 
of  certain  premises  whereof  the  plaintiff  was  tenant  under  the 
mortgagor.  After  the  day  of  payment  had  passed  without  pay- 
menty  the  defendant  notified  the  plaintiff  to  pay  the  rent  there- 
after to  him.  And  the  defendant  made  repairs  upon  the  premises^ 
and  received  the  articles  charged  in  this  action.  The  defend- 
ant supposed  that  he  was  receiving  the  articles  in  payment  of 
the  rent,  and  the  plaintiff  declared  that  they  should  be  taken 
as  for  the  rent,  provided  he  was  not  responsible  to  the  mort- 
gagor. The  auditor  also  reported  that  an  action  brought  by 
the  defendant  against  the  plaintiff  for  the  rent  had  terminated 
in  favor  of  the  tenant  by  an  award  of  arbitrators. 

Richardson,  Aldis^  and  Davis,  for  the  defendant,  urged  that  he 
was  a  mortgagee  in  possession,  and  liable  to  the  mortgagor  for 
the  rent,  and  therefore  entitled  to  the  same  as  against  the  ten* 
ant:  Moss  v.  Oallimore,  1  Doug.  278;  Birch  v.  Wright,  1  T.  R. 
878.     That  the  articles  sued  for  were  voluntarily  delivered  to 
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the  defendant  after  the  plaintiff  knew  he  should  pay  the  rent  to 
the  defendant,  and,  therefore,  could  not  be  recovered  back:  2 
Com.  on  Con.  40;  Taylor  v.  Hare,  4  Bos.  &  P.  260;  Sla^on  t. 
Davis,  1  Atk.  73. 

SmaUey  and  AdamSy  for  plaintiff.  The  tenant  of  the  mort- 
gagor was  in  possession:  Thunder  v.  Belcher ,  3  East,  450.  And 
no  cose  can  be  found  which  sustains  the  mortgagee's  right  to 
recover  the  reut  of  the  mortgagor  under  such  circumstances: 
Kecch  V.  Hall,  1  Doug.  21;  Wilder  v,  Houghton,  1  Pick.  87; 
BarkhamsLead  v.  Farmington,  2  Conn.  600;  Rexv,  Michael,  Doug. 
631.  The  award  of  the  arbitrators  settles  the  question  between 
the  parties:  Cald.  on  Arbitration,  61;  Chase  v.  Wetmore^  13 
East,  357. 

Bj  Court,  HuTomNsoN,  J.  (After  stating  the  case.)  The  only 
ground  on  which  the  plaintiff  can  recover  the  sum  claimed  of 
the  defendant  is  that  he  is  liable  to  pay  the  rent  in  question  to 
Thomas  Kennedy,  the  mortgagor;  for  the  report  of  the  auditor 
shows  that  the  articles  were  delivered  in  contemplation  that  they 
would  go  in  payment  of  the  rent,  supposing  the  defendant,  as 
mortgagee,  entitled  to  receive  sucb  rent.  If  the  plaintiff  is  com- 
pellable to  pay  this  rent  to  the  mortgagor,  the  consideration 
upon  which  he  delivered  the  articles  to  the  defendant  has  failed, 
and  he  ought  to  recover  back  their  value;  if  otherwise,  the  same 
must  go  in  payment  of  the  rent,  according  to  the  original  ander- 
standing  between  the  plaintiff  and  defendant. 

The  statute  allowing  the  defendant  in  an  action  of  ejectment 
to  come  in  with  a  motion  for  a  decree  of  redemption,  on}y  ad- 
mits that  motion  after  a  judgment  for  the  plaintiff  in  common 
form;  and  the  common  form,  as  dictated  by  other  statntoiy  pro- 
visions, IS  for  the  plaintiff  to  recover  his  damages  and  costs. 
Another  statute  provides  that  the  mortgagor  shall  have  a  right 
to  keep  possession  of  the  mortgaged  premises  till  condition 
broken,  in  all  cases  except  where  a  contrary  provision  is  con- 
tained in  the  mortgage  deed.  As  soon  as  there  is  a  breach  of 
the  condition  by  non-payment,  the  mortgagee  has  a  right  to  the 
possession  of  the  mortgaged  premises;  and  having  such  right,  if 
he  sues  and  recovers,  his  judgment  in  common  form,  according 
to  his  legal  rights,  would  be  that  he  recover  his  damages  and 
cost,  computing  the  rents  and  profits  from  the  breach  of  the 
condition.  If  a  motion  to  redeem  is  then  interposed  these  dam- 
ages will  form  no  part  of  the  sum  due  in  equity,  but  that  will 
be  composed  of  the  money  secured  by  the  mortgage  and  its  in- 
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tereot,  just  as  though  these  damages  had  not  been  recovered. 
But  if  there  be  no  redemption  in  fact,  execution  will  issue  for 
these  damages  and  the  taxable  costs.  The  effect,  therefore,  of  this 
recovery  of  damages  is  only  to  enforce  actual  redemption;  for, 
if  such  damages  are  recovered  and  collected  without  any  decree 
of  foreclosure,  the  mortgagee  must  account  for  the  same  as  part 
payment  of  the  mortgage-money  whenever  the  mortgagor  brings 
his  bill  to  redeem.  As  between  the  mortgagee  and  the  original 
mortgagor  this  recovery  of  damages  would  be  of  but  little  use, 
for  the  mortgagee  might  usually  as  well  pursue  his  mortgage 
securities.  It  is  considered  in  Massachusetts  that  the  mort- 
gagee's suffering  the  mortgagor  to  remain  in  possession  amounts 
to  a  consent  to  receive  nothing  as  rent  but  the  interest  of  the 
money;  and  the  courts  there  allow  the  mortgagee  no  rents  and 
profits. 

The  reasoning  can  not  be  the  same  when  the  assignee  of  the 
mortgagor  takes  possession  and  converts  the  profits  to  his  own 
nse;  for  the  mortgagee  has  no  remedy  against  such  assignee  for 
the  accruing  interest  upon  the  mortgage-money;  and  if  he  is  en- 
riched by  the  rents  and  profits  of  the  mortgaged  premises,  he 
holds  the  same  out  of  the  reach  of  the  mortgagee,  his  only  rem- 
edy being  upon  the  mortgagor  and  upon  the  mortgaged  prem- 
ises. It  would,  therefore,  seem  reasonable,  if  the  law  will  admit 
of  it,  that  the  mortgagee  should  recover  the  rents  and  profits  of 
such  assignee,  and  thereby  render  a  redemption  more  certain, 
and  he  be  liable  to  account  for  the  same  when  redemption  is 
made.  This  court  decided  in  a  case  in  Caledonia  county,  AUdn- 
son  V.  Burt,  1  Aik.  Bep.  329,  that  the  mortgagee  might  recover 
rents  and  profits  against  the  assignee  of  the  mortgagor  after  no- 
tice to  quit,  and  if  no  such  notice,  then  from  the  commencement 
of  the  action. 

In  the  present  case  the  defendant's  calling  upon  plaintiff, 
after  a  breach  of  condition,  and  giving  him  notice  to  pay  the 
rent  to  the  defendant,  was,  for  this  purpose,  tantamount  to  no- 
tice to  quit;  and  from  that  time  forward  he  had  a  right  to  re- 
ceive the  rents  and  profits,  from  the  principles  of  the  decision 
above  cited.  And  during  the  same  period  the  mortgagor  could 
support  no  claim  for  the  rents  and  profits,  for  the  very  reason 
that  the  same  belonged  to  the  defendant. 

It  appears  from  the  report  of  the  auditor  that  the  defendant, 
the  mortgagee,  was  in  possession  of  the  other  parts  of  the  mort- 
gaged premises;  but  it  does  not  appear  that  the  plaintiff  had  so 
attorned  to  the  defendant  as  to  render  his  possession,  properly 
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speaking,  that  of  the  defendant.  The  phuntiff  seems  to  hare 
declined  attorning  to  the  defendant  through  fear  of  his  liability 
to  the  mortgagor.  Yet,  after  the  pay-day  of  the  mortgage-money 
had  arrived,  and  the  payment  not  made,  and  he  notified  by  the 
defendant  to  pay  him  the  rent,  if  he  paid  it  to  Thomas  Kennedy, 
the  mortgagor,  he  would  have  done  so  at  the  peril  of  paying  the 
same  again  to  the  defendant,  the  mortgagee.  So  far  as  regards 
this  part  of  the  defense,  the  facts  reported  by  the  auditor  entitle 
the  defendant  to  judgment  for  his  costs. 

We  will  now  notice  the  arbitrament  and  award.  If  this  forms 
aoy  answer  to  the  defense  set  up,  it  must  be  on  the  groand  that 
the  defendant  is  thereby  estopped  to  set  up  his  right  to  this 
rent,  or  his  claim  thereto  is  barred,  as  if  there  had  been  a  rega- 
lar  adjudication  and  decision  against  his  right.  lb  appears  by 
the  report  that  the  defendant  brought  against  the  plaintiff  an 
action  of  assumpsit  for  the  use  and  occupation  of  these  premises. 
That  action  was  submitted  to  and  decided  upon  by  arbitrators, 
and  the  award  was  against  the  present  defendant,  that  he  could 
not  recover  in  the  action.  It  does  not  appear  on  what  ground 
they  arrived  at  that  decision;  but,  if  there  is  any  ground  on 
which  they  might  so  decide,  and  yet  this  defense  stand  good, 
the  estoppel  or  bar  fails.  Now  it  is  obyious  that  action  might 
have  been  decided  upon  the  ground  of  a  total  want  of  contract 
between  plaintiff  and  defendant.  The  arbitrators  might  have 
found  the  defendant  in  that  action  a  trespasser  upon,  and  not 
tenant  to,  the  then  plaintiff,  who  is  the  present  defendant. 
What  is  more  conclusive,  they  might  have  decided  on  the  Tery 
ground,  that  the  items  of  the  plaintiff's  account,  now  sued  for, 
were  a  full  payment  of  the  veiy  rent  then  sued  for. 

In  such  a  case  their  decision  would  have  been  correct,  and 
would  also  furnish  a  good  reason  why  the  present  plaintiff 
should  not  recover  in  this  suit,  and  get  back  the  veiy  money 
that  once  went  in  payment  of  the  rent.  In  every  view  taken  by 
this  court,  the  judgment  for  the  plaintiff  is  erroneous,  and  must 
be  reversed.  And  it  also  appearing  by  the  report  of  the  auditor 
that,  if  the  plaintiff's  account  was  applied  in  payment  of 
the  rent,  there  would  be  nothing  due  to  the  plaintiff,  judgment 
must  be  rendered  for  the  defendant  to  recover  his  cost;  which 
is  the  judgment  the  county  court  ought  to  have  rendered. 
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MOONEY   V.  MaYNAKD. 

[1  yvsMOVT,  470.] 

Omi  CAN  KOT  iMPonin)  Neat  Cattle  taken  damage/ecuant  in  his  inoloenre 
anlen  the  fence  he  waa  bound  to  repair  was  such  as  the  law  required. 

Thb  Statutes  upon  this  Subject  most  have  been  intended  to  snpersede 
the  common  law. 

Beplevin.  Avowry,  justifying  the  impounding  the  steers 
damage  feasant  on  the  defendant's  farm.  Plea,  that  the  steers 
escaped  from  a  common,  against  the  plaintiff's  will,  upon  the 
land  of  the  defendant,  through  a  defect  in  the  fence  which  the 
defendant  should  have  kept  in  repair. 

Verdict  for  the  plaintiff.  The  defendant  took  exceptions  to 
the  charge  to  the  jury,  and  the  cause  was  remoTed  to  this  court 
on  a  motion  for  a  new  trial. 

Smiihy  iu  the  support  of  the  motion,  who  receives  damage 
from  the  trespassing,  may,  without  regard  to  the  condition 
of  his  fences,  either  distrain  or  bring  an  action  of  trespass:  5 
Bac.  Abr.  179;  Bust  y.  Low,  6  Mass.  90.  The  statutes  of  this 
state  do  not  repeal  or  affect  the  remedies  given  by  the  common 
law:  Stat.  p.  450,  sec.  3. 

Smalley  and  Adams,  contra.  The  statutes  of  this  state  are 
wholly  inconsistent  with  and  repugnant  to  the  common  law  on 
this  subject.  An  owner  of  land  can  not  distrain  neat  cattle, 
unless  they  are  taken  on  lands  inclosed  by  a  legal  fence  as  de- 
fined by  the  statute  relating  to  fences  and  fence-viewers:  Stat. 
see.  1,  p.  446. 

By  Court,  HnrcHmsoN,  J.  This  case  has  lain  with  the  court 
for  consideration  these  two  years.  Some  difficulties  have  arisen 
from  the  shape  in  which  the  questions  are  presented  in  the  bill 
of  exceptions,  and  some  from  the  importance  of  giving  a  right 
construction  to  the  statute,  which  contains  provisions  incon- 
sistent with  the  common  law.  Two  members  of  the  court,  not 
with  us  at  the  first  argument,  have  heard  the  arguments  of  this 
term,  and  we  have  arrived  at  a  decision  in  the  cause. 

It  seems  that  fences  by  the  sides  of  four  roads  that  cross 
each  other  at  right  angles,  inclose  a  large  tract  of  laud,  owned  • 
by  different  people;  in  the  center  of  which  is  a  large  piece 
of  woods,  surrounded  by  the  back  fences  of  the  several  farms, 
into  which,  as  a  large  common,  the  several  owners  turned  their 
cattle  in  times  of  drought  and  scarcity  of  feed.  That  the  de- 
fendant's farm  lay  east  of  this  wood,  and  the  plaintiff's  farm  lay 
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west  of  it.  The  plaintiff,  at  the  west  end  of  the  woods,  has  a 
clearing  of  twenty  acres  used  as  a  pasture,  and  not  separated  by 
any  fence  from  the  piece  of  woods.  The  defendant,  and  those 
under  whom  he  claims,  ha^e  supported  the  fence  all  the  way 
up  on  the  west  side  of  his  inclosure,  and  adjoining  the  woods, 
for  twenty  years.  This  fence  was  out  of  repair,  and  the  plaint- 
iffs steers  ^^ent  from  said  pasture  through  the  woods  into  the 
inclosure  of  the  defendant,  and  did  damage.  The  defendant 
impounded  them,  and  the  plaintiff  has  brought  his  writ  of  re- 
plevin. The  defendant  has  avowed  the  taking,  and  justifies  on 
the  ground  that  the  steers  were  doing  damage.  The  plaintiff  re- 
plies that  his  steers  were  feeding  in  his  said  pasture,  and  es- 
caped against  his  will,  etc.,  and  went  into  the  defendant's  said 
inclosure,  through  the  defect  of  the  fence  which  it  was  the  duty 
of  the  defendant  to  repair.     This  was  traversed. 

The  exceptions,  upon  which  the  case  was  brought  up  to  this 
court,  were  so  inattentively  drawn»  that  neither  the  testimony 
referred  to,  nor  the  charge  of  the  court,  seems  veiy  nearly  allied 
to  the  issue,  at  least  in  some  parts  thereof.  The  judge  is  made 
to  charge  as  if  deciding  the  weight  of  evidence  when  instruct- 
ing the  jury  upon  the  liability  of  the  plaintiff  to  maintain  half 
of  the  fence  through  which  the  steers  passed  to  do  the  damage 
complained  of.  But  as  the  instructions  upon  that  poiift  were 
in  favor  of  the  defendant,  and  the  plaintiff  obtained  a  yerdict, 
the  defendant  is  not  now  at  liberty  to  complain  of  those  instruo- 
tions. 

The  only  part  of  the  instructions  to  the  jury,  which  would 
authorize  a  verdict  for  the  plaintiff,  was  that  which  decided  that 
the  plaintiff  was  entitled  to  notice  from  the  defendant  to  make 
his  half  of  the  fence,  before  his  cattle  were  liable  to  be  dis- 
trained damage  feasant.  This  the  court  consider  correct.  More 
than  this  might  have  been  correct.  The  jury  might  have  been  left 
at  liberty  to  find  the  defendant  liable  by  the  analogy  of  prescrip- 
tion, to  maintain  the  whole  fence,  if  they  believed  that  the  de- 
fendant, and  those  under  whom  he  claimed,  had  upheld  the 
same  fence  for  twenty  years,  as  stated  in  the  testimony.  But, 
surely,  after  so  long  a  support  of  the  fence  without  charge  to 
the  plaintiff,  he  must  not  have  his  cattle  impounded  before  he 
has  notice  of  a  claim  that  he  should  make  one  half  of  the  fence. 
This  we  may  say  with  confidence,  if  the  provisions  of  our  stat- 
ute are  to  govern. 

But  the  defendant  contends  that  the  statute  provisions  are  not 
repugnant  to  the  common  law,  but  are  cumulative  remedies,  and 
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in  affirmance  of  the  common  law;  aud  a  case  is  cited  from  C 
Mass.  90,  Bicrt  v.  Low  el  al,,^  which  shows  that  the  court  in  that 
state  consider  the  common  law  in  full  force,  notwithstanding 
their  statute.  Should  we  follow  that  decision,  it  would  effect  a 
great  and  important  chaDge  in  the  concerns  of  keeping  cattle. 
The  cattle  of  many  persons,  especially  the  cows  of  poor  per- 
sons, in  all  parts  of  the  state,  have  always  been  permitted  to 
run  upon  the  highways  and  commons;  no  man  presuming  to 
take  them  up  damage  feasant,  unless  his  own  fences  would  stand 
the  test  of  the  law.  And  this  practice  is  well  warranted  by  our 
statute,  the  provisions  of  which  are  so  various  and  extensive,  and 
form  such  an  entire  system  upon  the  subject,  it  must  have  been 
intended  to  supersede  the  common  law. 

We  must  not  be  understood  to  mean,  that  a  man  who  might 
distrain  and  impound,  might  not,  instead  thereof ,  commence  his 
action  at  common  law.  But  we  do  mean,  that  a  man  who  could 
not  lawfully  distrain  and  impound,  by  reason  of  the  defect  of 
the  fences,  which  he  ought  to  keep  in  repair,  can  not  maintain 
an  action  at  common  law  for  the  same  injury;  nor  can  a  man 
distrain,  as  at  common  law,  unless  his  part,  at  least,  of  the 
fences,  is  in  such  repair  as  the  law  j*equires. 

These  provisions  of  the  statute  are  particularly  noticed  in  the 
argument  of  the  plaintiff's  counsel,  and  need  not  be  repeated  by 
the  court. 

The  judgment  of  the  county  court  is  affirmed. 


Goodrich  v.  Hathaway. 

[1  VSBMOST,  485.] 

Possession  to  Maidtain  Trespass. — One  who  has  bought  the  timber  on  a 
lot  belonging  to  another,  and  enters  and  cuts  a  portion,  has  sufficient 
possession  to  maintain  trespass  against  a  stranger,  who  should  cut  and 
carry  away  some  of  the  timber. 

An  Appxal  Li£S  in  such  Casb,  although  the  damages  claimed  do  not  ex- 
ceed ten  dollars. 

Trespass  brought  before  a  justice  of  the  peace,  demanding 
damages  in  ten  dollars.  The  declaration  contained  three 
counts:  two  for  cutting  and  carrying  away  certain  pine  trees^ 
and  the  third  for  taking  and  canying  away  five  pine  saw-mill 
logs,  the  property  of,  and  in  the  possession  of,  the  plaintiffs.  The 
facts  are  reviewed  in  the  opinion.  The  court  charged  the  jury 
that  the  plaintiff,  not  having  the  possession  of  the  land,  could 

1.    Aiti  T.  Low,  6  Mm8.  90. 
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not  maintain  his  action.     The  plaintiff  excepted,  and  moTed  for 
a  new  trial. 

Fi»k  and  Soule,  for  the  plaintiffs. 

Bichardson  and  Sheldon^  contra. 

By  Court,  Hutghinboh,  J.  It  appears,  by  the  case,  that  ono 
Samuel  Hawkins,  owning  a  piece  of  land,  sold  to  the  plaintiffia 
about  twenty  thousand  feet,  board  measure,  of  the  standing 
pine  timber,  including  one  large  pine  tree;  and  then  sold  the 
land  to  William  Hawldns,  reserving  the  timber  sold  to  the 
plaintiffs,  as  aforesaid.  The  plaintiflGs  then  purchased  of  said 
William  Hawkins  the  residue  of  the  pine  timber  on  said  lot;  and 
the  defendant  cut  and  carried  away  the  large  pine  tree.  Prior 
to  this,  the  plaintiffs  had  entered,  and  cut  and  carried  away  a 
part  of  the  timber  they  had  thus  bought  of  said  Samuel  and 
William. 

The  court  instructed  the  juiy,  that  this  showing  did  not  place 
plaintiffs  sufficiently  in  possession  to  enable  them  to  maintain 
trespass  upon  the  freehold.  We  consider  this  instruction  in- 
correct. The  plaintiffs,  having  made  the  two  purchases  of  tim« 
ber,  and  gone  on  to  the  land  and  cut  a  part,  had  as  much  the 
possession  of  the  land,  for  the  purpose  of  getting  off  this  tim- 
ber for  their  own  use,  within  the  time  agreed,  or  within  a  rea« 
sonable  time,  as  if  they  had  owned  the  land. 

Though  William  Hawkins  told  the  defendant  he  apprehended 
no  difficulty  in  his  cutting  the  pine  tree,  he  also  told  him  it  be« 
longed  to  the  plaintiffs,  and  that  he  had  himself  no  right  to  it; 
and  also  told  the  defendant,  before  he  took  the  whole,  that  the 
plaintiffs  said  he  must  not  remove  the  same.  The  owner  of  the 
land  sets  up  no  claim,  and  the  defendant  is  a  stranger  to  the 
title.     This  virtually  decides  the  question  of  jurisdiction. 

The  action  is  properly  an  action  of  trespass  upon  the  free- 
hold. Tbe  plaintiffs  having  recovered  upon  the  third  count 
only,  makes  no  difference  about  the  appeal,  which  brings  up 
the  whole  action.  Further,  though  trover  might  have  lain  for 
the  logs  that  were  cut,  so  will  trespass  also,  and  trespass  upon 
the  freehold.  The  appeal  is  expressly  given  by  the  statute, 
which  gives  jurisdiction  of  such  actions  to  a  justice  of  the  peace. 
The  decision  of  the  county  court  sustaining  the  appeal  was 
correct  but  for  the  errors  in  their  charge  to  the  jury. 

The  judgment  is  reversed,  and  a  new  trial  granted. 
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Glasscock  v.  Batton. 

[8  RAllI>Ol.rH,  78.J 

PoflSBBBiON  Retained  bt  a  Mortgagor  under  a  Recorded  Mobtoage  of 
chattels,  does  not  render  it  fraudulent  nor  void. 

Absolute  Bill  oe  Sale  by  a  Mortgagor  to  the  Mortgagee  of  the  mort- 
gaged property  releases  the  mortgage,  and  if  not  recorded,  and  the  bar- 
gainor retains  possession,  such  bill  of  sale  is  void  as  to  creditors  and 
subsequent  purchasers. 

Subsequent  Purchaser  mat  comb  into  Equttt  for  relief  where  the  Imun 
gainee  in  such  prior  bill  of  sale  releasing  a  recorded  mortgage  has  ob* 
tained  possession  of  the  mortgaged  property. 

Temporary  Retention  of  Possession  by  the  vendor  does  not  render  a 
conveyance  void  as  against  subsequent  purchasers,  if  possession  is  deliv- 
ered before  any  one  is  deceived  or  has  become  a  purchaser. 

Retention  of  Possession  under  a  Subsequent  Conveyance  for  value  does 
not  make  good,  as  against  the  vendee,  a  prior  conveyance  fraudulent  and 
void  as  to  such  vendee. 

Appeal  from  the  Clarksburg  cbancerj  court.  The  complain- 
ant below  filed  his  bill  against  the  defendants,  Singleton  and 
Glasscock,  alleging  in  substance  that  he,  the  complainant,  in 
1820,  purchased  a  certain  slave  of  the  defendant  Singleton,  for 
four  hundred  and  forty  dollars,  paid  most  of  the  purchase- 
money,  and  afterwards  took  {possession;  that  shortly  afterwards 
he  learned  that  the  defendant  Glasscock  held  a  bill  of  sale  of 
the  said  negro  with  others,  executed  a  few  days  prior  to  the 
complainant's  purchase,  which,  as  the  complainant  was  in- 
formed, was  given  to*  secure  a  certain  supposed  debt;  that  the 
said  Singleton,  notwithstanding  said  bill  of  sale,  was  permitted 
to  remain  in  possession  of  the  said  negro,  as  owner,  without 
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notice  or  knowledge  to  the  complainant  of  the  said  eonveyance; 
that  afterwards,  as  the  complainant  was  informed,  a  compro- 
mise  was  made  between  Glasscock  and  Singleton  whereby  the 
former  received  in  lieu  of  the  said  negro  certain  other  negroes, 
together  with  a  written  order  on  some  third  person  for  about 
three  hundred  dollars,  which  he  had  retained  and  of  which  he 
had  given  no  notice  of  dishonor  to  Singleton;  that  after  this 
compromise,  the  said  Glasscock  sent  word  to  the  complainant 
that  the  matter  had  been  settled,  and  that  he  had  no  claim  to  the 
said  negro,  but  that  in  November,  1821,  the  said  Glasscock  clan- 
destinely took  the  said  negro  from  the  complainant's  possession, 
and  had  ever  since  retained  and  secreted  him  from  the  com- 
plainant. The  bill  then  prayed  a  decree  for  the  return  of  the 
slave  and  his  profits,  or  for  the  repayment  of  the  money  paid  by 
the  complainant,  etc. 

The  answer  of  the  defendant  Singleton  was,  in  substance,  au 
admission  of  the  allegations  of  the  bill.  The  defendant  Glass- 
cock stated  in  his  answer  that  in  1819  or  1820  the  defendant 
Singleton  executed  to  him  a  deed  of  trust  of  the  negro  in  ques- 
tion, with  two  others,  to  secure  a  debt  due  him  which  was  duly 
recorded ;  that  he  being  about  to  have  the  negroes  sold  under 
the  deed  of  trust,  the  defendant  Singleton,  in  preference,  sold 
them  to  him  in  discharge  of  the  debt,  and  gave  him  a  bill  of 
sale  of  them;  that  the  negroes  were  delivered,  but  at  Single- 
ton's solicitation  he  left  two  of  them  (one  of  whom  was  the 
negro  in  question)  in  the  said  Singleton's  possession  to  help 
manage  his  crop,  he  agreeing  to  return  them  about  Christmas, 
and  he,  Glasscock,  promised  that  if  Singleton  would  pay  him 
six  hundred  dollars  at  Christmas,  he  would  re-sell  the  negroes 
to  him  and  give  him  time  to  pay  the  balance  of  the  purchase- 
money;  that  Singleton  failed  to  pay  the  six  hundred  dollars,  or 
to  return  the  negroes  to  him,  when  he,  Glasscock,  having  taken 
legal  advice,  went  to  take  possession  of  said  negroes;  that 
Singleton  delivered  up  one  of  them,  and  gave  him  a  letter  to 
the  complainant  directing  him  to  deliver  the  other  one,  stating 
that  he  had  sold  said  negro  to  the  complainant,  but  that  he  had 
no  authority  to  do  so,  as  the  same  was  Glasscock's  property; 
that  the  complainant  stated  to  the  defendant  Glasscock  that  he 
had  sold  the  negro,  and  that  he  was  then  on  his  way  to  New 
Orleans,  but  that  the  defendant  did  not  believe  him;  tbat  he 
informed  Singleton  of  these  facts,  who  then  proposed  to  give 
him  an  order  on  one  Byrne,  his  agent,  for  four  hundred  and 
forty  dollars,  with  the  understanding  that  if  it  was  paid  he  was 
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not  to  trouble  himself  further  about  the  negro,  but  otherwise 
he  should  enforce  his  right  to  the  negro;  that  the  order  was 
given  accordingly,  but  that  Bjrne  had  no  funds  to  meet  it,  but 
offered  to  accept  it  conditionally  upon  the  event  of  a  suit  in 
chancery,  which  the  defendant  refused,  though  he  was  willing 
to  receive  the  money  by  the  time  contemplated  to  avoid  litiga- 
tion; that  learning  afterwards  that  the  complainant  had  de- 
ceived him,  and  that  he  still  had  the  negro,  he,  the  defendant, 
by  advice  of  counsel,  went  and  took  said  negro. 

Other  facts  are  stated  in  the  opinion.  Decree  that  the  de- 
fendant should  deliver  up  said  negro  and  render  an  account  of 
the  profits,  from  which  the  defendant  appealed. 

Leigh,  for  the  appellant. 

Wickham,  for  the  appellee. 

GoALTEB,  J.  The  jurisdiction  of  a  court  of  chancery,  I  think, 
can  be  maintained  in  this  case,  if  on  no  other  ground,  on  the 
one  taken  in  the  argument,  that  if  the  plaintiff  in  equity  had 
sued  at  law,  he  could  have  been  successfully  resisted  by  the 
mortgage,  which  was  duly  recorded.  Even  if  the  bill  of  sale 
had  been  produced  there,  it  might  not  have  been  a  clear  case  at 
law  that  it  was  a  release  of  the  mortgage,  so  as  in  that  court  to 
divest  the  legal  title,  and  leave  the  defendant  simply  on  his 
title  under  the  bill  of  sale.  This,  however,  would  be  the  con- 
sequence in  a  court  of  chanceiy,  where  substance  is  looked  to, 
as  decided  in  the  case  of  Clayhom  v.  HiH,  1  Wash.  177  [1  Am. 
Dec.  462].  There  it  was  decided  that  the  mortgage,  being  re- 
corded, was  not  fraudulent  and  void  by  reason  that  the  posses- 
sion remained  with  the  mortgagor;  but  that  the  subsequent 
absolute  bill  of  sale  operated  as  a  release  of  the  mortgage,  and 
became  the  title  under  which  the  bargainee  held;  and  that  a 
continued  possession  in  the  bargainor  afterwards,  rendered  that 
conveyance  void.  But  the  defendant  could  have  kept  that  bill 
of  sale  in  his  pocket,  so  that  a  resort  must  have  been  had  to  a 
court  of  equity  to  extract  it;  and  if,  for  this  purpose,  the 
appellee  had  a  right  to  come  into  equity,  I  can  see  no  reason 
why  he  should  not  claim  relief  also  there;  so  as  to  have  pos- 
session restored,  and  an  account  of  hires  and  profits.  Be- 
sides, he  had  a  right  to  go  into  equity  in  order  to  inquire  into 
the  compromise  between  the  appellant  and  Singleton,  the  bar- 
gainor, and  the  compensation  received  under  that  agreement. 
Had  the  slave  not  been  taken   from  the  possession  of  the 
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appellee  in  the  manner  be  was,  the  appellant  must  have  sued 
at  law;  and  had  be  recovered  there  un'ler  his  mortgage,  tho 
appellee  surely  could  have  inquired  into  these  matters  in  a 
court  of  equity.  The  manner  of  that  possession,  admitting 
that  it  was  not  a  stealing,  as  it  has  been  denominated  at  the 
bar,  and  was  not  absolutely  illegal,  provided  the  party  could 
have  shown  a  better  title,  is  nevertheless  such  a  procedure  aa 
does  not  deserve  the  countenance  of  courts  of  justice,  and  can 
not  be  insisted  on  in  equity  as  placing  the  party  on  higher 
ground  than  he  would  have  occupied,  had  it  not  taken  place. 

As  to  the  merits,  it  seems  to  me  that  on  both  points  thej 
are  equally  clear  for  the  appellee:  Twyne's  case,  3  Go.  80, 
where  it  was  held  that  absolute  conveyances  of  goods,  not 
accompanied  by  possession,  are  fraudulent  and  void,  "  for  that 
the  donor  continueth  in  possession,  and  useth  them  as  his  own, 
and  by  reason  thereof  he  tradeth  and  trafficketh  with  others, 
and  defrauds  and  deceives  them,"  followed  up  by  the  cases  of 
Edwards  v.  Harbin  /  HamiUon  v.  Russd,^  and  by  the  case  of 
Claybom  v.  Hill,  above  noticed  [1  Am.  Dec.  452];  FiUhugh  v.  Anr- 
derson,  2  Hen.  &  M.  289  [13  Am.  Dec.  625];  and  Alexander  ▼. 
Deneale,  2  Munf.  341,  and  other  cases  in  this  court,  clearly 
show  that  the  bill  of  sale  to  the  appellant  was  fraudulent  and 
void  as  to  the  appellee,  at  the  time  he  made  his  purchase. 

But,  it  is  argued,  that  the  appellee  can  not  avaU  himself  of 
this,  because  he  also  permitted  the  property  to  remain  with  the 
seller,  and  that  his  purchase  was  therefore  void. 

In  the  first  place,  it  does  not  appear  to  me  that  this  is  proved. 
Delivery  at  the  moment  of  the  sale  is  not  necessary.  The  pot*- 
session  must  remain,  and  if  it  did  so,  it  was  a  matter  very  soa- 
ceptible  of  proof.  The  appellee  was  found  in  possession  by 
the  appellant,  and  although  it  does  not  appear  when  that  pos- 
session was  acquired,  yet,  as  this  court  will  not  presume  a 
fraud,  there  ought  to  have  been  proof  of  it  by  him,  who  seeks  to 
avail  himself  of  such  fraud. 

But  if  it  were  otherwise,  and  if  we  must  take  it  that  it  did  so 
remain,  still  if  he  got  possession  before  any  one  was  deceived, 
and  became  a  purchaser  thereof,  it  is  not  void.  I  speak  of  sub- 
sequent purchasers,  not  of  creditors.  The  appellant  is  not 
such  a  purchaser,  and  I  can  not  perceive  how  this  prior  pur- 
chase, which  was  void  as  aforesaid  at  the  time  the  appellee 
purchased  and  paid  his  money,  can  be  reinstated,  so  as  to  place 
him  in  the  condition  of  a  subsequent  purchaser. 

1.  2T«mB.5M.  2.  1  Omadi. «». 
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This  seems,  indeed,  not  to  be  contended  for  to  this  extent; 
4|ut  it  is  said  that  there  is  par  delictum,  and  that  tbere  is  equal 
equity,  and  the  appellant,  not  only  being  prior  in  time,  but 
being  defendant  in  equity,  must  prevail.  But  it  seems  to  me 
that  this  is  not  so  as  to  either  point.  It  is  true,  if  there  had 
been  a  subsequent  purchaser  to  both,  neither  could  Lave  pre- 
vailed against  him,  if  possession  remained,  as  has  been  alleged. 
He  would  have  advanced  his  money,  and  must  have  held  the 
property;  but  the  appellant  was  not  so  deceived,  and  did  not 
BO  advance  his  money.  The  appellee,  however,  was  so  de* 
ceived  by  the  conduct  of  the  appellant,  and  so  there  is  no  par 
ddiclum,  and  the  equity  is  not  equal. 

As  to  the  compromise  and  compensation  received  by  the  ap- 
pellant from  Singleton  it  is  clearly  proved  by  many  witnesses, 
and  it  is  admitted  that  it  would  have  put  this  case  to  rest,  had 
it  not  been  entered  into,  as  is  alleged,  in  consequence  of  a  false 
suggestion  by  the  appellee,  that  the  slave  was  not  in  bis  posses* 
sion  when  demanded.  This  suggestion,  true  or  false,  could 
only  haye  operated  on  the  appellant,  so  as  to  prevent  his  sum- 
mary mode  of  redress  afterwards  resorted  lo.  It  could  no 
more  have  prevented  a  suit  against  the  appellee,  or  caused  the 
appellant  to  resort  for  satisfaction  to  Singleton,  than  if  he  had 
simply  refused  to  deliver  him.  But  how  was  the  fact  ?  The 
appellant  admits  in  his  answer  that  he  did  not  believe  this 
statement;  and  he  also  admits  that  before  he  made  the  com* 
promise  he  had  taken  the  advice  of  Pindal  as  to  this  summaiy 
redress.  But  he  wished  probably  to  avoid  the  scandal  of  such 
a  transaction,  and  preferred  trying  to  obtain  satisfaction  from 
Singleton.  This  he  did,  and  procured  an  order  for  four  hun- 
dred and  forty  dollars,  bearing  interest,  the  price  which  the 
appellee  gave  for  the  slave.  The  price  of  the  three  negroes 
sold  to  this  appellant  being  about  one  thousand  and  one  hun- 
dred dollars,  and  the  two  he  received  being  about  twenty  years 
of  age,  and  one  about  eighteen,  whilst  the  one  in  dispute  was 
about  twelve,  it  is  fair  to  presume  that  he  considered  he  ob- 
tained more  than  he  gave  for  him.  Nor  is  it  at  all  unlikely 
that  he  should  so  have  expressed  himself,  when  speaking  of  the 
transaction.  The  witnesses  who  testify  to  this  are  in  no  other 
wise  discredited,  and  ought  not  to  be  disbelieved  from  the 
mere  improbability  of  such  a  conversation,  especially  as  many 
others  prove  his  declarations  that  he  had  made  the  compromise 
and  was  satisfied. 

On  every  ground,  therefore,  the  decree  must  be  affirmed. 
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The  other  judges  concurred. 

Bboose,  President,  and  Gbsen,  JJ.,  absent. 


Rbtintion  or  Possession  bt  Vxndob  oa  Mobiqaoob.— See  on  this  mb- 
Ject  SturUnafU  v.  Ballard,  6  Am.  Dec.  281;  Babb  v.  Clemmm,  13  Id.  684; 
Cobum  y.  Pickering,  14  Id.  375;  Rocheblavt  v.  PoUer,  Id.  305,  and  note;  and 
BisseU  y.  Hophim,  15  Id.  259,  and  the  notes  to  those 
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Waiver  or  Objection  to  iBREouLABrrr  by  Joining  Issue. — ^A  plaintiff 
waives  his  objection  to  the  defendants  being  allowed  to  appear  and  plead, 
without  giving  special  bail,  by  joining  issne  without  making  the  objec- 
tion and  the  appearance  bail  are  discharged. 

CoBPOBATioN  MUST  SuE  IN  ITS  Tbue  Najo^  although  Contracts  may  be 
made  with  it  by  a  mistaken  name,  if  the  mistake  be  in  syUaJUa  ei  verhis^ 
and  not  in  eensu  ei  re  ipsa,  and  such  mistake  may  be  averred  in  plj^uiSng^ 
or  shown  in  evidence  under  the  general  issue. 

Vabiancb  in  the  Name  or  a  Cobforation,  by  adding  or  omitting  words, 
is  not  fatal,  if  there  be  enough  to  distinguish  the  corporation. 

Misnomer  or  Corporation,  What  is  not. — A  bond  executed  to  the 
"president  and  managers  of  the  Culpeper  Agrionltuxal  and  Mannfactnrw 
ing  Society,"  may  be  sued  on  by  the  "Culpeper  Agrionltoral  and  Mann- 
footuring  Society." 

Appeal  from  the  Fauquier  superior  court  of  law  in  an  action 
of  debt  on  a  bond.  The  declaration  alleged  that  the  pbuniiflh 
were  incorporated  by  the  name  of  '*  The  Culpeper  Agricultural 
and  Manufacturing  Society,"  and  that  the  bond  was  executed 
to  the  plaintiffs  by  the  name  and  style  of  ''  The  president  and 
managers  of  the  Culpeper,"  etc.  Appearance  bail  was  given, 
and  the  defendants  appeared,  and  without  having  given  special 
bail  pleaded  that  the  plaintiffs  were  an  unchartered  bank,  eto.« 
to  which  the  plaintiffs  replied  generally,  and  issue  was  joined. 
The  defendants  afterwards  demurred,  and  the  plaintiffs  joined 
in  demurrer.  Judgment  for  the  defendants,  from  which  the 
plaintiffs  appealed. 

Harrison,  for  the  appellants,  objected:  1.  That  the  defendants 
should  not  be  permitted  to  appear  and  plead  without  having 
given  special  bail:  2.  That  the  plaintiffs  might  sue  on  the  bond 
notwithstanding  the  error  in  the  name  of  the  corporation,  citing 
10  Co.  125;  11  Id.  19,  20,  21;  2  Bac.  Abr.  5,  tit.  Corporation; 
College  of  Physicians  v.  Salmon,  Ld.  Baym.  680;  Sidney  College 

V. ,  1  Wils.  184;  Dutch  East  India  Co.  v.  HennqueB,  Ld. 

Baym.  612;  Mayor,  etc.,  v.  Blamire,  8  East,  492. 
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Leigh,  for  the  appellees,  insisted:  1.  That  the  objection  to 
the  defendants  being  allowed  to  plead  without  bail  was  waived 
bj  the  plaintiffs  joining  issue;  2.  That  the  variance  in  the  name 
of  the  corporation  was  fatal,  citing  2  Com.  Dig.  298,  tit.  Capa- 
city, B,  5;  Corydon  HospUal  v.  Farley ,  6  Taun.  467. 

Oaebn,  J.  The  objection  now  taken  by  the  appellants,  that 
the  appellees  were  improperly  permitted  to  appear,  plead,  and 
demur,  without  giving  special  bail,  was  waived  by  the  appellants 
taking  issue  on  the  plea  and  joining  in  the  demurrer  without 
making  this  objection  in  terms;  and  the  appearance  bail  was 
thereby  dischaiged,  as  was  decided  in  Grays  v.  Hlnes^  4  Munf. 
437.  The  appearance  of  the  defendants,  and  j^leading  without 
giving  special  bail,  superseded  the  issue  joined  upon  the  plea 
put  in  by  the  bail  for  their  appearance,  and  rendered  it  nulL 
In  strictness,  perhaps,  it  ought  to  have  been  set  aside,  but  the 
omission  to  do  so  is  no  error  to  the  injury  of  the  appellants. 

The  declaration  alleges  that  the  plaintiffs  were  incorporated 
by  the  name  of  *'  The  Culpeper  Agricultural  and  Manufnctur-* 
ing  Society;"  and  avers  that  the  defendants  executed  their  obli-^ 
gation  to  them  by  the  name  of  "  The  President  and  Manager  of 
the  Culpeper  Agricultural  and  Manufacturing  Society;"  and 
upon  a  demurrer  to  this  declaration,  the  question  is,  whether 
such  an  averment  can  be  made  against  the  terms  of  the  obliga- 
tion as  described  in  the  declaration.  If  it- can,  then,  instead  of 
demurring,  the  defendants  should  have  pleaded  that  certain  per- 
sons by  name  were  "  The  President  and  Managers  of  the  Society/' 
and  that  the  bond  was  made  and  delivered  to  those  persons  in- 
dividually, and  traversed  this  averment  in  the  declaration.  For, 
by  demurring,  they  admit  the  averment  to  be  true  if  it  is  com- 
petent for  the  plaintiffs  to  make  it.  This  averment  might,  I 
think,  be  well  made.  Although  a  corporation  can  not  sue  but 
in  its  true  name,  contracts  may  be  made  by  and  with  it  by  a 
mistaken  name,  if  the  mistake  be  only  in  syllabis  et  verbis,  and 
not  in  sensu  et  re  ipsa,  as  is  said  by  the  court  in  the  case  of  The 
Mayor  and  Burgesses  of  Lynn  Regis,  10  Co.  125;  and  such  a  mis- 
take maybe  averred  in  pleading,  or  shown  in  evidence,  upon  the 
general  issue:  Id.,  and  Gilb.  Hist.  C.  B.  179,  Cap.  17,  cited 
in  6  Vin.  Abr.  320.  If  some  words  are  added  to,  or  omitted  in, 
the  true  name  of  a  corporation,  this  is  not  a  fatal  variance  if 
there  be  enough  to  distinguish  the  corporation  from  all  others, 
and  to  show  that  the  corporation  claiming,  or  against  which  a 
claim  is  asserted,  was  intended,  of  which  many  examples  are 
given  in  the  case  cited  from  Coke's  Reports. 
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If,  in  this  case,  the  bond  bad  been  given  to  "A.  B.,  President, 
and  C.  D.,  Managers,  of  the  Gulpeper  Agricultural  and  Manu- 
facturing Bank  Society,"  or  to  the  "  President  and  Managers  of 
the  Culpeper  Agricultural  and  Manufacturing  Bank,"  I  should 
have  thought  that  it  could  not  have  been  averred  or  shown  by 
proofs,  that  it  was,  in  truth,  given  to  the  ''Culpeper  Agri- 
cultural and  Manufacturing  Society;"  for  this  would  be  in  op- 
position to  the  legal  import  of  the  deed  itself.  In  the  first  case, 
the  legal  effect  of  the  deed  would  be  to  create  an  obligation  to 
the  individuals  named,  and  the  addition  of  **  President  and 
Managers"  would  be  only  a  superfluous  description  of  the  par- 
ticular individuals  meant,  or  at  most  an  indication  that  the  ob- 
ligation was  made  to  them  for  the  benefit  of  the  corporation, 
and  in  the  other,  the  name  of  the  corporation  in  the  bond  would 
be  different  in  sense  from  the  true  name  of  the  corporation  claim- 
ing it  as  made  to  them.  But  in  this  case,  the  naming  of  the 
*'  President  and  Managers,"  without  using  their  proper  names, 
does  not  in  any  degree  contradict  the  averment  that  the  bond 
was  made  to  the  corporation,  but  is  entirely  consistent  with  it, 
since  it  clearly  indicates  that  the  bond  was  given  to  them  and 
the  other  corporators,  not  in  their  individual,  but  in  their  cor- 
porate characters. 

I  think  the  judgment  should  be  reversed,  the  demurrer  over- 
ruled, and  the  cause  remanded  for  a  trial  of  the  issue  in  fact  joined 
between  the  parties. 

The  other  judges  concurred,  and  the  judgment  reversed,  etc. 

Misnomer  of  Cobforahon. — ^As  to  the  effect  of  a  mistake  in  the  name  of 
a  corporation  in  a  contract  made  with  it,  see  Berks  Turnpike  Road  v.  Myers, 
S  Am.  Dec  402,  and  note.  Mianomer  of  a  corporation  plaintiff  ia  not  a 
gronnd  of  nonsuit,  and  can  be  taken  advantage  of  only  by  a  plea  in  abatemfintt 
Ba$ds  of  Utiea  v.  Smalleif,  14  Am.  Dec  626. 


Kelly  t;.  Ejxly's  Exeoutobs. 

[6  Bahdolfb,  176.] 

Father  Advancing  his  Child  to  whom  he  is  in  Debt  is  presumed  to  do  m 
with  a  view  to  the  discharge  of  the  debt,  nnless  the  circumstances  prove 
a  contrary  intention. 

CoNVETANCB  ov  Land,  in  such  a  case,  will  be  presumed  in  satisfaction  of  a 
money  debt,  if  such  appears  to  have  been  the  intention. 

Appeal  from  the  Fredericksburg  chancery  court.    The  opin* 
ion  states  the  case. 

Briggs  and  Leigh,  for  the  appellants. 
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Edrrison  and  Stanard,  for  the  appellees. 

Cabb,  J.  John  Eellj  married  a  lady  of  the  name  of  Paine, 
and  received  by  her  (it  is  said)  twelve  slaves.  She  died,  leaving 
five  children.  In  1797,  John  Kelly,  being  about  to  marry  a 
second  wife,  executed  a  deed  of  gift,  conveying  to  his  children, 
in  different  proportions,  all  the  slaves  he  had  received  by  their 
mother,  which  were  to  be  delivered  to  them  "at  lawful  age,  or 
marriage."  This  deed  was  duly  recorded,  and  the  slaves  were, 
at  different  periods,  delivered  to  the  children.  The  second 
marriage  took  effect,  and  eight  children  were  the  fruit  of  it.  In 
1809,  one  Yates,  by  will,  bequeathed  to  the  children  of  Kelly 
by  his  first  wife  one  thousand  dollars,  to  be  equally  divided 
among  them.  In  1810,  Kelly  was  appointed  guardian  of  his 
children  as  to  this  legacy,  and  not  long  after  received  the  money. 
On  the  thirty-first  of  March,  1814,  J.  Kelly  and  his  wife  exe- 
cuted five  deeds,  conveying  to  each  of  his  children  by  his  first 
wife,  one  hundred  acres  of  land,  which  it  is  agreed  on  all  hands 
were  worth  more  than  their  shares  of  the  legacy.  All  these 
children  were  then  of  age,  except  one.  The  consideration  ex- 
pressed  in  the  deeds,  is  natural  love  and  affection,  and  one  dol- 
lar.  The  deeds  were  accepted,  recorded,  and  the  children  took 
possession  of  the  land.  In  1815,  J.  Kelly  made  his  will,  in 
which  he  gives  again  to  the  children  by  his  first  wife,  the  slaves 
and  land  before  conveyed.  He  gives  the  rest  of  his  land  and 
slaves  to  his  wife,  for  life,  and  at  her  death,  the  land  to  be  di- 
vided among  his  children  by  the  last  wife,  and  slaves  among  all 
his  children  by  both  wives.  In  1820,  J.  Kelly  died,  and  in 
1822,  the  children  by  the  first  wife  filed  their  bill  against  their 
father's  executors,  to  recover  their  legacy  of  one  thousand  dol- 
lars, left  them  by  Yates.  The  chancellor  dismissed  their  bill, 
and  they  appealed  to  this  court. 

The  only  question  in  the  cause  is,  whether  this  legacy  must 
not  be  taken  as  satisfied  by  the  land  conveyed  to  the  plaintiffs 
in  1814.  This,  it  will  be  observed,  is  not  a  question  whether  a 
debt  is  extinguished  by  legacy;  nor  whether  a  provision  secured 
to  children  by  settlement,  is  satisfied  by  portions  given  them  by 
the  will  of  a  parent;  nor  yet,  whether  a  legacy  be  adeemed  by 
an  advancement  made  in  the  life  of  the  testator;  but  simply, 
whether  a  parent,  owing  his  children  a  debt,  and  making  them 
a  deed  for  property  of  greater  value  than  the  debt,  shall  be  con- 
sidered as  having  given  them  this  property  (leaving  the  debt 
still  unpaid),  or  as  having  discharged  the  debt  by  the  convey- 
ance of  the  property.     We  will  consider  this  question :   1.  On 
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the  presumption  ariaiiig  from  the  acts  of  the  parties;  2.  Ou  the 
evidence. 

On  the  first  head,  I  will  cite  some  cases,  which  seem  to  me 
▼ery  strongly  in  point:  Wood  v.  BriarU,  2  Atk.  521.     The  plaints 
iflfs  wife  was  entitled  to  the  residue  of  her  grandmother's  estate 
under  her  will,  and  likewise  was  left  executrix,  and  durante 
minore  estate  her  father  was  administrator.     At  the  time  of  her 
marriage  with  the  plaintiff,  he  was,  by  agreement,  to  have  cdght 
hundred  pounds  from  the  father;  which,  in  the  settlement,  is 
mentioned  to  be  a  portion,  and  in  consideration  of  natural  love 
and  affection.     The  father  being  dead,  this  bill  was  filed  against 
his  representatiye,  for  a  settlement  of  the  grandmother's  estate; 
and  it  was  insisted,  that  the  eight  hundred  pounds  paid  by  her 
father  on  her  marriage,  was  not  in  satisfaction  of  this  residue, 
especially  as  it  was  expressed  to  be  given  for  natural  love  aud 
affection,  and  as  the  father,  at  the  time  of  the  marriage,  was 
worth  eight  thousand  pounds,  and  had  but  this  daughter  and  a 
son;  and  Chidley  v.  Lee,  Prec.  in  Oh.  228,  was  cited,  where  a 
portion  given  in  this  way  had  been  decided  to  be  no  satisfaction. 
There  was  evidence  given  of  parol  declarations  made  by  the 
plaintiff  and  his  wife  shortly  after  the  marriage,  that  the  eight 
hundred  pounds  were  intended  as  a  satisfaction  of  the  residue, 
as  well  as  a  portion;  and  on  the  other  side,  declarations  of  the 
father,  that  the  residue  amounted  to  five  hundred  pounds,  and 
that  he  intended  to  give  the  plaintiff  one  thousand  x^ounds  more, 
and  that  six  weeks  before  his  death,  he  told  the  plaintiff:  "  Thou 
knowest  I  owe  thee  a  great  deal  of  money,  and  thou  shalt  not 
be  wronged  of  a  farthing."     Lord  Hardwicke  says:    "The  first 
question  is,  whether  there  is  a  presumptive  satisfaction  of  the 
legacy  to  the  plaintiff's  wife  under  the  grandmother's  will,  by 
the  eight  hundred  pounds  being  advanced  to  her  by  the  father 
on  ber  marriage.     I  do  not  think  any  rule  can  be  laid  down, 
but  the  cases  must  depend  upon  their  particular  circumstances. 
There  are  very  few  cases  where  a  father  will  not  be  presumed  to 
have  paid  the  debt  he  owed  to  a  daughter,  when,  in  his  life- 
time, he  gives  ber  in  marriage  a  greater  sum  than  he  owed  her; 
for,  it  is  very  unnatural  to  suppose,  that  he  would  choose  to  leave 
himself  a  debtor  to  her,  and  subject  to  an  account.     As  to  the 
case  of  Chidley  v.  Lee,  the  ground  Sir  John  Trevor  went  upon 
was,  that  the  husband  knew  nothing  of  the  legacy  to  the  wife 
from  a  collateral  ancestor,  and  therefore  held  it  was  not  satisfied 
by  the  portion.     But,  I  must  own  that  I  think  that  an  extreme 
hard  case,  and  I  believe  I  should  have  been  inclined  to  have 
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decided  it  otherwise.  If  tbe  present  case,  tberefore,  rested  on 
the  presumption  only,  I  should  be  of  opinion  that  the  eight 
hundred  pounds  was  a  satisfaction  of  the  residue,  under  tbe 
grandmother's  will."  Tbe  parol  evidence  he  considered  as  mak- 
ing the  case  still  stronger  for  the  defendant,  and  refused  the  ac- 
count (as  to  the  residue)  pra^'ed  for. 

Seed  V.  Bradford,  1  Ves.  sen.  601 :  B.  was  indebted  to  bis 
daughter  one  hundred  and  four  pounds,  being  one  fifth  of  a 
legacy  left  her  and  her  four  sisters,  by  their  grandfather.  Upon 
the  mariiage  of  the  plaintiff  with  the  daughter,  B.  agreed  to 
give  his  daughter  four  hundred  pounds.  On  the  wedding-day 
B.  brought  forward  the  money,  and  one  witness  stated  that  he 
said:  ''  There  is  tbe  money  I  give  my  daughter;  but  tbat  is  not 
all."  Tbe  marriage  took  place  in  1740.  The  wife  died  in  1742; 
the  father  in  1746.  No  demand  was  made  of  the  legacy  during 
the  father's  life.  Tbe  husband,  as  administrator  of  his  wife, 
filed  this  bill  to  recover  tbe  legacy.  The  case  of  Wood  v.  Briant, 
quoted  above,  was  relied  on  for  the  defendant.  Sir  John 
Strange  dismissed  the  bill.  He  said  the  demand  should  have 
been  made  in  the  life  of  the  father,  who  was  a  party  to  the 
transaction,  and  could  have  given  some  account  of  it;  that 
tbere  was  no  occasion  for  an  express  stipulation;  that  tbe  four 
hundred  pounds  were  paid  in  full  satisfaction  of  tbe  legacy, 
and  not  out  of  his  own  pocket;  but  every  case  must  be  taken 
with  the  circumstances  upon  which  the  court  goes,  to  see 
whether,  from  the  nature  of  the  transaction  and  demand,  it  is  not 
implied  tbat  the  money  thus  given  in  the  lump,  included  what 
the  father  gave  by  bounty,  and  also  what  came  into  his  hands 
as  belonging  to  his  child.  That  is  the  natural  transaction;  and 
otherwise  the  court  must  suppose  he  meant  to  give  the  four 
hundred  pounds  out  of  his  own  pocket,  and  suffer  himself  still 
to  remain  liable  to  tbat  demand  and  interest. 

The  only  other  case  I  shall  cite  is  Chave  v.  Farrant,  18  Ves. 
8:  B.  gave  by  will  to  his  granddaughters,  Mary,  Sarah,  and 
Betty  Farrant,  one  hundred  and  fifty  pounds  each.  Tbese 
legacies  came  to  the  hands  of  their  father.  His  daughters  all 
married  during  his  life,  and  he  gave  to  or  in  trust  for  each  a 
marriage  portion  of  one  thousand  pounds.  No  demand  of  tbe 
legacies  was  made  in  bis  life- time;  but  tbe  three  daughters  and 
their  husbands  filed  the  bill  for  their  legacies  of  one  hundred 
and  fifty  pounds,  with  interest.  Sir  William  Grant  says :  *  *  Upon 
looking  into  the  settlements,  I  find  nothing  from  which  any 
inference  can  be  drawn  as  to  the  intention  of  the  parties.    In 
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Mrs.  Chave's  her  father  covenants  to  pay  one  thousand  pounds 
for  the  portions  of  his  daughters.  It  does  not  appear  that  the 
husband  knew  of  the  debts.  My  opinion  is,  that  the  father 
giving  the  portion  must  be  taken  as  meaning  to  satisfy  the  debt 
he  owed  as  executor  of  the  grandfather.  That  is  established, 
in  opposition  to  Chidley  v.  Lee,  by  the  more  recent  cases  of 
Wood  V.  Briarii,  and  Seed  v.  Bradford,"  the  two  before  cited. 
He  then  repeats  the  words  of  Lord  Hardwicke,  in  Wood  v. 
Briant. 

These  cases,  it  will  be  observed,  clearly  establish  this  point; 
that  in  absence  of  all  explanatory  evidence,  a  father  advancing 
his  child,  to  whom  he  is  at  the  same  time  in  debt,  shall  be  pre- 
sumed to  do  so  with  a  view  to  the  discharge  of  the  debt,  if  the 
sum  advanced  be  sufiBicient;  and  that,  even  though  it  is  a  por- 
tion given  iu  marriage.  The  case  before  us  is  much  stronger 
than  those  cited,  to  raise  the  presumption  of  payment;  for  the 
advancement  here  was  not  made  on  the  marriage  of  the  chil- 
dren, nor  when  there  was  any  other  reason  for  it  than  the  wish 
of  the  father  to  discharge  his  debt.  It  was  made  by  five  deeds, 
bearing  the  same  date,  conveying  to  each  child  the  same 
quantity  of  land,  one  of  them  being  still  an  infant,  and  giving 
them,  exclusive  of  this,  an  equal,  and  some  witnesses  say,  a 
better  portion  of  his  estate  than  his  younger  children. 

If  it  be  objected  that  the  legacy  was  a  money  debt,  and  the 
property  conveyed  land,  and  that  therefore,  upon  the  doctrine 
of  ^usdem  generis,  the  latter  can  not  be  considered  as  a  satis- 
faction of  the  former,  I  answer  that  this  conclusion  is  by  no 
means  sound.  A  careful  examination  of  the  cases  on  this  sub- 
ject will  show  that  all  depends  upon  intention.  This  intention 
you  must  ascertain  in  the  best  manner  you  can,  from  all  the 
circumstances  attending  the  act.  When  a  child  is  entitled  to  a 
portion  of  five  hundred  pounds,  or  the  father  has  left  him  five 
hundred  pounds  by  will,  and  afterwards  in  his  life  advances 
him  five  hundred  pounds;  this  sum  being  the  same  in  amount 
and  the  same  in  kind,  these  are  taken  as  circumstances  tending 
to  show  that  the  advancement  was  made  in  satisfaction  of  the 
portion  or  legacy.  On  the  contrary,  if  the  advancement  was 
land,  it  is  taken  slb  prima  facie  going  to  show  that  it  was  not 
intended  as  a  satisfaction  of  the  five  hundred  pounds,  they 
being  different  things.  But  yet,  these  are  mere  presumptions, 
liable  to  be  rebutted  and  overthrown.  For,  if  it  be  made  to 
appear  that  the  father  did  not  intend  the  five  hundred  pounds 
advanced  to  go  in  satisfaction  of  the  portion  or  legacy,  it  will 
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be  no  satisfaction,  though  rjusdem  generis;  and  if  we  be  con- 
vinced that  he  did  mean  the  land  as  a  satisfaction,  it  will  be  so 
taken,  though  not  ejusdem  generis.  For  the  cases  showing  this 
to  be  the  law,  I  refer  io  Jones  v.  Mason,  eafr  etc,,  5  Band.  577 
[lt>  Am.  Dec.  761].  Now,  I  have  stated  the  strong  facts  in  this 
case,  which  show  so  clearly  the  intention  of  the  father  to  dis- 
charge his  debt  by  the  conveyance  of  the  land. 

But  if,  leaving  the  ground  of  presumption,  we  come  to  the 
evidence,  the  case  is  put  beyond  doubt;  for  it  is  proved  that 
the  father  in  the  first  place  offered  to  sell  to  his  children  this 
same  land  at  eight  dollars  per  acre,  thus  clearly  proving  that 
he  did  not  intend  to  give  it.  They  refused  to  give  that  price, 
but  said  that  they  would  take  the  land  for  their  legacies,  and 
on  no  other  terms;  and  soon  after  the  deeds  were  executed  and 
sent  to  them,  and  they  received  them  upon  the  understanding, 
as  every  one  must  see,  and  aa  two  or  three  of  the  plaintiffs  de- 
clared, that  they  were  made  to  discharge  the  debts.  But  they 
were  a  payment  and  a  bounty  too,  for  they  overpaid  the  legacies 
double  and  treble.  In  addition  to  this,  the  deeds  were  made  in 
1814,  and  the  father  lived  till  1820,  and  during  all  that  time  we 
hear  not  a  word  from  the  plaintiffs  about  the  legacy;  no  de- 
mand.    Why  ?    Because  they  were  conscious  they  were  paid. 

I  am  clear,  therefore,  on  every  ground,  to  affirm  the  decree. 

The  other  judges  concurred,  and  the  decree  was  affirmed. 


Rhodes  v.  Cousins. 

[6  IUhdolph,  188.] 

iNJUNcnoir  AOAnrsT  Debtor  Disposino  or  Propkbtt. — Only  a  jndgment 
creditor  can  have  the  assistance  of  a  court  of  equity  to  control,  prevent, 
or  interfere  with  a  debtor's  disposition  of  his  property. 

What  Nbcbbsabt  to  Ajivct  Land  or  Pbbsonaltt. — ^To  affect  the  debtor's 
land  in  snch  a  case  the  creditor  must  have  judgment  and  take  his  tUgU^ 
and  to  affect  personalty  he  must  have  judgment  and  execution  issued. 

Kb  Exeat  oak  be  Issued  only  when  it  appears:  1st,  that  there  is  a  precise 
amount  of  debt  positively  due;  2d,  that  it  is  an  equitable  demand  not 
suable  at  law,  except  in  cases  of  account  and  some  others  of  concurrent 
jurisdiction;  3d,  that  the  defendant  is  about  quitting  the  country  to 
avoid  payment. 

NECESsrnr  or  Aptidavits  to  Procore  Writ. — ^A  writ  of  nt  exeat  can  not 
be  granted  in  this  state,  except  upon  a  bill  filed  and  affidavits  made  to 
the  truth  of  its  allegations. 

Nb  Exeat  will  kot  be  Granted  where  Bail  can  be  demanded  at  law. 

Afvbal  from  the  chancery  court  of  Richmond  upon  a  bill  filed 
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by  Cousins  against  Grymes,  Bhodes,  and  Moore.     The  opinion 
states  tbe  case. 

Wickham,  for  tbe  appellant. 

May  and  Spooner,  for  the  appellee. 

Cabb,  J.     The  bill  presents  this  case:  That  in  the  winter  of 
1820-21,  Cousins  indorsed  for  Giymes  (a  grocer)  an  accommoda- 
tion note,  to  be  discounted  at  the  bauk,  for  fifteen  hundred  dol- 
lars; that  the  note  bad  been  renewed  from  time  to  time,  and  tbe 
one  last  given  would  become  due  in  about  four  weeks;  that  the 
plaintiff  will,  no  doubt,  have  to  take  up  tbe  note  when  it  falls 
due;  that  the  said  money  was  borrowed  to  pay  debts  which 
Grymes  contracted  in  supplying  bis  store  with  groceries;  that  a 
few  days  before  he  had  been  surprised  to  discover  in  a  Peters- 
burg paper  (where  the  parties  live)  an  advertisement  of  tbe  stock 
of  goods  belonging  to  Grymes,  to  be  sold  on  the  eleventh  of 
September,  by  a  certain  Jer.  Bhodes,  an  Englishman,  having  no 
fixed  residence  here,  and  who  had  avowed  his  intention  of  re- 
turning in  a  short  time  to  England;  that  on  inquiry  of  Grymes 
he  told  him,  that  being  a  secret  partner,  Bhodes  had  obtained 
a  deed  of  trust  from  him  by  deception  and  fraud,  and  under  it 
was  about  to  sell  the  goods.     He  charges  that  Bhodes  has  been 
a  sleeping  partner  since  the  last  fall ;  that  he  has  reason  to  be« 
lieve  that  he  will  leave  this  country  with  all  his  effects,  if  not  pre- 
vented, before  the  note  comes  due,  previous  to  which  time  the 
plaintiff  can  have  no  redress  at  law;  that  Grymes  is  insolvent; 
that  the  goods  are  in  possession  of  Moore,  an  auctioneer.     The 
prayer  of  tbe  bill  is,  that  an  injunction  issue  to  prohibit  a  sale, 
or  a  return  of  the  goods  by  Moore  to  the  other  defendants;  or 
to  stay  fifteen  hundred  dollars  in  the  hands  of  Moore,  if  a  sale 
be  thought  jjroper;  or  to  grant  a  ne  exeat. 

Taking  this  matter  up  simply  upon  the  case  made  by  the  bill, 
it  is  clear  to  me  that  the  plaintiff  had  no  right  to  the  aid  of 
equity,  either  by  way  of  injunction  or  ne  exeat. 

1.  As  to  the  injunction.  It  is  well-settled  law,  that  none  but 
a  judgment  creditor  can  have  the  assistance  of  equity  to  control, 
prevent,  or  interfere  with,  in  any  way,  the  disposition  which  a 
debtor  may  choose  to  make  of  his  property.  He  may  destroy 
it,  give  it  away,  convey  it  fraudulently,  or  sell  it  and  waste  the 
money,  and  no  creditor  at  large  can  stop  him  by  injunction.  A 
creditor  must  have  proceeded  as  far  as  he  can  at  law.  If  he 
means  to  affect  the  land,  he  must  have  a  judgment,  and  take 
his  elegii.    If  the  personalty,  there  must  be  judgment  and  ex« 
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ecation  issued;  and  be  must  show  in  his  hill  that  he  has  done 
this,  or  it  may  be  demurred  to:  See  Mitf.  PL  114-15;  Angell  v. 
Draper,  1  Yern.  399;  Shirley  v.  WaUs,  3  Atk.  200;  Bennet  v. 
Musgrave,  2  Ves.  sen.  51;*  Balch  v.  Wastall,  1  P.  Wms.  451;' 
Cooper's  Eq.  PI.  149;  see,  also,  Wiggins  y.  Armstrong,  2  Johns. 
Ch.  144.  That  case  was  thus:  Plaintiff  had  two  notes  on 
D.  to  a  large  amount,  on  which  D.  confessed  a  judgment  to  a 
greater  amount  to  another  person.  The  bill  charged  a  fraudulent 
collusion;  that  the  judgment  was  voluntary  and  without  consid- 
eration, and  with  intent  to  defraud  the  plaintiff;  and  he  prayed 
an  injunction  against  proceeding  on  the  judgment  by  execution. 
An  injunction  was  granted.  No  answer  was  put  in;  but  a  mo- 
tion was  made  to  dissolve,  on  the  ground  that  the  plaintiff,  not 
being  a  judgment  creditor,  had  no  lien  on  the  property  of  the 
debtor,  and  no  right  to  question  the  judgments.  The  chancellor 
reviews  the  cases  with  his  usual  care,  and  comes  to  the  conclu- 
sion that  a  creditor  at  large,  and  before  judgment  and  execution, 
can  not  be  entitled  to  the  interference  of  equity.  He  remarks, 
very  sensibly:  *'  The  reason  of  the  rule  seems  to  be,  that  until 
the  creditor  has  established  his  title  he  has  no  right  to  inter- 
fere; and  it  would  lead  to  an  unnecessary,  and,  perhaps,  a  fruit- 
less and  oppressive  interruption  of  the  exercise  of  the  debtor's 
rights.  Unless  he  has  a  certain  claim  upon  the  property  of  the 
debtor,  he  has  no  concern  with  his  frauds." 

The  same  doctrine  is  again  discussed,  and  considered  as 
settled,  in  2  Johns.  Ch.  284;  4  Id.  671,  682.  This  court,  also, 
in  the  case  of  Ghamherlayne  v.  Temple,  2  Band.  384  [14  Am.  Dec. 
786 J,  lays  down  the  doctrine  in  the  same  way,  and  strongly  and 
forcibly  illustrates  the  mischiefs  and  inconveniences  of  a  con- 
trary proceeding. 

In  the  case  before  us,  the  plaintiff  not  only  had  no  judgment, 
but  he  was  not  even  a  creditor.  True,  he  had  indorsed  a  note 
fox  Qrymes;  but  he  might  never  be  called  on  to  pay  it;  or, 
called  on,  he  might  not  be  able  to  pay  it;  and  in  either  case,  he 
could  have  no  demand  on  Grymes.  What  right,  then,  had  he 
to  claim  the  interference  of  equity  to  disturb  the  arrangement 
made  between  Grymes  and  Rhodes;  to  forbid  the  sale  of  the 
goods;  and  to  take  them  wholly  from  the  possession  of  the  own- 
ers, for  an  indefinite  space  of  time  ? 

2.  Just  as  unfounded  seems  to  be  the  attempt  of  the  plaintifl 
to  obtain  a  writ  of  ne  exeal  against  the  defendant,  Bhodes,  and 
his  effects.    As  no  such  writ  was  issued,  I  shall  pursue  that  sub- 

1.    BetmH  v.  M*$ffrov€,  1  Ves.  sen.  61.  3.    1  P.  Wm.  iA5, 
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ject  no  further  than  just  to  remark^  that  our  act  of  aasembly 
does  not  regulate  the  proceeding  on  the  ne  exeat,  farther  than 
to  say  (1  Rev.  Code,  217,  sec.  110),  that  writs  of  ne  exeat  shall  not 
be  granted,  but  upon  bill  filed  and  affidavits  made  to  the  truth 
of  its  allegations;  that  if  granted,  the  court  or  judge  shall  direct 
to  be  indorsed  thereon  in  what  penalty  bond  and  secoritj  shall 
be  required  of  the  defendant;  and  that  if  the  defendant  shall, 
by  answer,  satisfy  the  court  or  judge  that  there  is  no  reason  for 
his  restraint,  or  give  sufficient  security  to  perform  the  decree, 
the  writ  may  be  discharged.    What  the  allegations  in  the  bill 
shall  be  to  justify  the  writ,  the  law  has  left  to  the  ooart,  who 
must  be  guided  by  the  rules  settled  in  such  cases.    The  ne  exeat, 
as  now  understood  and  practiced  upon,  is  a  proceeding  in  eqnity 
to  obtain  bail,  in  a  case  where  there  is  a  debt  due  in  equity, 
though  not  at  law;  for,  if  it  be  a  legal  debt,  then  you  may  take 
bail  at  law,  and  equity  will  not  entertain  you,  except  in  cases 
of  account,  and  perhaps  a  few  other  cases  of  concurrent  juris- 
diction.   The  general  rule  is,  that  where  you  can  get  bail  at 
law,  equity  will  not  grant  the  writ.    In  the  exercise  of  this 
power,  courts  of  equity  are  yeiy  cautious,  as  it  is  a  strong  step, 
tending  to  abridge  the  liberty  of  the  citizen.    To  induce  that 
court  to  issue  a  ne  exeat,  it  must  appear:  1.  That  there  is  a  pre- 
cise amount  of  debt  positively  due;  2.  That  it  is  an  equitable 
demand,  upon  which  the  plaintiff  can  not  sue  at  law,  except  as 
before,  in  account,  and  some  other  oases  of  concurrent  jurisdic- 
tion; 8.  That  the  defendant  is  about  quitting  the  country  to 
avoid  the  payment. 

As  to  the  first,  in  JacJaon  v.  Petrie,  10  Yes.  163,  Lord  Eldon 
says:  "The  affidavit  must  be  as  positive  as  to  the  equitable 
debt,  as  an  affidavit  of  a  legal  debt,  to  hold  to  bail;  nor  do 
I  recollect  that  this  court  has  granted  the  writ  upon  an  affi- 
davit stating  merely  information  and  belief  as  to  the  amount 
of  the  debt,  except  where  it  is  matter  of  pure  account.''  In 
Haffey  v.  Haffey,  14  Yes.  261,  Lord  Eldon  mentions  a  very  hard 
case,  to  show  that  under  ciroumstauces  which  would  not  en- 
title you  to  bail  if  your  demand  was  a  legal  one,  you  shall  not 
have  it  in  equity.  It  was  decided  by  Lord  Thurlow.  A  bond 
was  payable  on  the  first  of  January.  The  obligor,  by  agree- 
ment, obtained  indulgence  till  the  first  of  July.  In  the  last 
week  of  June  he  declared  his  intention  of  leaving  the  kingdom 
to  evade  payment.  There  was  the  agreement  and  the  bond;  yet 
it  was  held,  that  as  under  that  agreement,  which  prevented  the 
obligee  from  getting  bail  at  law,  the  money  was  not  due  in 
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equity,  be  could  nofc  have  the  wrifc.  To  obtain  the  writ,  it  is 
also  uecessaiy  that  the  affidavit  must  be  positive  as  to  the  de- 
fendant's intention  to  go  abroad,  as  to  his  threats  or  declara- 
tions to  that  effect,  or  to  facts  eyincing  it.  In  Odham  y.  Odham^ 
7  Yes,  210,^  the  court  said,  in  relation  to  this:  *'It  is  not  suffi- 
cient to  show  that  another  person  said  so." 

In  the  case  before  us,  there  is  no  debt  due.  If  due,  it  would 
be  a  legal  debt,  on  which  bail  at  law  might  be  demanded.  There 
is  no  sufficient  affidavit  of  intention  to  leave  the  country.  The 
courts  in  England  have  thought  these  guards  necessary  to  pro- 
tect the  personal  liberty  of  the  subject;  and  we,  surely,  can  not 
think  them  less  so  here. 

On  every  ground,  then,  this  bill,  taking  it  as  true,  is  insuffi- 
cient, and  should  never  have  been  received.  I  have  put  the 
case  on  the  strongest  ground  for  the  plaintiff;  for  he  could  not 
do  more  than  prove  his  case,  and  in  truth,  he  has  fallen  far 
short  of  it.  I  am  clear  that  the  decree  be  reversed,  and  the 
bill  dismissed. 

Upon  the  subject  of  the  writ  of  ne  exeat^  I  refer  to  the  fol- 
lowing cases:  2  Yes.  sen.  489;  3  P.  Wms.  312;  3  Bro.  G.  0. 
218;  2  Atk.  210;  1  Yes.  jun.  94;  5  Yes.  91;  6  Id.  163,  283;  7  Id. 
171,  172;  8  Id.  593;  9  Id.  464;  16  Id.  163;  11  Id.  54;  14  Id. 
261;  15  Id.  444;  16  Id.  470;  18  Id.  352;  1  Yes.  &  Bea.  372; 
Jac.  &  Walk.  405;  1  Johns.  Gh.  1;  2  Id.  169.  See,  also, 
Beame's  Brief  Yiew  of  the  Writ  of  Ne  Exeat,  p<i88im. 

The  other  judges  concurred,  and  the  decree  was  reversed,  and 
the  bill  dismissed. 


iNJXTNcnoN  AOAiNST  A  Debtor*s  Alixnation  ov  Pbopbbtt.— A  Creditor 
who  has  obtaiiied  a  verdict,  but  has  not  recovered  judgment,  can  not  have 
his  debtor  enjoined  from  disposing  of  his  property,  although  the  latter  is 
trying  to  elude  the  judgment:  Moran  v.  Daufes,  14  Am.  Dec.  550. 

Kb  Exeat. — ^The  nature  and  purposes  of  the  writ  of  ne  exeal,  and  the  law 
relating  to  its  use  in  the  United  States,  are  discussed  in  the  note  to  OU>eri 
T.  CoU,  14  AnL  Deo.  560. 


Htte  V.  Long. 

L6  Raitdolph,  407.] 

Trsspabs  Barbsd  bt  Judgment  in  Tbover,  When. — ^A  judgment  for  the 
defendant  in  an  action  of  trover  or  detinue  for  a  chattel  is  a  bar  to  an 
action  of  trespass  for  the  same  chattel;  for  the  trespass  is  waived  by 
bringing  trover  or  detinue. 

1.   7  Yes.  no. 
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In  Trespass  iob  Taking  a  Chattel  the  plaintiff  may  recorer  both  the 
value  of  the  property  and  damages  for  the  violenoe  used. 

Plaintiff  can  not  Oa&ve  Two  Suits  out  of  02tx  Cause  of  action. 
Therefore,  where  the  plamtiflTs  team  was  stopped  by  the  defendant,  and 
a  horse  taken  therefrom,  it  was  held  that  the  plaintiff  could  not  bring 
trover  for  the  horse  taken,  and  trespass  for  stopping  the  team  and  delay- 
ing his  journey,  because  it  was  all  one  act. 

Declakation  in  Trespass  not  Alleqino  Propebt7  in  the  plaintiff  in  the 
thing  taken  is  bad  on  demurrer. 

What  Fobcb  Owner  may  Use  to  Take  his  Pbofertt. — ^The  owner  of  a 
horse,  which  another's  servant  has  harnessed  in  his  team,  and  is  driving 
violently  away,  may  stop  the  team,  using  no  more  foroe  than  neoeasary, 
and  retake  his  horse;  and  a  plea  setting  forth  these  facts  in  an  action  of 
trespass  by  the  owner  of  the  team  for  stopping  the  same  is  good,  where 
the  plaintiff  does  not  claim  property  in  the  horse. 

Appeal  from  the  Frederick  superior  court  of  law.  The  opin- 
ion states  the  case. 

Sianard,  for  the  appellant. 

No  counsel  contra, 

Coalteb,  J.  This  is  an  action  of  trespass  instituted  by  James 
"Long  against  Isaac  Hite,  in  the  superior  court  of  law  for 
Frederick  county,  on  the  thirty-first  of  July,  1818. 

The  first  declaration  filed  in  the  cause  (at  October  rules, 
1818),  is  for  this:  that  the  said  Hite,  with  force  and  arms, 
stopped  in  the  highway  a  wagon  and  team  belonging  to  the 
plaintiff,  and  then  in  his  possession,  and  took  therefrom  one 
of  the  horses  belonging  to  the  team  of  the  plaintiff,  in  posses- 
sion of  the  plaintiff,  and  the  property  of  the  plaintiff,  of  the 
Tolue  of  two  hundred  dollars,  and  conyerted  him  to  his  own 
use,  and  other  wrongs,  etc.,  the  plaintiff  did  against  the  peace 
of  the  commonwealth. 

At  May  term,  1819,  the  office  judgment  was  set  aside,  and 
the  defendant  pleaded  not  guilty,  and  issue  was  taken  thereon, 
and  leave  was  given  him  to  file  additional  pleas,  and  the  cause 
was  continued.  The  record  then  proceeds  to  state  that  the  de- 
fendant filed  the  following  pleas,  to  wit:  1.  That  the  horse  in 
the  declaration  alleged  to  have  been  taken  from  the  team  of 
the  plaintiff  was  the  property  of  the  defendant,  wherefore  he 
took  him  peaceably,  and  without  force,  from  the  said  team, 
which  is  tbe  same  trespass  in  the  declaration  supposed,  and 
traverses  that  he  committed  any  other  trespass,  or  used  any 
force  in  taking  the  horse;  2.  That  on  the  day,  etc.,  a  wag- 
oner, whose  name  then  was,  and  yet  is,  unknown  to  the  de- 
fendant, was  then  and  there  driving  the  supposed  wagon  of 


May,  1828.]  Hite  v.  Long.  721 

tbe  plaintiff,  and  had  the  horse  in  the  declaration  mentioned, 
of  the  property  of  the  defendant,  without  his  consent,  and 
against  his  will,  geared  and  harnessed  to  the  wagon,  and 
driving  him  therein,  whereupon  the  defendant  demanded  the 
horse,  he,  the  defendant,  haying  the  right  of  property  and  the 
right  of  possession,  which  was 'refused,  and  the  wagoner  for- 
cibly, and  with  great  speed,  drove  the  said  wagon,  in  order  to 
prevent  the  defendant  from  retaking  the  said  horse,  and  to 
prevent  his  being  carried  off,  and  to  regain  his  horse,  the  de- 
fendant gently  laid  his  hands  upon  the  horses  in  the  wagon, 
and  peaceably  took  the  said  horse,  being  his  own  property, 
etc. 

Then  follows  this  plea:  And  the  said  defendant,  to  the  orig- 
inal declaration  in  this  cause,  and  for  plea  since  the  last  con- 
tinuance, says  that  heretofore,  to  wit,  on  the  thirty-first  of  July, 
1818,  the  plaintiff  sued  out  his  capias  in  trover  for  a  certain 
horse  against  the  defendant  in  the  superior  court,  etc. ,  wherein 
it  was  so  proceeded  that  at  the  last  term,  etc.,  there  was  a  judg- 
ment for  the  defendant,  and  that  the  horse  in  the  said  action 
of  trover  claimed,  and  the  horse  in  the  said  original  declaration, 
are  one  and  the  same,  and  not  different,  etc.  To  this  plea  the 
plaintiff  demurred,  alleging  for  cause  that  the  action  of  trover 
was  different  from  the  subject-matter  of  this  suit;  there  the 
plaintiff  sought  to  recover  the  value  of  the  horse;  in  this  suit 
he  seeks  to  recover  damages  for  a  trespass. 

All  this  seems  to  have  been  done  at  the  May  term,  1819. 
The  other  pleas  (except  that  of  not  guilty)  seem  to  have  stood 
without  issue,  either  in  fact  or  law,  being  taken  on  them. 

At  May  term,  1820,  the  cause  came  on  upon  the  demurrer  to 
the  plea,  and  judgment  on  it  was  given  for  the  plaintiff. 
Whereupon  the  plaintiff  moved  the  court  for  leave  to  amend 
his  declaration,  by  adding  a  new  count.  This  was  objected  to 
by  the  defendant,  because,  if  the  declaration  was  defective, 
judgment  on  the  demurrer  ought  to  be  against  the  plaintiff, 
and  if  not  defective,  leave  to  amend  ought  not  to  be  given,  as 
he  had  no  right  to  make  out  a  new  case;  also,  because  the  de- 
fendant did  not  ask  leave  to  amend  his  plea,  and  because  a 
judgment  stood  against  him  on  one  plea,  and  there  was  an 
issue  made  upoo  another  plea  to  the  declaration  in  its  original 
form.  But  the  court  permitted  the  plaintiff  to  amend,  because 
the  amendment  sought  by  the  plaintiff  was  not  to  make  out  a 
new  case,  not  because  the  present  declaration  was  defective  in 
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point  of  law,  but  because  the  plaintiff  wished  to  state  the  same 
cause  of  action  more  fully,  distinctly,  and  at  large,  to  enable  the 
jury  more  clearly  and  correctly  to  understand  the  nature  of  the 
injury  complained  of.    The  amended  declaration  was  then  filed. 

It  is  a  complete  declaration,  though  possibly  is  only  to  be 
considered  a  second  count  to  the  first  declaration,  as  neither 
that  declaration  nor  the  pleadings  thereon  were  withdrawn. 
This  count  or  declaration  charges  that  the  defendant,  with  force 
and  arms,  seized  and  took  from  the  wagon  of  the  plaintiff  a 
horse,  then  and  there  in  possession  of  the  plaintiff,  of  great 
value,  say  three  hundred  dollars,  and  converted  and  disposed 
of  him  to  his  own  use,  and  also  for  this,  that  the  defendant^ 
with  force  and  arms,  etc. ,  and  aided  by  a  troop  of  his  negroes, 
etc.,  whilst  the   plaintiff's  wagon  and   team  were   peaceably 
traveling  on  the  highway,  etc.,  did  forcibly  take  from  the  team 
of  the  plaintiff  a  bay  horse,  then  and  there  in  the  use  and  pos- 
session of  the  plaintiff,  and  employed  in  drawing  his  wagon, 
etc.,  whereby  the  waggon  and  team  of  the  plaintiff  were  de- 
tained in  the  public  highway,  and  interrupted  in  the  prosecution 
of  their  trip,  etc.,  and  the  plaintiff  subjected  to  great  trouble 
and  expense,  and  loss. 

At  October  term,  1820,  the  cause  was  continued.  At  Maj 
term,  1821,  it  appearing  to  the  court  that  the  amended  declara- 
tion was  filed  before  the  last  term,  and  the  defendant  not  hav- 
ing entered  any  plea,  it  was  ordered  that  he  plead  on  or  before 
the  tenth  day  of  the  term.  During  this  term  the  following 
proceedings  were  had:  On  motion  of  the  defendant,  he  has 
leave  to  withdraw  his  plea  of  not  guUty,  and,  by  permission  of 
the  court,  filed  a  special  plea,  which  is  said  to  be  in  the  words 
following:  That  on  the  day  when  the  alleged  trespass  is  sup- 
posed to  have  been  committed,  and  for  a  long  time  before  and 
after,  the  said  horse  in  the 'declaration  set  forth  to  have  been 
taken  by  the  defendant  was  and  continued  to  be  in  the  prop- 
erty of  the  defendant,  and  was  then,  at,  etc. ,  in  the  possession 
of  a  certain  wagoner,  whose  name  was  and  yet  is  unknown  to 
the  defendant,  who  had  before  that  time,  without  the  consent 
and  against  the  will  of  the  defendant,  and  against  right,  ob- 
tained and  held  the  possession  of  the  said  horse,  and  refused 
to  deliver  him  to  the  defendant,  though  he  lawfully  and  peaceably 
demanded  him;  and  then  and  there  violently  drove  the  said  wagon 
and  horses,  of  purpose  to  eloign  the  said  horse;  wherefore  the 
defendant,  of  purpose  to  regain  possession,  then  and  there  did 
lay  his  hands  upon  the  horses  in  the  said  wagon,  then  and  there 
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being  in  possession  of  said  wagoner,  and  did  take  him  out  of 
the  Buid  wagon,  as  be  might  lawfully  do,  etc.,  which  is  the  same 
trespass,  etc. ;  without  that,  he  had  no  farther  or  other  force  than 
was  necessary  to  regain  the  possession  of  his  property  afore- 
said; wherefore  he  prays  judgment,  etc.;  without  that,  that  the 
plaintiff  was  in  possession  of  said  wagon,  or  said  horse,  or  that 
the  defendant  used  force,  as  in  the  said  count  is  supposed. 
And  for  further  plea,  he  says  nearly  as  last  above,  except,  after 
alleging  the  horse  to  be  his  property,  and  in  possession  of  the 
wagoner  who  was  driving  the  team,  he  says  (the  said  plaintiff 
then  and  there  not  being  present);  and  when  he  alleges  that  the 
horse  was  the  property  of  the  defendant,  he  says  (and  not  the 
property  of  the  said  plaintiff);  and  so  going  on  as  in  the  other 
plea,  and  concludes  that,  in  order  to  regain  his  said  horse,  he 
did  lay  his  hands  upon  the  horses  in  said  wagon,  without  using 
any  other  or  further  force  than  was  necessary,  etc. 

The  defendant  also  demurred  to  the  plaintiff's  declaration, 
for  that  it  is  double  and  wants  form.  The  plaintiff  demurred  to 
the  first  plea:  1.  Because  the  matter  therein  stated,  if  true,  is 
no  justification  of  the  trespass;  2.  Because  it  might  be  given  in 
evidence  under  the  general  issue,  in  mitigation  of  damages;  3. 
Because  it  is  double,  relying  on  the  right  of  property,  and  the 
use  only  of  such  means  as  were  necessary  to  recover  possession. 
He  also  demurred  to  the  second  plea  for  the  same  reasons. 

The  plaintiff  joined  in  the  demurrer  to  the  declaration,  but  no 
joinders  are  stated  in  demurrer  to  the  pleas. 

At  October  term,  1821,  the  court  overruled  the  demurrer  ta 
the  declaration,  and  sustained  the  demurrers  to  the  pleas.  The 
defendant  then  pleaded  not  guilty,  and  the  cause  was  continued. 

At  October  term,  1824,  a  jury  was  sworn,  well  and  truly  to 
inquire  of  damages,  who  assessed  damages  to  five  hundred  dol- 
lars; but  a  motion  being  made  for  a  new  trial,  the  plaintiff  re- 
leased one  half  of  that  sum,  and  judgment  was  rendered  for  two 
hundred  and  fifty  dollars. 

There  was  a  bill  of  exceptions  to  two  opinions  of  the  eourt, 
but  which  I  consider  unnecessary  to  notice,  as  it  seems  to  me 
the  case  must  be  decided  on  other  grounds;  but  were  it  neces- 
sary, as  at  present  advised,  I  think  they  were  both  erroneous. 

The  judgment  in  the  action  of  trover  decided  the  question  as 
to  the  right  of  property  in  the  horse,  which  was  the  main  sub- 
ject of  controversy;  but  the  plaintiff  seems  to  be  of  opinion,  in 
which  he  was  sustained  by  the  court,  that  although  he  brought 
his  action  of  trover  to  recover  the  value  of  the  horse  taken 
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away,  be  had  a  right  also  to  bring  trespass  to  recover  damages, 
as  well  for  any  violence  or  breach  of  the  peace,  in  taking  that 
horse,  as  for  the  trespass  in  stopping  the  plaintiff's  team,  in  or- 
der to  take  him.  These  questions  were  decided  ou  the  de- 
murrer first  filed,  and,  therefore,  the  first  question  is,  what  judge- 
ment ought  to  have  been  given  on  that  demurrer? 

The  declaration  in  this  case  first  filed,  as  above  stated,  covered 
the  whole  grouud  of  complaint.     Under  it,  the  plaintiff  could 
recover  as  well  the  value  of  the  horse  taken  awav,  as  the  dam- 
ages  sustained  by  stopping  his  team,  etc.     He  elected  thoug^h, 
also,  to  bring  trover,  and  the  question  is,  whether  that  was  not 
in  lav7  a  waiver  of  the  whole  trespass,  as  well  that  alleged  to  be 
committed  in  taking  the  horse,  as  in  stopping  the  team,  all  be- 
ing one  act.     A  party  is  not  precluded  from  bringing  trover  or 
detinue,  because  the  taking  was  violent.     He  may  waive  the 
trespass  and  admit,  as  these  actions  do,  that  the  property  came 
lawfully  into  the  possession  of  the  defendant,  and  this  the  de- 
fendant can  not  deny  or  traverse,  so  as  to  defeat  the  action, 
by  showing  that  he  took  tortious  possession.    As  to  the  horse 
taken  away,  I  can  not  perceive  how  the  plaintiff  is  to  waive  this 
trespass,  so  as  to  recover  the  value  in  trover,  and  maintain  an- 
other action  for  the  trespass  so  waived.     If  he  can,  the  defend- 
ant ought  to  be  at  liberty  to  plead  that  he  took  it  tortioosly,  in 
order  that  he  may  not  be  vexed  by  two  suits  for  the  same  thin^. 
It  is  laid  down  in  20  Yin.  Abr.  540,  tit.  Trespass,  and  the  cases 
there  referred  to,  that  the  pendency  of  an  action  of  detinue  or 
replevin  for  the  same  property,  is  a  good  plea  to  an  action  of 
trespass.     This  would  close  the  question,  it  seems  to  me,  so  far 
as  to  the  trespass  in  taking  away  the  horse;  but  he  also  stopped 
the  team  of  the  plaintiff,  of  which  this  horse  was  one.     It  is  all 
one  act,  though,  and  one  cause  of  action.     The  party  can  go  for 
the  whole  in  trespass,  or  he  may  elect  to  sue  in  trover  or  de- 
tinue.   T  do  not  see  how  he  can  sever  one  cause  of  action,  and 
carve  two  suits  out  of  it.     In  his  amended  declaration,  he  seeks 
to  present  this  question  more  plainly  and  distinctly,  by  dropping 
his  claim  to  property  in  the  horse,  but  still  goes  for  the  vio- 
lence and  force  in  taking  him,  as  well  as  for  the  trespass 
in  stopping   the  team.      Had  the  original    declaration  been 
filed   in   this   form,  it  would,    perhaps,   have   shown   a   dis- 
claimer of  any  property  in  the  horse  sued  for  in  trover,  and, 
therefore,  I  presume  it  was  that  the  declaration  retained   its 
original  form  until  after  that  suit  was  decided.     This,  it  seema 
to  me,  is  a  pretty  apt  commentary  on  this  effort  to  spht  one 
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cause  of  action  into  two;  but,  if  the  declaration  bad  been  origi- 
nally so  filed,  claiming  merely  to  recover  damages  for  a  trespass 
supposed  not  to  be  waived  by  the  other  action,  it  seems  to  me 
that  the  plea  would  have  been  equally  good.  If  it  would  not,  it 
inust  be  because  the  new  count  presented  a  different  cause  of 
action,  and  to  which  the  former  pleadings  would  be  no  answer, 
which  would  be  contrary  to  the  leave  asked. 

If  the  plaintiff,  instead  of  having  judgment  entered  on  his  de- 
murrer, had  moved  to  withdraw  it,  and  to  amend  his  declaration, 
or  to  withdraw  that  declaration  and  file  a  new  one,  and  had  filed 
the  one  now  in  the  record,  the  defendant  could  have  pleaded  the 
action  of  trover,  and  the  other  matters  specially  x)leaded  by  him, 
and  then  there  could  have  been  no  doubt  but  that  all  these  mat- 
ters, if  proper  in  defense,  would  have  availed  him.  The  plaint- 
iff not  having  done  this,  concerning  the  regularity  of  which  I 
give  no  opinion,  but  leaving  the  judgment  of  the  court  on  the 
first  demurrer  to  stand  in  force  against  the  defendant,  we  are 
necessarily  to  inquire  whether  that  judgment  was  correct  or  not. 
Thinking  it  was  not,  we  must  then  do  what  that  court  ought  to 
have  done,  and,  no  doubt,  would  have  done,  unless  there  had 
been  a  motion  to  withdraw  the  demurrer  on  the  part  of  the 
plaintiff,  that  is,  we  must  enter  judgment  for  the  defendant. 
But,  if  in  this  I  am  wrong,  and  if  the  case  must  be  considered 
as  standing  on  the  new  declaration,  and  the  pleadings  to  it,  still 
I  think  judgment  must  be  given  for  the  defendant. 

The  first  count  in  that  declaration  is  for  a  trespass  in  taking 
a  horse  not  claimed  in  the  declaration  to  be  the  property  of  the 
plaintiff.  This  is  bad  on  the  demurrer  filed;  6  Bac.  Abr.  600, 
tit.  Trespass,  I. 

The  second  is  trespass  in  stopping  his  team  and  taking  this 
horse,  not  claimed  as  the  plaintifTs  property,  from  it,  there 
being  no  dispute  about  the  residue  of  the  team  but  that  it  be- 
longed to  the  plaintiff.  The  defendant  justifies  by  averring  this 
horse  to  be  his  property,  that  he  was  geared  in  the  team  with 
the  plaintiffs  horses,  and  that  the  wagoner,  the  plaintiff  not 
being  present,  endeavored  to  cany  him  off  by  violently  driving 
the  team,  etc.,  and  that  he  stopped  the  team  in  order  to  retake 
bis  horse,  using  no  more  force  than  was  necessary  for  this  pur- 
pose. If  he  was  justifiable  in  thus  stopping  the  team  for  this 
purpose  (Bac.  Abr.  tit.  Trespass,  I),  as  I  think  he  was,  it  was  a 
proper  matter  for  a  plea,  and  the  matter  so  pleaded  being  con- 
fessed by  the  demurrer,  judgment  must  be  for  the  defendant. 

The  judgment  is  therefore  erroneous,  and  must  be  reversed 
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and  entered  for  the  appellant,  and  that  the  appellee  taike  noth- 
ing by  his  bill,  etc. 

Judges  Cabb,  Cabell,  and   the  President  concnrring,  the 
judgment  was  reversed. 

Gbeen,  J.,  absent. 


Rule  of  Damages  in  Tbespass. — Ab  to  the  extent  of  damages  reooveiabla 
for  breaking  and  entering  the  plaintifPs  close,  and  taking  apray  his  goods, 
see  Woolley  v.  Carter,  11  Am.  Dec  520.  For  the  measure  of  damages  in  a 
case  of  taking  property  attended  with  special  circumstances  of  aggrairaticm, 
see  Chvrchill  v.  WcUaon^  6  Am.  Dec  130.  See,  also,  on  this  point.  Post  ▼. 
Munn,  7  Id.  570. 

Who  may  Maintatn  Tbespass. — As  to  the  possession  and  right  of  prop- 
erty necessary  to  maintain  trespass,  see  the  note  to  Oner  v.  iStomu^  tmte^  643L 
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[6  BAHDOXiPH,  478.] 

Constructive  Delivery  by  a  Vendor  of  Chattels  is  sufficient  to  pass  the 
right  of  property. 

Bargain  Struck  and  Payment  ot  the  Purchase-money  vesta  the  prop- 
erty of  a  chattel  in  the  vendee. 

Sale  ov  Flour  in  a  Warehouse— Delivery. — On  a  sale  of  floor  in  barrels 
of  different  brands  in  a  warehouse,  where  the  vendor  gives  the  vendee  a 
bill  of  parcels  specifying  the  number  of  barrels  of  each  brand  with  an 
order  on  the  warehouseman  for  their  delivery,  and  receives  the  vendee's 
check  in  payment,  giving  a  receipt  in  full,  the  contract  is  completely 
executed,  and  vests  the  property  in  the  vendee  so  that  a  subsequent  loss 
before  actual  delivery  falls  upon  him. 

If  Anything  Remains  to  be  Dons  between  the  Pabtiss  to  put  the  arti- 
cles in  a  deliverable  state,  the  contract  is  not  complete,  and  the  property 
does  not  pass. 

Usage  as  to  Cooperaob  on  Sale  of  Flour. — Where  there  is  a  usage  that 
cooperage  necessary  on  a  delivery  of  flour  to  the  vendee  at  a  warehouse 
is  to  be  done  by  the  storer  at  the  vendor's  expense,  it  does  not  oonstitnta 
a  case  where  something  remains  to  be  done  by  the  vendor  to  complete 
the  contract. 

Warehouse  Bent  Due  is  no  Obstacle  to  Delivery  of  the  flour  in  such 
a  case  where  the  usage  is  to  charge  it  to  the  vendor,  and  not  to  make  it 
a  lien  on  the  flour. 

Separation  of  Articles  Sold  out  of  a  latge  number,  where  all  are  exactly 
of  the  same  quality,  is  unnecessary  to  constitute  such  delivery  as  will 
pass  the  property;  as,  in  the  case  of  a  number  of  barrels  of  flour  sold  out 
of  a  larger  number  of  the  same  brand  belonging  to  the  vendor  and  stored 
in  a  warehouse 

Usage  to  Sell  Flour  in  Store  by  Order,  and  to  pass  it  by  the  transfer 
of  the  order  from  hand  to  hand  without  actual  delivery  of  the  flour,  is 
reasonable  and  lawful. 
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When  Sepabation  is  Uknxgissabt  as  to  Pabt  of  the  articles  included  in 
a  contivct,  though  it  may  be  as  to  the  rest,  title  may  pass  as  to  the 
former,  though  not  as  to  the  latter. 

Instkuction  that  the  Plaintiff  has  a  Bight  to  Rsooveb  if  the  juiy 
believe  the  evidence,  without  saying  anything  as  to  the  amount  of  the 
recovery,  is  not  erroneous  if  there  is  uncontradicted  evidence  establish- 
ing the  plaintiff's  right  to  any  part  of  his  demand. 

Appeal  from  the  Henrico  superior  court  of  law.  The  opinion 
of  Cabb,  J. ,  sufficiently  states  the  case. 

The  aitomey^eneral  and  Stanard,  for  the  appellant. 

Leigh  and  Nicholas,  for  the  appellee. 

Cabb,  J.  The  appellee  sued  the  appellant  in  assumpsit,  on  a 
contract  for  so  much  flour  sold.  The  declaration  had  several 
counts,  some  special,  some  general.  The  jury  found  a  general 
verdict  for  the  plaintiff  for  four  hundred  and  sixteen  dollars 
and  fifty  cents,  on  which  judgment  was  rendered.  On  a  subse- 
quent day  of  the  term,  the  counsel  for  the  defendant,  with  the 
consent  of  the  opposing  counsel,  tendered  a  bill  of  exceptions 
to  sundry  opinions  of  the  court,  given  on  the  trial.  The  bill 
sets  out  at  large  what  the  evidence  was  intended  to  prove,  and 
on  this  statement  several  motions  for  instruction  to  the  jury  are 
predicated.  But  one  of  them  was  the  subject  of  discussion  at 
the  bar,  and  to  that  I  shall  confine  my  remarks.  The  court 
instructed  the  jury  *'  that  if  they  believed  that  the  evidence 
adduced  was  true,  and  proved  every  fact  which  it  purported  to 
prove,  and  that  the  sale  took  place  at  five  o'clock  in  the  even- 
ing, the  only  fact  as  to  which  there  was  any  variance,  the  plaint- 
iff had  a  right  to  recover  in  this  action."  To  enable  us  to  judge 
of  the  correctness  of  this  instruction,  we  must  look  into  the 
evidence  first,  and  then  to  the  law  of  the  case. 

On  the  twentieth  of  March,  1820,  the  appellee  sold  to  the 
appellant  one  hundred  and  forty-one  barrels  of  fine  flour,  with 
certain  mill  brands  on  them,  according  to  a  list  stating  the 
number  of  barrels  of  each  brand.  The  price  was  three  dollars 
and  fifty  cents  per  barrel.  The  flour  was  stored  in  the  ware- 
house of  J.  &  J.  Fisher.  The  plaintiff  received  from  the  de- 
fendant a  check  on  the  Virginia  bank  for  the  full  amount  of  the 
price,  and  executed  and  delivered  to  the  defendant  an  order  for 
the  flour  on  the  warehouseman.  In  the  evening  of  the  same 
day,  the  plaintiff,  finding  that  he  had  mistaken  the  number  of 
barrels,  sent  a  corrected  list  to  the  defendant,  reducing  the 
number  to  one  hundred  and  nineteen  barrels.  Upon  this,  the 
order  and  check  were  given  up  and  a  new  contract  made, 
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by  which  the  one  hundred    and  nineteen  barrels  of   flour^ 
according  to  the  list,  were  sold  by  the  plaintiff  to  the  defendant 
for  the  same  price,  amounting  to  four  hundred  and  sixteen  dol- 
lars and  fifty  cents.     For  this  sum  tbe  defendant  g-ave   the 
plaintiff  a  check  on  the  Virginia  bank,  and  the  plaintiff  gave  a 
receipt  in  full,  and  an  order  for  the  floor.     The  bill  of  parcels, 
describing  the  flour  very  minutely,  and  the  receipts,  are  set  out 
at  large.     This  lasfc  agreement  was  made,  to  say  the  latest, 
about  five  o'clock  in  the  evening.     It  is  the  usage  of  the  banks 
of  Bichmond,  well  known  to  merchants  and  others   dealing 
with  them,  not  to  pay  checks  after  three  o'clock  p.  m.     At  the 
time  of  the  sale  the  plaintiff  had  in  the  same  store-house  about 
three  hundred  barrels  superfine  flour,  and  there  were  there 
also  between  two  and  three  thousand   barrels,  belonging  to 
others,  of  different  qualities  and  brands,  but  none  other  bat 
the  plaintiff's  with  the  same  brands  as  the  one  hundred  and 
nineteen  barrels.    At  the  time  of  giving  the  order  for  the  floor 
there  was  a  considerable  fall  of  rain,  which  continued  till  night. 
At  the  time  of  sale  the  plaintiff  had  in  fact  four  more  barrels 
of  fine  flour  than  he  sold  to  the  defendant  in  the  same  Louse, 
and  of  the  same  brands,  to  wit:  two  of  Bose's  and  two  of  Ped- 
lar's brand.     Except  this,  the  list  corresponded  exactly  with 
the  fine  flour  which  the  plaintiff  had  in  Fisher's  storehouse, 
both  in  number  and  brands.     Between  barrels  of  fine  flour  of 
the  same  brand  there  is  no  difference  in  price.     On  the  morn- 
ing of  the  twenty-first  March,  the  warehouse  accidentally  took 
fire  and  was  burned,  together  with  the  check  for  the  price  of 
the  flour  and  the  flour  itself;  the  one  hundred  and  nineteen 
barrels  having  never  been  separated  from  the  four  barrels 
of  the  plaintiff,  nor  the  larger  parcels  belonging  to  others. 
The  defendant,  on  the  same  mor^ng,  directed  the  cashier  not 
to  pay  the  four  hundred  and  sixteen  dollars  and  fifty  cents.     It 
is  not  the  practice  in  Bichmond  for  the  keejiers  of  storehooses 
to  deliver  flour  in  the  rain,  nor  after  dark;  but  this  flour,  if  it 
had  been  called  for  on  that  evening,  woold  have  been  delivered, 
and  it  could  have  been  done,  the  storekeeper  said,  in  an  hoor. 
It  sometimes  happens  that  flour,  about  to  be  delivered,  wants 
cooperage,  in  which  case  the  usage,  well  known  to  merchants 
is,  that  the  coopeiage  is  done  by  the  storer,  at  the  expense  of 
the  vendor;  sometimes  forty  barrels  in  one  hundred  will  want 
coopering;  sometimes  not  one.     It  has  been,  and  is  the  osage 
of  storers  in  Bichmond,  well  known  to  the  merchants,  to  charge 
the  vendor  of  the  flour  with  the  storage,  and  to  deliver  it  to  his 
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order  whenever  called  for.  The  storer  in  this  case  would  have 
delivered  any  flour  of  the  plaintififs  to  his  order,  on  demand, 
though  the  storage  was  not  paid,  holding  him  responsible,  and 
charging  him  with  it.  It  has  been,  and  is  the  common  course 
of  trade  in  Eichmond,  for  flour  in  store  to  be  sold  bj  draft  or 
order  on  the  storekeeper,  and  to  pass,  by  the  transfer  of  the 
order,  through  many  difierent  hands  without  actual  delivery  of 
the  flour  to  any. 

We  are  to  consider  whether,  taking  all  these  facts  as  proved  to 
the  satisfaction  of  the  jury,  the  court  properly  instructed  them 
that  the  plaintiff  ought  to  recover  in  this  action,  remarking  by 
the  way,  that  the  instruction  touches  no  matter  of  fact,  but 
matter  of  law  solely;  that  it  does  not  speak  of  the  recovery,  as 
to  amount,  or  quantity',  but  merely  as  to  the  right;  '^  that  the 
plaintiff,  if  they  believed  the  evidence,  had  a  right  to  recover," 
so  that  if  he  have  a  right  to  recover  any  part  of  his  demand, 
the  court  was  right,  and  it  remained  for  the  jury  to  settle  the 
amount. 

The  great  question  is,  to  whom  did  the  flour  belong  when 
burnt,  for  the  owner  must  bear  the  loss.  Was  the  contract  so 
complete  as  to  pass  the  property  ?  We  will  consider  this,  first, 
upon  the  general  principles  which  regulate  contracts  of  sale; 
secondly,  upon  the  usage  found  that  flour  passes  from  band  to 
hand,  by  the  transfer  of  the  order,  without  the  actual  delivery 
of  possession. 

1.  To  charge  on  a  contract  of  sale,  and  put  at  the  risk  of  the 
vendee,  a  constructive  delivery  is  enough.  An  actual  delivery, 
neither  in  law,  nor  in  fact,  is  required.  It  is  only  necessary 
tiiat  it  be  such  as  to  pass  the  entire  right  of  property.  A  sym- 
bolical delivery^  as  the  key  of  a  warehouse  where  the  goods  are 
deposited,  will  pass  them  to  the  vendee:  1  Atk.  171;  1  East, 
195;  3  Johns.  395.  So,  if  the  contract  of  sale  be  complete, 
though  the  goods  continue  in  the  warehouse  where  stored  at 
the  time  of  sale,  under  an  agreement  to  be  free  of  storage  for  a 
certain  number  of  days,  and  during  that  time  they  be  burnt,  the 
vendee  must  bear  the  loss:  Phillimore  v.  Barry,  1  Camp.  513. 
So,  where  the  vendor  has  no  further  act  to  do,  to  ascertain  the 
quantity,  quality,  or  price  of  the  article  sold,  the  vendee  must 
bear  every  loss  by  fire,  etc.  Though  he  could  not  withdraw 
the  goods  from  the  place  of  deposit,  because  the  duties  were 
not  paid,  the  fact  that  they  were  not  paid  being  proclaimed  at 
the  sale,  and  vendor  being  in  no  default  for  the  non-payment 
between  the  sale  and  burning:  JSinde  v.  Whiiehouse,  7  East, 
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558.  But  if  by  the  terms  of  sale  there  remains  anything  to 
be  done  by  the  vendor  in  order  to  render  the  goods  deliverable, 
a  loss  subsequent  to  the  sale,  and  prior  to  the  doing  of  that  act, 
must  be  borne  by  the  vendor.  If,  therefore,  weighing  be 
necessary  to  ascertain  the  quantity :  Hansom  v.  Meyer,  6  'East, 
614;  or  some  casks  remained  to  be  filled  up,  to  make  them  of 
one  weight:  Bugg  v.  Minett,  11  Id.  210;  or  the  contents  of 
bales  are  to  be  counted:  Zcigury  v.  FirneU,  2  Gamp.  240;  or  it 
be  the  duty  of  the  vendor  to  do  any  other  act,  for  ascertaining 
the  quantity,  quality,  or  price  of  the  article,  it  is  for  such  part 
as  is  not  ascertained,  at  his  risk,  though  the  remainder  will  be 
at  that  of  the  purchaser.  See  Sliepley  v.  Davis,  5  Taunt.  617; 
Busk  V.  Davis,  2  Mau.  &  Sel.  397,  and  many  other  cases.  All 
these  go  upon  the  ground  that  by  the  contract  some  essential 
act  remained  to  be  done  by  the  vendor,  as  between  vendor  and 
vendee,  to  the  completion  of  the  contract,  and  whenever  this 
is  the  case  the  property  does  not  pass,  but  remains  in  the 
vendor,  and  at  his  risk. 

The  doctrine  of  stoppage  in  transitu  must  be  cautiously  ap- 
plied to  the  case  before  us.  It  is  established  law  in  England, 
that  if  goods  be  consigned  to  a  merchant,  and  when  they  reach 
him  he  has  become  bankrupt,  they  go  to  his  assignees,  though 
the  consignor  should  remain  wholly  unpaid,  and  though  when 
he  consigned  them,  he  considered  his  correspondents  to  be  in 
good  credit.  The  harshness  and  injustice  of  this  principle  is 
felt  and  lamented  by  the  judges,  and  they  go  as  far  as  they  can 
in  favor  of  an  unpaid  vendor.  Thus,  in  Hammond  v.  Anderson, 
4  Bos.  &  P.  70,  Sir  J.  Mansfield,  C.  J.,  says:  •'  The  right  of 
stopping  in  transitu  is  a  favorable  right  which  the  courts  of  law 
are  always  disposed  to  assist."  In  Scott  v.  FetiU,  8  Bos.  &  P. 
469,  Lord  Alvanley,  who  had  tried  the  cause  at  N.  P.,  says: 
"  At  the  trial,  I  could  not  help  forming  the  wish  that  the  ques« 
tion  how  far  the  bankruptcy  of  Beckley  had  operated  as  a  coun- 
termand of  his  previous  orders  to  Messrs.  Wallers  should  be 
considered  by  the  court.  But  in  looking  into  the  cases,  I  find 
that  question  to  be  completely  closed  in  Westminster  Hall, 
and  that  we,  therefore,  are  bound  to  hold,  that  though  a  bank- 
rupt has  altogether  ceased  to  be  a  trader,  his  warehouse  con- 
tinues open  for  the  purpose  of  receiving,  goods,  and  that  the 
assignees  have  a  light  to  take  possession  of  everything  that 
may  come  into  their  hands,  without  paying  a  single  farthing, 
even  though  the  consignors  of  the  goods  are  not  entitled  to 
come  in  under  the  commission." 
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And  Heath,  J.,  says:  "  It  is  much  to  be  lamented  that  goods 
consigned  to  a  bankrupt,  which  arrive  after  the  act  of  bank- 
ruptcy, aa  in  this  case,  should  ever  be  considered  a  part  of 
the  bankrupt's  efifects.  The  hardship  to  which  this  rule  of  law 
has  given  rise,  in  particular  cases,  was  the  occasion  of  intro- 
ducing the  doctrine  of  stoppage  in  transitu  "  It  is  not  strange, 
that  in  their  wish  to  restrict  and  mitigate  this  harsh  doctrine,  the 
judges  should  sometimes  decide  that  goods  are  still  in  transitu, 
when,  if  the  question  were  between  two,  equally  innocent,  which 
should  bear  the  loss,  they  would,  under  the  same  circum- 
stances, have  decided  that  the  possession  was  changed,  and  the 
vendee  the  owner.  When  the  question  of  transit  is  decided 
against  the  unpaid  vendor,  we  may  safely  take  such  a  case  as 
applying  a  fortiori  to  a  question  of  mere  risk.  Let  us  now  see 
how  these  general  doctrines  apply  to  our  case.  Two  merchants, 
in  the  city  of  Bichmond,  come  together;  the  one  is  a  seller  of 
flour,  the  other  a  buyer.  The  seller  exposes  his  bill  of  parcels; 
here  I  have  one  hundred  and  nineteen  barrels  of  fine  flour, 
lying  in  Fisher's  warehouse;  these  are  the  particular  brands, 
and  number  of  each  brand;  my  price  is  three  dollars  and  fifty 
cents  per  barrel,  cash.  The  buyer  says,  I  will  take  it.  The 
amount  is  calculated,  for  which  he  gives  a  check  on  the  bank. 
The  seller,  at  the  same  time,  gives  him  a  bill  of  parcels,  an 
order  on  the  warehouseman,  and  a  receipt  in  full  for  the  price 
of  the  flour.  Is  not  this  a  complete  and  executed  contract? 
The  money  paid,  and  the  flour  delivered.  That  the  check  was 
made,  and  understood  as  a  cash  payment,  none  will  doubt  who 
recollects  that  since  the  institution  of  banks  the  merchants 
have  used  them  as  a  place  of  deposit  for  their  funds,  and  make 
all  their  money  payments  by  checks  on  them. 

The  receipt  in  full,  toO)  shows  that  the  seller,  at  least,  thought 
that  he  had  gotten  his  money.  It  would  seem  strange,  if  in 
return  he  did  not  give  the  flour.  An  actual,  manual  delivery  of 
it  was,  from  the  nature  of  the  article,  not  to  be  expected;  but 
fair  dealing  required  that  something  equivalent  should  be  done, 
and  the  vendee  would  hardly  have  paid  his  money  without  get- 
ting what  he  considered  equal  to  an  actual  delivery;  he  got  the 
order  directing  the  warehouseman  to  deliver  him  one  hundred 
and  nineteen  barrels  of  fine  flour  of  specified  brands.  Exclud- 
ing all  subsequent  events  from  our  view,  and  looking  at  tuis 
contract  as  the  parties  did  at  the  moment  of  making  it,  can  we 
doubt  for  an  instant  that  they  considered  it  complete,  that  each 
party  had  done  all  that  he  had  to  do  with  it?    And  the  inten- 
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lion  of  the  parties,  ^we  know,  is  of  tbe  essence  of  coniract3. 
This  seems  to  me  the  common-sense,  practical  Tiew  of  the  sub- 
ject, and  it  is  fully  supported  by  the  law.    A  bargain  struck, 
and  payment  of  the  purchase-mone}',  vests  the  property  of  tbe 
chattel  in  the  vendee:  2  Black.  Com.  448.     This  was  admitted 
in  the  case  of  a  specific  chattel,  as  a  horse,  but  the  principle  is 
applicable  to  every  case  where  the  subject  of  the  bargain  is  so 
designated  as  to  be  clearly  distinguishable.     Thus,  iu  Hinde  v. 
WhiteliouLi<e,  Lord  Ellenborough  applies  it  to  a  sale  of  sugars  at 
auction,  which  were  afterwards  burnt.    In  support  of  his  opin- 
ion, he  cites  with  approbation  a  passage  from  Noy's  Maxims, 
88,  where  it  is  said  that  "  if  I  sell  my  horse  for  money,  and  the 
horse  die  iu  my  stable  between  the  bargain  and  deliveiy,  I  may 
have  an  action  of  debt  for  my  money,  because,  by  the  bargain, 
the  property  was  in  the  buyer."    And  it  will  be  observed  that 
in  this  case  Lord  Ellenborough  lays  great  stress  on  the  mean- 
ing of  the  parlies,  and  ''  what  was  considered  between  them." 
PhUlimore  v.  Barry ^  1  Camp.  513.     This  was  a  sale  of  rum, 
forming  part  of    the  cargo   of   a  Danish    prize,   which    was 
lodged  in  the  warehouse  of  Fector  &  Minet,  of  Dover.     The 
terms  of  sale  were,  a  deposit  of  twenty-five  per  cent,  to  be 
paid  immediately,  and  the  remainder  in  thirty  days,  at  the 
end  of  that  time  purchasers  to  take  away  the  goods,  or  after- 
wards to  pay  warehouse  rent.    Thirteen  puncheons  of  this  rum, 
consisting  of  several  lots,  were  bid  for,  and  knocked  down  to 
an  agent  of  the  defendants  for  them.     Before  the  thirty  days 
elapsed,  the  warehouse  caught  fire,  and  by  means  of  a  quantity 
of  gunpowder  lodged  in  them  were  blown  into  tbe  air.     There 
was  no  evidence  of  the  deposit  being  paid.     The  action  was 
brought  by  the  seller  to  recover  the  price  of  the  rum.     The 
first  question  was  upon  their  statute  of  frauds,  the  seventeenth 
section  of  which  requires  a  memorandum  in  writing  in  certain 
cases,  in  the  sale  of  personal  chattels  in  this  differing  from  ours. 
Having  discussed  that  point.  Lord  Ellenborough  held  that  the 
property  vested  absolutely  in  the  purchasers  from  the  moment 
of  the  sale,  and  there  was  a  verdict  for  the  plaintiff.     But  it 
was  contended  that  the  case  before  us  falls  within  that  class  of 
cases  where  something  still  remained  to  be  done  by  the  vendor 
to  complete  the  contract,  and  therefore  that  the  property  in  the 
flour  did  not  pass,  and  this  something,  it  is  said,  was  the  cooper- 
age and  the  warehouse  rent,  both  of  which  were  chargeable  to 
the  vendor.     But  it  must  be  remembered  that  that  which  re- 
mains to  be  done  must  be  something  essential  to  put  the  articles 
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sold  in  a  deliverable  state,  and  Bometbing,  too,  between  vendor 
and  vendee.  As  to  tbe  cooperage,  it  does  not  appear  that  any 
was  wanting  in  this  case,  and  if  it  was,  tbe  usage  proved  is  that 
it  was  done  bj  the  storer  at  the  vendor's  expense.  As  to  the 
warehouse  rent,  that  formed  no  lien  on  the  flour,  for  it  is  proved 
to  be  the  usage  to  charge  it,  not  upon  the  flour,  but  to  the 
vendor,  and  *'  to  deliver  the  flour  to  his  order  when  called  for." 

Neither  of  these  things,  theu,  shows  anything  farther  to  be 
done  by  the  vendor,  nor  any  obstacle  existing  to  the  delivery 
of  the  flour.  The  vendee  had  only  to  present  his  order  to  the 
warehouseman,  and  tbe  flour  would  have  been  rolled  out  to  him 
without  a  moment's  delay.  The  case  of  Austen  v.  Graven,  4 
Taunt.  643,  is  not  like  this.  That  was  trover  for  fifty  hogsheads 
of  sugar,  of  a  particular  description,  to  be  delivered  on  board  a 
British  ship.  The  action  failed,  because  the  plaintiff  could  not 
prove  that  the  defendants  (who  were  sugar-refiners)  ever  had 
on  hand  tbe  specified  quantity  and  description  of  sugar  sold; 
here  it  is  in  proof  that  every  barrel  of  flour  called  for  by  the 
order  was  at  the  warehouse.  Nor  is  this  case  like  that  of  Busk  \ 
V.  Davis,  2  Mau.  &  Sel.  897.  That  was  a  sale  of  ten  tons  of  ; 
Biga  flax,  lying  at  the  defendant's  wharf,  at  one  hundred  and 
eighteen  pounds  per  ton.  The  flax  was  in  mats,  varying  in 
quantity  from  three  to  five  or  six  hundred  weight.  The  quan- 
tity sold  was  to  be  ascertained  by  weighing  by  the  wharf- 
inger, and  to  make  up  ten  tons  might  require  the  breaking 
up  of  the  flax  mats.  Before  payment  for  the  flax,  the  vendee 
became  bankrupt,  and  the  vendor  sent  an  order  to  the  defend- 
ant, at  whose  wharf  the  flax  still  remained,  not  to  deliver  it. 
The  assignees  of  the  bankrupt  brought  trover. 

Lord  Ellenborough  says:  '*  The  question  in  this  case  is, 
whether  the  property  has  been  so  ascertained  as  to  be  consid- 
ered in  law  as  effectually  delivered,  the  order  to  deliver  having 
been  given  to  the  wharfingers,  and  entered  on  their  books. 
That  would  not,  of  itself,  be  sufficient,  unless  the  flax  were  in  a 
deliverable  state,  and  if  farther  acts  were  necessary  to  be  done 
by  the  seller  to  make  it  so.  Here  it  appears  that  farther  acts  were 
necessary,  for  the  flax  was  to  be  weighed,  and  the  portion  of 
the  entire  bulk  to  be  delivered  was  to  be  ascertained;  and  if  the 
weight  of  any  number  of  unbroken  mats  was  insufficient  to  sat- 
isfy the  quantity  agreed  upon,  it  would  have  been  necessary  to 
break  open  some  mats  in  order  to  make  up  that  quantity.  There- 
fore, it  was  impossible  for  tbe  purchaser  to  say  that  any  precise 
number  of  mats  exclusively  belonged  to  him."     Observe  the 
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striking  difference  between  that  case  and  ours.  There  the  flax 
was  pot  up  in  mats,  and  sold  by  the  ton;  to  make  ap  the  nambet 
of  tons  sold,  it  might  be  necessary  to  break  up  some  of  the 
mats.  Here,  the  flour  was  put  up  in  barrels,  and  sold  by  the 
barrel;  no  further  process  necessary;  no  weighing,  no  barrel 
to  be  broken  to  make  up  the  quantity.  There,  it  was  impos- 
sible for  tho  buyer  to  say  that  any  precise  number  of  mats  be- 
longed to  him.  If  he  could  have  said  so,  the  argument  of  the 
chief  justice  leads  directly  to  the  conclusion  that  the  decision 
would  have  been  different.  Here,  the  vendee  could  say  what 
precise  number  of  barrels  belonged  to  him;  his  order  designated 
number  and  brand,  precisely. 

But  I  will  now  cite  a  case,  which  (if  I  mistake  not  strangely) 
will  remove  the  objection;  that  there  was  no  such  separation  here 
as  would  enable  the  vendee  to  designate  any  particular  barrels 
as  his  property;  an  objection  founded  on  the  fact  that  there  were 
in  the  warehouse,  and  belonging  to  Pendleton,  two  barrels  of 
the  Bose,  and  two  of  the  Pedlar  brand,  which  were  not  sold 
with  the  one  hundred  and  nineteen.  The  case  is  Jackson  y. 
Anderson,  4  Taunt.  24.  Saddler,  Jackson  &  Go.  consigned  to 
Fielding,  residing  at  Buenos  Ayres,  goods  to  be  sold  for  them. 
He  sold  the  goods,  and  sent  them  an  account  of  the  proceeds, 
calculated  in  dollars,  and  annexed  to  the  following  letter: 

"Gent.:  Annexed  I  hand  you  an  account  of  sales  of  four 
trunks;  net  proceeds,  one  thousand  nine  hundred  and  sixty-nine 
Spanish  dollars,  which  amouut  I  shall  ship  per  the  Cheerly, 
gun  brig.  Lieutenant  Fullarton,  who  will  sail  direct  for  England, 
in  ten  or  fourteen  days,"  etc. 

Some  time  afterwards  the  plaintiff  reoeiyed  the  following 
letter,  brought  by  the  ship  Cheerly: 

"Gent.:    I  have  by  this  conveyance  sent  to  my  friends, 

Messrs.  Laycock  &  Oo.,  a  bill  of  lading  for  a  barrel  of  dollars, 

J.  F. 

marked: 100,  in  which  are  included  for  you,  on  your  ao<* 

P. 

count,   one  thousand  nine  hundred   and  sixiy-nine   dollars, 

which  sum  will  be  rendered  to  you  by  said  gentlemen,"  etc. 

On  the  receipt  of  this  letter,  the  plaintiffs  applied  to  Laycock 
&  Co.,  and  after  being  put  off  several  times,  were  at  length  told 
that  they  had  transferred  the  bill  of  lading  to  a  friend.  On 
further  inquiry,  they  found  that  the  barrel  of  dollars,  on  its 
arrival,  had  been  deposited  in  the  Bank  of  England,  and  that 
the  bill  of  lading,  indorsed  severally  by  Fielding,  Laycock  & 


JuDe,  1828.J        Pleasants  v.  Pendleton.  733 

Co.,  and  the  <lefendants,  bad  been  transmitted  to  the  bullion 
office  by  the  defendants,  of  whom  the  bank  bad  purchased  tbe 
dollars,  and  paid  tbem  tbe  sum  of  one  thousand  and  ninety-eight 
pounds  thirteen  shillings  and  nine  pence,  being  tbe  value  of  four 
thousand  seven  hundred  and  eighteen  dollars,  contained  in  the 
barrel,  which  sum  the  defendants  carried  to  the  credit  of  Lay- 
cock  &  Co.,  with  whom  they  bad  an  account  as  bankers.  Upon 
this  the  plaintiffs  demanded  the  one  thousand  nine  hundred 
and  sixty-nine  dollars  of  the  defendants,  who  refused  to  deliver 
them  up,  and  thereupon  they  brought  trover  for  them. 

A  verdict  and  judgment  at  nisi  priua  were  taken  for  the  plaint- 
iffs for  four  hundred  and  eighteen  pounds,  eighteen  shillings 
and  nine  pence,  with  leave  to  the  defendants  to  move  to  enter 
a  nonsuit.  In  support  of  the  motion,  it  was  urged  by  Shepherd 
and  Yaugban,  sergeants,  that,  admitting  the  barrel  consigned 
to  Lavcock  &  Co.  to  be  the  same  from  which  the  one  thousand 
nine  hundred  and  sixty-nine  dollars  were  intended  to  be  appro- 
priated to  the  plaintiffs,  still  there  has  not  been  any  such  appro- 
priation of  tbem  as  will  entitle  the  plaintiffs  to  this  form  of  ac- 
tion. The  objection,  they  said,  is  that  there  has  not  been  any 
act  done  in  respect  to  the  one  thousand  nine  hundred  and  sixty- 
nine  dollars,  claimed  by  the  plaintiffs,  to  separate  them  from 
the  rest,  so  as  to  enable  the  plaintiffs  to  designate  them  as  their 
own  property;  and  when  a  demand  was  made,  by  the  plaintiffs, 
of  the  dollars,  if  the  defendants  had  desired  them  to  point  out 
which  dollars  were  their  property,  they  could  not  possibly  have 
ascertained  them,  which  shows  that  neither  trover  nor  detinue 
will  lie.  This  was  the  argument  of  eminent  counsel,  and  it 
will  be  admitted  that  it  was  put  in  its  most  imposing  form. 
What  said  the  court  ?  Its  opinion  was  delivered  by  Mansfield, 
C.  J.  After  disposing  of  tbe  other  objections,  he  remarks: 
*'  Another  question  has  arisen  from  the  intermixture  of  prop- 
erty. It  appears  that  no  separation  was  ever  made  from  the 
whole  quantity  of  one  thousand  nine  hundred  and  sixty-nine 
dollars  belonging  to  the  plaintiff;  and  an  objection  has  been 
taken  on  that  ground  against  the  form  of  action.  But,  we 
think,  there  is  no  difficulty  in  that  point.  Tbe  defendant  has 
disposed  of  all  the  dollars,  consequently  he  has  disposed  of 
those  which  belong  to  the  plaintiffs;  and  as  all  are  of  the  same 
value,  it  cannot  be  a  question  what  particular  dollars  were  his. 
It  is  not  like  the  case  of  tenants  in  common,  who  have  a  right 
to  a  part  of  every  grain  of  corn,  etc.     Here  one  has  a  right  to  o 
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certain  number,  and  the  other  to  the  rest.  If  a  man  keeps  all, 
&ud  has  no  ri^ht  to  a  part,  the  action  lies  for  that  part  which  he 
%vrongfally  detains." 

Now,  I  ask,  where  is  the  difference  with  respect  to  separation 
heivrfKiU  that  case  and  this?    If  trover  could  be  maintained  for 
one  thousand  nine  hundred  and  sixty-nine  dollars,  out  of  an 
undivided  mass  of  four  thousand  seven  hundred  and  eighteen 
dollars,  would  not  trover  equally  lie  for  one  hundred  and  nine- 
teen barrels  of  flour  out  of  one  hundred  and  twenty-three? 
The  dollars  were  not  more  alike  than  barrels  of  the  same  qual- 
ity and  brand.     The  dollars  in  the  one  case  were  consigned  to 
Laycock  &  Co.,  and  the  bill  of  lading  indorsed  and  delivered 
to  them ;  in  the  other  case,  the  barrels  of  flour  were  stored  with 
the  warehouseman.     In  the  one  case,  a  letter  is  written  to  the 
plaintiff,  which  is  considered  as  an  order  on  the  consignee  for 
one  thousand  nine  hundred  and  sixty-nine  dollars  out  of  a  barrel 
containing  four  thousand  seven  hundred  and  eighteen  dollars; 
in  the  other,  an  order  is  given  on  the  warehouseman  for  one 
hundred  and  nineteen  barrels  of  flour,  of  particular  marks  and 
brands,  out  of  one  hundred  and  twenty-three.    If  trover  could 
be  maintained  for  the  dollars,  could  it  not  equally  for  the  flour? 
It  was  asked,  suppose  a  part  of  the  flour  had  been  burnt,  how 
would  you   have   decided  whose  it  was?    I  ask,  suppose  a 
part  of  the  dollars  had  been  stolen  out  of  the  barrel,  whose  loss 
would  it  have  been  ?    The  very  same  difficulty  is  presented,  yet 
we  see  that  in  the  case  of  the  dollars,  the  court  did  not  perplex 
themselves  with  it,  but  going  on  the  great  principles  of  justice, 
sustained  the  claim  of  property.     Observe,  too,  the  ground 
taken,  ''  as  all  (the  dollars)  are  of  the  same  value,  it  can  not  be 
a  question  what  particular  dollars  were  his."     In  our  case  it  is 
expressly  in  evidence,  that  between  barrels  of  the  same  brand 
and  quality,  there  is  no  difference  in  price.    May  we  not  say 
here  then,  *'  As  all  the  barrels  were  of  the  same  value,  it  can 
not  be  a  question  what  particular  barrels  were  his?"    Again, 
the  chief  justice  says:  "Here  one  has  a  right  to  a  particular 
number,  and  the  other  to  the  rest."    Did  not  the  order  in  this 
case  give  the  vendee  a  right  to  a  particular  number,  one  bun* 
dred  and  nineteen  barrels  ?    Yes;  and  the  rest  belonged  to  the 
vendor.     Thus,  I  think  I  may  fairly  say  that,   leaving  the 
custom  out  of  the  question,  the  case  is  with  the  plaintiff. 

But  surely  the  custom  puts  it  beyond  all  question.     **  An 
established  usage,"  says  Chief  Justice  Gibbs,  in  Lucas  v.  Dor* 
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rien,  2  C.  L.  105/  '*  constitutes  the  common  understanding  of 
parties  in  their  dealings,  and  on  the  foot  of  that  common  un- 
derstanding they  are  supposed  to  contract:"  See,  also,  Doug. 
513,  what  Lord  Mansfield  says  of  a  custom,  even  one  year  old, 
and  see  Starkie's  Et.  pt.  4,  452-5.  "  The  custom  found  is,  that 
flour  is  sold  by  order,  and  passes  by  the  transfer  of  the  order, 
from  hand  to  hand,  without  actual  delivery  of  the  flour  to  any." 
Now  engraft  this  into  the  contract  of  the  parties  before  us,  and 
the  question  must  be  decided,  unless  you  say  that  the  parties 
could  not  make  such  a  contract,  that  such  an  usage  can  not  stand. 
And  why  should  we  say  so  ?  There  is  nothing  illegal  in  it.  The 
principal  foundation  of  mercantile  law  is  usage;  and  it  has 
become  law,  because  the  courts,  finding  it  established  in  prac- 
tice, have  respected  it,  and  made  it  the  rule  of  their  decisions 
iu  mercantile  cases. 

That  this  usage  is  conyenient,  is  proved  both  by  its  existence 
and  the  nature  of  the  article.  It  saves  the  trouble  to  the  mer- 
chant of  going  twenty  times  a  day  to  the  different  warehouses 
to  examine  the  different  parcels  of  flour  he  had  bought;  for, 
under  the  usage,  the  order  is  a  negotiable  paper;  the  traders  in 
flour  look  to  the  order  only,  and  the  flour  passes  by  it  from 
Land  to  hand;  but  the  character  of  the  paper  is  changed  at 
once,  and  the  usage  destroyed,  if  you  say  that  however  exactly 
it  describes  the  flour,  that  flour  shall  not  pass,  if  there  be  any 
other  like  it  in  the  warehouse;  the  paper  will  no  longer  pass  by 
its  face,  but  before  any  buyer  will  pay  his  money,  he  will  go  to 
the  warehouse  with  the  bill  of  parcels  in  his  hand,  and  examine, 
not  only  to  ascertain  whether  the  flour  described  is  there,  but 
whether  there  may  not  be  in  the  warehouse  other  flour  of  the 
same  brand  and  quality.  And  why  should  we  break  up  this 
usage,  and  impose  this  heavy  clog  on  the  commerce  of  the 
place  ?  Especially,  when  in  the  case  before  us,  it  would  have  an 
ex  poet  facto  operation  on  the  contract  of*  the  parties.  It  can  not 
be  denied  that,  under  the  usage,  they  intended  an  immediate 
change  of  ownership  as  to  the  flour,  and  consequently,  that 
from  the  moment  of  such  change,  it  should  be  at  the  risk  of 
the  vendee;  but,  after  the  floiir  is  burnt,  we  say  that  the  usage 
is  a  bad  one,  and  shall  not  stand,  and  giving  this  decision  a 
retrospective  action,  throw  the  loss  upon  the  vendor. 

To  show  the  weight  which  the  courts  give  to  mercantile  usage, 
I  will  refer  to  the  subject  of  dock  warrants,  treated  of  in  the 
following  cases:  Spear  v.    Travers,  4  Camp.  251;  Zwinger  v. 

1.  iMca*  Y.  Dorrien,  2  £ng.  Com.  L.  B.  36Q;  S.  C,  7  TAnnt.  278;  1  Moore,  39. 
Am.  Dso.  Vol.  XVm— 47 
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Samuda,  2  Com.  98;^  Lucas  y.  Dorrien,  Id.  105;'  and  Keyser  y. 
Suse,  6  Id.  461.» 

But,  suppose  that  in  the  teeth  of  the  contract,  the  usage  and 
the  cases  cited,  ve  say  that  do  flour  of  Rose  and  Pedlar  brands 
passed,  because  there  were  two  barrels  of  each  more  than  were 
sold.  Still,  as  regards  the  flour  of  the  Bent  creek,  Fredonian, 
Bocky  creek,  D.  S.  Garland,  and  Bockford  brands,  we  must  saj 
that  passed  by  the  order,  because  all  in  the  warehouse,  of  those 
brands  and  quality,  were  contained  in  the  order,  as  in  Bugg  ▼. 
Minet,  the  court  decided  that  the  property  passed  to  the  vendee 
in  all  the  casks  that  were  filled  up.  And  if  the  property  in 
any  of  the  flour  passed  to  the  vendee,  the  vendor  had  a  right  to 
recover  for  so  much,  however  small  the  quantity;  and  the  in- 
struction of  the  court  which  we  are  discussing,  and  upon  which 
the  whole  turns,  was  not  wrong,  for  the  court  instructed  the 
jury,  that  if  they  believe  the  evideDce,"the  plaintiff  had  a  right 
to  recover  in  this  action,  not  pretending  to  speak  as  to  the 
amount  of  the  recovery,  but  as  to  the  form  of  the  action;  as  to 
the  law,  not  as  to  the  facts. 

Upon  general  principles,  then,  and  also  upon  the  usage,  I 
am  of  opinion  that  all  the  flour  in  the  order  passed  by  it  to  the 
vendee,  and  that  he  must  bear  the  loss;  but  if  only  a  part 
passed,  it  is  clear  to  me  that  the  court  did  not  err  in  its  instruc- 
tions to  the  jury.     The  judgment  must  be  affirmed. 

Judge  Cabell.  This  was  an  action  of  assumpsit,  brought  in 
the  superior  court  of  law  for  the  county  of  Henrico,  by  William 
Or,  Pendleton  against  Gabriel  lialston  and  Archibald  Pleasants, 
merchants  and  partners,  trading  under  the  firm  of  Balston  & 
Pleasants,  for  four  hundred  and  sixteen  dollars  and  fifty  cents, 
the  price  of  one  hundred  and  nineteen  barrels  of  fine  flour  sold 
and  delivered  by  Pendleton  to  Balston  Sc  Pleasants.  The 
suit  abated  as  to  Balston,  by  the  return  of  the  sheriff,  and 
was  afterwards  prosecuted  against  Pleasants  only.  The  con* 
tract  of  sale  was  not  denied  by  Pleasants,  but  his  defense 
was  that  it  was  an  executory  contract  only,  and  not  a  sale  exe- 
cuted by  delivery.  That  a  delivery  of  the  flour  was  necessaiy 
to  make  it  an  executed  sale,  is  not  denied.  Nor  is  it  pretended 
that  there  was  an  actual  delivery.  But  a  constructive  delivery 
is  as  effectual  as  an  actual  delivery;  and  the  question  is,  whether 
there  has  been  such  delivery  in  this  case.  The  contract  was 
for  the  sale  of  one  hundred  and  nineteen  barrels  of  fine  flour, 

I.  Zwinjrr  y.  Samuda,  2  Eng.  Com.  L.  B.  336;  S.  0.,  7  Tftont.  OnS;  1  Mooce,  12. 
a.  Q  Eng.  Com.  L.  B.  362;  S.  C,  7  Taunt.  378.  3.  S.  O..  1  N«U  Oow.  M. 
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of  certain  specified  mill  brands,  which  Pendleton  then  had 
stored  in  the  warehouse  of  J.  &  J.  Fisher,  in  the  city  of  Bich« 
mond.  The  price  was  fixed  at  three  dollars  and  fifty  cents  per 
barrel,  to  be  paid  in  hand,  amounting  in  the  whole  to  four  hun- 
dred and  sixteen  dollars  and  fifty  cents.  Balston  &  Pleasants, 
as  soon  as  the  contaact  was  entered  into,  gave  to  Pendleton 
their  check  on  the  Bank  of  Virginia  for  the  amount  of  the  pur- 
chase-money, and  received  from  him  a  bill  for  the  flour,  and  an 
order  on  J.  &  J.  Fisher  to  deliver  the  flour  to  them.  The  order 
was  in  the  following  terms:  '*  Messrs.  John  &  James  Fisher, 
]un.  Gentlemen:  Deliver  to  Messrs.  Balston  &  Pleasants  one 
hundred  and  nineteen  barrels  of  Bichmond  fine  flour  which  are 
stored  with  you,  of  the  following  brands,  viz..  Pedlar,  sixty- 
two  barrels;  Bose,  two  barrels;  Bent  Creek,  seven  barrels; 
Fredonian,  ten  barrels;  Bocky  Creek,  twenty  barrels;  David  S. 
Garland,  thirteen -barrels;  Bockford,  five  barrels.  Yr.  mo. 
Wm.  G.  Pendleton.     Bichmond,  March  20,  1820." 

Pendleton  actually  had,  at  the  time  of  the  contract,  in  the 
warehouse  of  the  Fishers  fine  flour,  with  which  the  order  might 
have  been  strictly  complied  with.  There  was  not,  at  that  time, 
in  the  said  warehouse  any  fine  flour  of  the  specified  brands, 
other  than  that  which  belonged  to  Pendleton,  nor  had  he  there 
any  fine  flour  of  the  specified  brands,  beyond  what  the  order 
called  for,  except  that  he  had  two  more  of  "Pedlar"  brand 
and  two  more  of  *'  Bose  "  brand  than  the  order  required.  But 
there  is  no  difference  whatever  between  barrels  of  fine  flour  of 
the  same  mill  brand.  "It  is  the  common  usage  of  trade  in 
the  city  of  Bichmond,  well  known  to  the  merchants  thereof,  for 
flour  in  store  to  be  sold  by  draft  or  order  on  the  store  keeper,, 
and  to  pass  by  that  mode  of  transfer  through  many  different 
hands,  without  actual  delivery." 

The  storage  due  for  the  ffour  in  this  case  was  not  paid  bj 
Pendleton,  but  "it  is  the  usage  of  the  store-house  keepers  in 
the  city  of  Bichmond,  well  known  to  the  merchants,  to  charge 
the  vendor  with  the  storage,  and  to  deliver  the  flour  to  his 
order,  when  called  for;"  and  it  is  proved  in  this  case  that  the 
flour  would  have  been  delivered  on  the  day  of  sale,  had  it  been 
called  for,  notwithstanding  the  storage  had  not  been  paid. 
It  sometimes  happens  that  flour,  when  about  to  be  delivered, 
is  found  to  require  coopering;  but  in  such  cases  it  is  the  usa^e 
in  the  city  of  Bichmond,  well  known  to  the  merchants,  for  the 
cooperage  to  be  done  by  the  storer,  at  the  expense  of  the  vendor. 
It  was  insisted  by  the  counsel  for   the  appellant  that  there 
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can  be  no  constructive  delivery  where  anything  remains  to  be 
done,  as  between  the  vendor  and  vendee,  to  put  the  property 
into  a  deliverable  condition.  And  it  must  be  conceded  that 
the  cases  referred  to  by  bim  fully  established  the  principle.  I 
will,  however,  take  a  hasty  view  of  them,  in  order  to  show  that 
the  circumstauces  of  those  cases  are  materially  different  from  this 
case.  In  Hanson  v.  Meyer,  G  East,  G14,  there  was  a  sale  of  all 
a  mam's  starch  at  a  certain  warehouse,  at  so  much  per  cwt., 
and  it  was  held  that  the  sale  was  not  complete  to  pass  the  prop- 
erty, because  the  starch  remained  to  be  weighed  before  even 
the  price  could  be  ascertained. 

In  Wallace  v.  Breeds,  13  East,  522,  there  was  a  sale  of  fifty 
out  of  ninety  tons  of  Greenland  oil,  which  was  in  casks.  It  was 
field  that  the  property  did  not  pass,  because,  according  to  the 
'Constant  custom  of  the  trade,  tbe  casks  were  to  be  searched  by 
a  cooper  employed  by  the  vendor,  a  broker  &lso  ou  behalf  of 
both  the  vendor  and  vendee  was  to  attend  and  make  a  minute 
of  tbe  foot  dirt  and  water  iu  each  cask;  and  tbe  casks  were 
then  to  be  filled  up  by  the  seller's  cooper,  and  at  his  expense, 
80  that  they  niight  be  delivered  in  a  complete  state,  containing 
the  quantity  sold. 

In  Austen  v.  Craven,  4  Taunt.  644,  there  was  a  sale  of  fifty 
hogsheads  of  sugar,  of  a  certain  quality,  at  so  much  per  cwt. 
There  were  no  hogsheads  of  such  sugar  in  existence  at  the  time 
of  the  contract.  The  hogsheads  were  to  be  filled,  and  then 
weighed  before  even  tbe  price  could  be  ascertained.  Held  that 
the  sale  was  not  complete. 

In  Busk  V.  Davis,  2  Man.  &  Sel.  397,  there  was  a  sale  of 
ten  tons  out  of  eighteen  tons  of  Biga  flax,  then  lying  at  a  cer- 
tain wharf.  The  flax  was  in  mats  of  different  weights.  It 
remained  to  weigh  the  flax  before  it  could  be  in  a  situation 
to  be  delivered;  and  it  would  be  necessary  to  break  some  of 
the  mats  to  make  up  the  precise  quantity  sold.  I  say  nothing 
at  present  as  to  tbe  right  of  the  vendor  to  select  the  mats  to  be 
delivered.  It  was  held  that  the  sale  was  not  complete,  so  as 
to  pass  the  property.  In  Shepley  v.  Davis,  5  Taunt.  GI7;  1  Com. 
Law  B.  211,  there  was  a  sale  of  ten  tons  out  of  thirty  tons  of 
hemp,  at  a  wharfinger's.  It  remained  to  weigh  the  ten  tons 
from  the  general  mass  before  they  could  be  delivered.  Held, 
that  tbe  sale  was  not  complete,  so  as  to  pass  the  property. 

In  WhUe  v.  Wilks,  5  Taunt.  176;  1  Com.  Law  R.  64,  there  was 
a  sale  of  twentv  tons  of  oil,  out  of  a  merchant's  stock  consist- 
ing  of  several  large  quantities  of  oil,  in  divers  cisterns,  and  in 
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divers  places.  It  remained  to  measure,  from  the  larger  masses, 
the  twenty  tons  sold,  before  they  could  be  in  a  situation  to  be 
deliyered.  Here,  also,  I  say  nothing  at  present  as  to  what  cis- 
terns the  twenty  tons  should  be  taken  from.  The  sale  was  held 
not  to  be  complete  to  pass  the  property.  Thus,  in  some  of 
these  cases,  it  remained  to  ascertain  even  the  price  of  the  thing 
sold;  and  in  all  of  them  it  remained  to  measure  or  to  weigh  the 
thing  sold  before  it  could  be  deliyered.  In  the  case  at  bar 
nothing  remained  to  be  done  for  ascertaining  the  price  or 
amount  of  purchase-money;  that  was  fixed  by  the  terms  of  the 
contract  itself,  and  the  thing  sold  required  neither  to  be  weighed 
nor  measured. 

But  it  is  contended  that  this  case  resembles  Wallace  y.  Breeds, 
and  comes  within  the  influence  of  the  general  principle  as  tv> 
the  thing  sold  not  being  in  a  deliverable  situation,  because  the 
flour  might  require  some  coopering.  But,  in  Wallace  v.  Breeds, 
it  was  certain  at  the  time  of  the  sale  that  the  thing  sold  waa 
not  then  in  a  situation  to  be  delivered;  it  was  certain  that  it 
required  the  agency  of  a  cooper  to  put  it  into  that  state;  and 
the  cooper  was  to  be  selected  by  the  vendor.  In  this  case  no 
agency  of  a  cooper  may  have  been  necessary.  It  is  only  some- 
times  that  flour  in  store  requires  any  coopering;  and  when  it 
does,  the  cooper  is  not  then  to  be  selected  by  the  vendor;  for 
the  usage  of  the  trade,  and  consequently  the  implied  contract 
of  the  parties,  provides  that  the  coopering,  when  any  is  neces« 
sary,  shall  be  done  by  the  warehouseman,  without  any  farther 
act  to  be  done  as  between  vendor  and  vendee.  The  coopering 
under  this  usage  ought  not  to  be  considered  as  an  act  necessary 
to  complete  the  sale,  but  merely  as  an  act  to  be  done  at  the 
convenience  and  at  the  future  request  of  the  vendee.  It  is  to 
the  interest  of  the  vendees  that  it  should  never  be  done  till  the 
flour  is  actually  called  for.  And  the  acts  of  the  parties  in  thia 
case  would  seem  to  show  that  they  so  considered  it.  Balston 
and  Pleasants  gave  their  check  for  the  purchase-money,  intend- 
ing  it  as  full  payment,  in  the  same  manner  as  if  the  sale  were 
complete;  and  Pendleton  insisted  on  no  stipulation,  fixing  the 
time  for  delivering  the  flour,  which  he  probably  would  have 
done  had  it  been  considered  that  the  flour  was  yet  to  be  deliv* 
ered,  and  that  in  the  mean  time  it  was  at  his  risk. 

But  it  is  contended  that  the  property  did  not  pass  by  the  sale 
in  this  case,  because  the  specific  flour  sold  was  not  ascertained 
as  to  identity  and  individuality,  by  an  actual  separation  of  it 
from  the  other  flour  with  which  it  was  mixed  in  the  warehoPbe, 
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This  objection  can  not,  I  presume,  be  intended  to  apply  to  any 
of  the  flour  sold,  except  to  that  of  the  Pedlar  and  Bose  brands. 
As  to  all  the  flour  of  the  other  brands,  there  was  no  other  flour 
of  those  kinds  in  the  warehouse,  except  the  precise  numbers 
mentioned  in  the  order.  Consequently,  their  identity  and  in- 
dividuality were  as  fully  ascertained  as  if  they  had  been  actually 
delivered.  The  objection,  however,  does  apply  to  the  flour  of 
the  Pedlar  and  Hose  brands,  there  being  two  barrels  of  each  of 
those  brands  more  than  the  numbers  called  for  in  the  order. 
And  the  question  is,  whether  that  circumstance  shall  prevent 
the  sale  from  passing  the  property  in  the  flour  of  those  brands. 
It  is  true  that  Chief  Justice  Mansfield  said,  in  Austen  v.  Craven, 
and  in  While  v.  Wilks^  that  the  actions  could  not  be  supported, 
because  the  contracts  of  sale  under  which  the  property  waa 
claimed,  attached  to  no  specific  quantity  of  oil  in  the  one  case, 
or  of  sugar  in  the  other. 

And  in  Busk  v.  Davis,  Lord  Ellenborough,and  someof  the  other 
judges,  spoke  of  the  necessity  of  ascertaining  the  identity  and 
individuality  of  the  property.  But  it  should  always  be  borne  in 
mind  that  the  expressions  of  the  judges  must  be  construed  in 
reference  to  the  circumstances  of  the  cases  to  which  they  are 
applied.  Austen  v.  Graven^  was  the  sale  of  fifty  hogsheads  of 
sugar  of  a  particular  quality,  which  were  not  in  existence  at  the 
time  of  the  contract;  and  if  they  had  been  in  existence,  yet  as 
hogsheads  of  sugar  are  of  no  prescribed  weight,  it  would  have 
been  necessary  to  weigh  them  before  the  sale  would  be  com- 
plete. Whiie  V.  WUks,  was  the  sale  of  a  smaller  portion  of  oil 
out  of  divers  larger  quantities.  It  was  not  only  uncertain  from 
which  of  the  larger  quantities  the  portion  sold  was  to  be  taken; 
but  if  they  had  been  ascertained,  still  the  part  sold  was  to  be 
separated  by  measuring  it  from  the  larger  quantity  with  which 
it  was  mixed.  Bask  v.  Davis  was  the  sale  of  a  quantity  of  flax, 
out  of  a  much  larger  quantity  lying  in  mats  at  a  certain  wharf. 
The  sale  was  for  so  many  tons,  not  so  many  mats;  besides,  the 
mats  were  of  unequal  weights.  It  was  necessary  to  weigh  the 
quantity  sold,  and  to  break  some  of  the  mats  to  get  the 
precise  quantity  sold,  before  the  article  sold  could  be  delivered. 

In  cases  like  these,  where  portions  of  a  larger  mass,  liquid  or 
solid,  are  sold,  and  where  the  portion  sold  must  be  weighed  or 
measured  (which  of  necessity  includes  the  idea  of  separating 
them  from  the  general  mass),  it  may  be  said  that  the  identity 
and  individuality  of  the  part  sold  must  be  ascertained  by  ac- 
tual separation  from  its  kindred  residue,  before  the  sale  will  be 
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complete  to  pass  the  property;  or,  in  other  words,  before  there 
can  be  a  constructive  delivery.  But  it  by  no  means  follows 
that  the  same  principle  applies  to  cases  where  the  things  sold 
are  not  portions  of  a  larger  mass,  to  be  separated  by  weigh- 
ing or  measuring;  but  consist  of  divers  separate  and  indi- 
vidual things,  all  precisely  of  the  same  kind  and  value,  mixed 
with  divers  other  separate  and  individual  things,  which  are 
also  of  the  same  kind  and  value,  and  between  which  and 
the  things  sold  there  is  no  manner  of  difference  whatever. 
There  is  no  case  of  this  kind  to  which  the  principle  has  been 
applied.  On  the  contrary,  it  has  been  decided,  that  in  such 
cases  no  actual  separation  is  necessary,  even  to  support  the 
action  of  trover.  Thus  in  Jackson  and  another  v.  Anderson,  4 
Taunt.  24,  J.  Fielding,  in  Buenos  Ayres,  put  four  thousand 
seven  hundred  and  eighteen  Spanish  milled  dollars  into  a  barrel, 
and  consigned  them  to  Laycock  &  Co.,  of  London,  with  direc- 
tions to  deliver  one  thousand  nine  hundred  and  sixty-nine  of 
them  to  Jackson  &  Co.,  that  being  the  sum  in  which  Fielding 
was  indebted  to  them  for  goods  consigned  by  them  to  him,  and 
sold  on  their  account.  Laycock  &  Co.  did  not  deliver  the  one 
thousand  nine  hundred  and  sixty-nine  dollars  to  Jackson  & 
Co.,  but  assigned  the  bill  of  lading  for  the  barrel  of  dollars  to 
Anderson,  who  sold  all  the  dollars  to  the  Bank  of  England. 
Jackson  &  Co.  brought  trover  against  Anderson  for  the  one  thou* 
sand  nine  hundred  and  sixty-nine  dollars. 

The  defense  was  precisely  the  same  as  that  made  in  Austen  v. 
Craven,  While  v.  WiUes,  and  Busk  v.  Davis,  viz.,  that  the  action 
of  trover  would  lie  only  for  specific  property,  and  that  the  iden- 
tity and  individuality  of  the  dollars  sued  for  had  never  been  as- 
certained  by  actual  separation  from  the  others  with  which  they 
were  mixed.  The  defense,  however,  was  overruled,  and  the 
plaintiff  obtained  judgment  on  the  ground  expressly  stated  by 
Chief  Justice  Mansfield,  "  that  as  all  the  dollars  were  of  the  same 
value,  it  could  not  be  a  question  which  particular  dollars  were 
his."  This  remark  applies  to  and  is  decisive  of  the  case  before 
us;  for  it  is  expressly  stated  in  the  record,  that  between  barrels 
of  fine  flour,  of  the  same  mill  brand,  there  is  no  difference 
whatever.  Nor  is  it  material  that  the  property,  in  the  case  of 
Jackscm  v.  Craven,  was  claimed  under  a  bill  of  lading,  and  in 
the  other  cases,  under  a  contract  of  sale.  The  action  was  trover 
in  all  the  cases,  and  there  was  no  great  necessity  for  showing 
the  identity  and  individuality  of  thQ  property  in  the  one  set  of 
cases,  than  in  the  other;  yet,  the  action  was  supported  in  the 
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case  where  the  things  sued  for  were  indiyidual  things  of  the  same 
value,  mixed  with  others  of  the  same  kind  and  value;  and  was 
not  supported  where  the  action  was  not  for  individual  things  of 
the  same  kind,  but  for  a  portion  of  a  larger  mass,  liquid  or 
compound  y  which  requires  to  be  weighed  or  measured. 

It  is  farther  contended  for  the  appellant,  that  it  was  neces- 
saiy  to  count  the  barrels  before  they  could  be  delivered,  and  that 
the  sale  could  not  be  complete  to  pass  the  property  until  they 
were  counted;  but  I  have  not  found  any  adjudication  which 
countenances  the  idea  that  the  necessity  to  count  the  things 
sold  will  produce  that  effect  in  cases  where  the  things  sold 
are  individual  things  of  the  same  value  with  each  other,  and 
with  those  with  which  they  were  mixed,  and  where  the  counting 
is  not  necessary  for  ascertaining  the  amount  of  the  purchase- 
money.  In  the  case  before  us,  the  things  sold  were  indiyidual 
things  of  the  same  value;  so  far,  at  least,  as  relates  to  the  flour  of 
the  same  brand;  and  no  counting  was  necessary  for  ascertaining 
the  amount  of  the  purchase-money;  that  was  fixed  by  the  terms 
of  the  contract  itself.  The  barrels,  it  is  true,  were  to  be  counted; 
but  so  they  must  be  in  cases  where  a  certain  number  is  sold  at 
an  agreed  price,  and  where  there  are  no  more  in  the  warehouse 
than  the  number  sold.  But,  in  such  cases,  they  are  counted 
merely  to  see  that  they  are  in  the  warehouse;  and  it  would 
not  be  contended,  I  presume,  that  the  necessity  for  counting  in 
such  cases,  would  prevent  the  property  from  passing.  I  ad- 
mit, that  if  the  sale  had  not  specified  the  number  of  barrels,  but 
had  been  of  all  the  flour  in  the  warehouse,  or  of  all  the  flour  of 
any  particular  brand,  at  so  much  per  barrel,  such  a  sale  would 
not  pass  the  property  until  the  barrels  were  counted;  because 
the  counting  would  be  necessary  in  that  case  for  ascertaining 
the  amount  of  the  purchase-money;  and  no  sale  can  be  complete 
till  that  is  ascertained. 

I  am  of  opinion,  that  the  usage  of  trade  stated  in  the  record, 
for  flour  in  store  to  be  sold  by  mere  draft  or  order  on  the  ware- 
houseman, and  to  pass  through  many  hands  before  it  is  called 
for,  is  entitled  to  great  consideration.  For  commercial  law  rests 
principally  on  usage,  and  the  usages  of  trade  are  presumed  to 
enter  into  the  contemplation  of  the  parties  to  a  contract,  and 
they  are  supposed  to  contract  on  their  basis. 

Upon  the  whole,  I  am  of  opinion  that  there  was  a  construc- 
tive delivery  of  the  flour,  which  completed  and  executed  the  sale, 
and  passed  the  right  of  property  to  Balston  and  Pleasants. 
The  flour,  therefore,  being  theirs,  was  at  their  risk,  and  the  loss 
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of  it  by  the  accidental  burning  of  the  warehouse  must  fall  on 
them,  and  not  on  Pendleton;  and  as  the  check  given  on  the 
Bank  of  Virginia  for  the  purchase-money  did  not  avail  Pendle- 
ton as  a  payment,  the  check  itself  having  been  consumed  by  fire, 
and  the  payment  of  it  countermanded  by  Balston  and  Pleasants, 
I  think  Pendleton  is  entitled  to  recover  the  purchase-money  in 
this  action,  and  that  the  judgment  should  be  affirmed. 

The  PsBsmENT.  In  considering  this  case,  I  have  examined 
all  the  cases  cited  at  the  bar,  and  also  some  others  that  were 
not  noticed.  It  is  a  settled  rule  of  the  common  law,  that  prop- 
erty in  personal  chattels  passes  only  by  actual  delivery  of  the 
thing,  except  in  cases  in  which  some  equivalent  delivery  is 
agreed  upon  by  the  parties,  or  is  established  by  custom  or  usage, 
in  which  a  virtual  delivery  is  substituted  for  actual  delivery  of 
the  thing.  But,  in  these  cases,  unless  the  thing  was  in  a  condi- 
tion to  be  delivered  without  more  to  be  done  by  the  vendor, 
either  as  regarded  the  price  or  the  quantity,  as  there  could  be 
no  actual  delivery  until  that  was  done  by  the  vendor,  so  there 
can  be  no  virtual  delivery  equivalent  to  it.  And  all  the  cases  on 
the  subject  appear  to  me  to  have  been  turned  on  the  inquiry, 
whether,  from  the  nature  of  the  subject,  it  was  or  was  not  in 
a  deliverable  condition,  that  is,  without  more  to  be  done  by  the 
vendor  affecting  the  price  or  the  quantity  of  the  thing  to  be  de- 
livered. From  some  of  the  cases,  it  might  be  inferred  that 
identity  of  the  thing  was  a  prerequisite  to  a  virtual  delivery  of 
it;  and,  I  think,  there  can  be  no  doubt  it  is  so  in  every  case  in 
which  the  price  or  quantity  is  to  be  affected  by  what  remains  to 
be  done  to  ascertain  it.  But  in  a  case  in  which  identity  is  a 
matter  of  total  indifference,  both  to  the  vendor  and  vendee, 
either  as  regards  price  or  quantity,  it  is  certainly  of  no  import- 
ance. 

It  is  impossible  to  suppose,  upon  the  facts  stated  in  the  bill 
of  exceptions,  that  if  Pendleton,  the  vendor,  had  separated  the 
one  hundred  and  nineteen  barrels  of  flour  from  the  one  hundred 
and  twenty-three,  in  pursuance  of  the  terms  of  the  order;  that 
when  he  came  to  those  of  Pedlar's  brand,  or  Rose's ^  it  was  of 
the  slightest  importance  to  him,  or  to  the  vendors,  which  two 
barrels  of  each  brand  were  left  out,  as  exceeding  the  number 
stated  in  the  order;  all  of  the  same  brand  being  of  equal  value, 
and  being  integral  quantities.  They  were  in  a  deliverable  con- 
dition, without  more  to  be  done  by  the  vendor  which  could 
affect  either  price  or  quantity.  Every  thing  necessary  to  be 
done,  to  give  to  the  vendees  the  actual  possession  of  the  flour. 
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could  be  done  by  the  keeper  of  the  warehouse  as  well  as  br 
Pendleton,  and  the  order  under  the  custom,  which  is  stated  in 
the  bill  of  exceptions,  I  think,  virtually  passed  the  possession 
of  the  one  hundred  and  nineteen  barrels  to  the  vendees.  The 
case  of  Whilehouse  v.  lYoat,  12  East,  614,  went  a  step  farther 
than  this.  In  that  case  ten  tons  of  oil  were  sold,  and  an  order 
given  to  deliver  it  to  the  purchasers,  out  of  forty  tons  then  ly- 
ing in  one  cistern  in  the  oil-house  in  Liverpool;  there  was  noth- 
ing to  distinguish  the  ten  tons  from  any  other  ten  tons  of  the 
forty  in  the  cistern;  there  was  nothing  like  identity,  quantity 
and  price  were  alone  ascertained;  all  the  particles  of  the  oil  were 
mingled  together  in  one  mass;  there  were  no  integral  quantities 
of  equal  value,  distinct  and  separate  from  the  whole  mass,  of 
which  actual  or  virtual  delivery  might  be  made,  until  the  oil 
was  measured  out,  and  the  ten  tons  separated  from  the  mass; 
this  could  not  be  predicated  of  it,  and  3'et  the  court  held  that 
the  property  passed  to  the  vendees.  I  know  that  this  case  was 
condemned  by  many  of  the  judges  afterwards,  as  having  gone 
too  far;  but  it  is  clearly  distinguishable  from  the  one  before  us. 
When  that  case  was  pressed  upon  the  court  in  the  case  of  Craven 
V.  Austen,  4  Taunt. ,^  Heth,  Justice,  asked  if  ten  tons  had  leaked 
out  of  the  cistern,  to  whom  would  they  be  deemed  to  belong; 
and  Mansfield,  C.  J.,  in  delivering  the  opinion  of  the  coart, 
said  it  was  unlike  other  cases,  and  must  stand  on  its  own  bottom. 

In  the  case  of  Busk  v.  Davis,  2  Mau.  &  Sel.,  ten  tons  of  flax 
were  sold,  to  be  taken  out  of  eighteen  tons  put  up  in  mats; 
the  order  for  it  had  been  accepted  and  entered  in  the  wharfin- 
ger's books,  but  that.  Lord  Ellenborough  said,  was  not  sufficient; 
further  acts  were  necessary,  for  the  flax  was  to  be  weighed  and 
the  portion  of  the  entire  bulk  to  be  delivered  was  to  be  ascer- 
tained, and  it  might  be  necessary  to  break  open  some  mats  to 
make  up  the  quantity  agreed  upon.     If  in  that  case  the  flax 
had  been  in  mats  of  equal  quantity  and  value,  the  first  ascer- 
tained by  the  inspection  of  a  public  officer,  and  the  latter  by 
the  facts  in  the  case,  as  in  the  case  of  the  flour,  it  is  not  to  be 
inferred  from  the   language  of  Lord   Ellenborough,   or  any 
other  judge,  that  it  would  have  been  held  that  the  property  did 
not  pass;  but  the  contrary. 

The  case  of  Jackson  and  another  v.  Anderson  and  another,  4 
Taunt.,  is  a  case  in  which  identity  of  the  thing  in  which  prop- 
erty was  claimed  by  the  plaintiffs  was  not  pretended.  The  one 
thousand  nine  hundred  and   sixty-niiie   dollars   consigned   to 

1.    Autten  ▼.  Craven,  4  T»iint.  6U. 
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^^  • 

Jackson  &  Co.  bj  Fielding,  the  shipper,  were  never  separated 

from,  nor  counted  out  from  the  four  thousand  seven  hundred 
and  eighteen  dollars  shipped  to  Laycock  &  Co. ,  and  transferred 
by  them  to  Anderson,  and  yet  it  was  held  that  the  property  in 
the  one  thousand  nine  hundred  and  sixty-nine  dollars  passed  to 
Jackson  &  Co.,  the  plaintiffs,  and  that  they  could  maintain  tro- 
ver for  them.  They  were  separate  quantities  of  the  same  value, 
and  were  as  little  distinguishable  from  other  dollars  in  the  same 
barrel  as  the  sixty-two  barrels  of  flour  of  Pedlar's  brand;  and 
the  two  barrels  of  Hose's  brand,  from  what  would  remain  of 
those  brands,  in  the  case  before  us.  In  that  case  they  held  that 
the  property  passed,  though  the  bill  of  lading  would  have  been 
satisfied  by  the  delivery  of  any  dollars  to  the  amount  of  one  thou- 
sand nine  hundred  and  sixty-nine,  and  property  in  any  specific 
one  thousand  nine  hundred  and  sixty-nine  dollars,  could  not  be 
said  to  be  vested  in  the  plaintiffs.  The  order  for  the  flour  in  our 
case  could  not  have  been  satisfied  by  the  delivery  of  any  flour, 
even  of  the  same  inspections  and  brands,  except  that  which  was 
in  the  warehouse  when  that  order  was  given;  from  that  moment 
the  one  hundred  and  nineteen  barrels  of  fine  flour,  of  the 
marks  and  brands  specified  in  the  order,  became  the  property 
of  the  vendees;  all  that  was  material  to  them  was  that  the  flour 
described  in  the  order  was  in  the  warehouse,  to  be  counted  out 
to  them  when  called  for.  If  the  vendor  had  not  owned  another 
barrel  there  except  the  one  hundred  and  nineteen  barrels  spe- 
cified in  the  order,  it  could  not  be  doubted  that  his  property  in 
the  one  hundred  and  nineteen  barrels  passed  to  the  vendees, 
though  it  might  have  to  be  counted  out  of  flour  of  the  same 
description,  belonging  to  others.  As  it  has  not  been  questioned 
that  the  flour  of  all  the  brands  described  in  the  order,  except 
Pedlar's  and  Bose's,  passed  to  the  vendees;  that  sixty-two  barrels 
of  the  first  and  two  of  the  latter  were  to  be  counted  out  of 
sixty-four  in  the  one  case,  and  four  in  the  other,  can  not  vary 
the  case;  whether  it  was  to  be  counted  out  of  fiour  belonging 
to  others,  or  to  the  vendor,  was  not  material. 

The  rule,  I  know,  has  been  laid  down,  that  where  anything 
remains  to  be  done  to  ascertain  the  price,  the  quantity,  or  the 
thing,  the  property  does  not  pass.  In  the  case  before  us,  price 
and  quantity  were  ascertained;  and  as  to  the  thing,  nothing 
more  is  meant  than  the  kind  of  thing,  wherever  from  the  nature 
of  it  it  can  not  be  identified  and  distinguished  from  things  of 
the  same  kind  and  value,  as  in  the  case  of  the  dollars  in  Jackson 
V.  Anderson,  and  of  the  flour  in  the  case  before  us. 
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With  regard  to  the  cooperage,  which  might  not  be  necessary, 
and  the  price  of  storage,  as  it  was  the  custom  to  charge  both 
to  the  vendor,  neither  can  affect  the  question. 

I  think,  therefore,  that  the  instruction  of  the  judge  to  the 
jury  was  correct,  and  that  the  judgment  must  be  affirmed. 

OoALTEB  and  Greek,  JJ.  ,  absent. 


Deuvebt  to  Pas3  Tttle  in  Chattel. — As  to  the  safficiency  of  a  con- 
structive delivery  of  chattels,  see  JeweU  v.  Warren^  7  Am.  Dec.  74.  Con- 
cerning transfers  by  delivery  of  bills  of  sale  or  lading,  see  Bttfimfftom  v. 
Curtis,  8  Am.  Dec.  115.  The  principle,  that  if  anything  remains  to  be  dooo 
by  the  seller  before  delivery  the  title  does  not  pass,  was  applied  in  Davia  v. 
HaU,  14  Am.  Dec  37a 


Tbuss   v.  Old. 

[6  BahdoxiFH,  6M.] 

Possession  is  Indispensable  to  maintain  trespass  quare  elausum /regiL 

Quabdian's  Possession  of  Ward's  Land.  ~  Guardians  in  socage  and  stata- 
tory  guardians  in  this  state  have  possession  of  the  land  of  their  wards^ 
and  they,  and  not  their  wards,  most  bring  trespass  for  injuries  thereto. 

CuTTiNO  Trees  on  an  Infant's  Land  by  the  Guardian's  Permission  is 
not  trespass,  and  the  ward  can  not  maintain  an  action  therefor,  even  af- 
ter the  guardianship  has  terminated,  but  must  look  to  his  guardian  for 
compensation. 

Trees  Cut  on  Land  held  Temporarily  by  another  become  personal  prof^ 
erty,  and  belong  to  the  owner  of  the  inheritance,  and  he  may  bring 
trover  for  their  removal. 

Guardian  may  Sell  Trees  Cut  or  Thrown  Down  on  his  ward's  land, 
and  if  any  wrong  is  done  he  must  compensate  the  ward,  who  can  not 
bring  trover  against  the  purchaser. 

Misconception  of  Action  is  not  Cured  by  Verdict  under  our  atatate  of 
jeofails,  where  the  verdict  itself  is  objected  to  as  given  under  a  mis- 
direction. 

Supersedeas  to  a  judgment  of  the  superior  court  of  Norfolk 
county.  The  action  was  trespass  qiuire  clausum  fregil  brought 
by  James  Old,  an  infant,  suing  by  Wilson,  his  guardian  and 
next  friend,  against  the  defendant,  for  cutting  and  carrying 
away  certain  pine  trees  growing  on  the  infant's  land.  Plea, 
"  Not  guilty,"  with  liberty  to  prove  anything  that  might  be 
proved  under  a  plea  of  accord  and  satisfaction.  It  was  proved 
by  the  defendant,  in  substance,  that  the  trees  in  question  were 
cut  and  carried  away  by  permission  of  one  Kedar  Old,  the  plaint- 
ififs  guardian,  legally  appointed  and  qualified  by  the  county 
court  of  Norfolk;  the  defendant  having  contracted  with  the  said 
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g'uardian  to  pay  their  value,  the  guardian  etating  that  he  needed 
some  money  to  pay  for  his  ward's  schooling,  etc.;  and  that  the 
defendant  afterward,  and  before  the  decease  of  the  said  guard- 
ian, 1  aid  him  in  full  for  the  said  trees.  The  court  instructed 
tlie  jury  that  the  guardian  had  no  authority  to  grant  liberty  to 
the  defendant  to  cut  and  carry  away  the  said  trees;  that  not- 
withstanding such  license  the  cutting  was  trespass  and  the  ac- 
tion was  well  brought,  and  that  the  payment  made  to  the  guard- 
ian was  no  satisfaction  or  defense,  to  which  instruction  the  de- 
fendant excepted.  Verdict  and  judgment  for  the  plaintiif.  The 
defendant  prayed  this  court  for  a  supersedeas  to  the  said  judg- 
ment, on  the  ground:  1st.  That  the  guardian  in  this  country  has 
power  to  sell  timber  from  his  ward's  land,  and  the  proceeds 
may  well  be  considered  profits  of  the  estate;  2d.  That  if  not, 
the  guardian  by  granting  permission  to  cut  timber  is  guilty  of 
waste,  and  he  alone  is  responsible;  3d.  That  at  all  events  the 
license  by  the  guardian  is  a  complete  bar  to  the  action  of  tres- 
pass.   Supersedeas  awarded. 

Leigh,  for  the  appellant. 

Sianard,  for  the  appellee. 

GtsEEN,  J.  Possession  is  indispensably  necessary  to  support 
an  action  of  trespass,  quare  clausum  f regit  (see  the  cases  col- 
lected, 2Q  Yin.  Abr.  463,  pi.  9,  12,  13,  14);  and  whether  an  in- 
fant can  maintain  such  an  action  for  a  trespass  done  to  his  lands 
whilst  he  is  in  the  wardship  of  his  guardian,  depends  on  the 
question  whether,  in  point  of  law,  the  possession  is  in  the 
guardian  or  ward.  Our  statute  concerning  guardians  recognizes 
only  two  descriptions  of  guardians  who  have  any  power  over  the 
property  of  their  wards;  guardians  in  socage,  and  those  ap- 
pointed by  the  father  under  that  statute,  who  are  put,  in  all  re- 
spects, upon  the  footing  of  the  former,  our  statute  in  this  respect 
being  a  copy  of  the  statute  of  12  Car.  II. ,  c.  14.  Under  that  stat- 
ute it  is  been  held  that,  although  the  statutory  guardian  and 
guardian  in  socage  have  no  beneficial  interest,  yet  their  author- 
ity is  coupled  with  a  legal  interest,  and  is  not  barely  an  office: 
Sha/lsbury  v.  Shaflsbury,  Gilb.  172;  Eyre  v.  Shafishury,  2  P. 
Wms.  102,  S.  C.  It  is  an  interest  like  that  of  a  trustee  for 
the  separate  use  of  a  married  woman,  an  executor  in  trust,  or  an 
administrator  of  an  estate  of  which  there  is  no  surplus,  after  the 
payment  of  debts,  all  of  whom  have  a  legal,  without  any  benefi- 
cial interest.  When  we  consider  the  purposes  for  which  the  law 
appoints  guardians  to  infants  it  is  obvious  that  to  enable  them 
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to  effect  the  objects  of  their  appointment,  they  mast  have  a 
legal  right  to  the  exclusive  possession  and  control  of  the  infant's 
property  so  long  as  the  guardianship  continues,  without  which 
they  could  not  manage  the  property  beneficially  for  the  infant, 
as  by  renting  or  cultivating,  and  disposing  of  the  produce  of 
their  lands,  hiring  their  other  property,  and  selling  that  which 
is  perishable  and  which  might  otherwise  be  wholly  lost.  The 
infant  being  incapable  of  making  any  contract  in  respect  to 
these  subjects,  his  guardian  could  not  make  a  valid  contract  in 
his  name,  and  must  of  necessity  transact  all  in  relation  to  his 
ward's  property  in  his  own  name. 

Accordingly  the  authorities  are  uniform  that  a  guardian  in 
socage  has  a  legal  right  to  the  possession  and  disposition  of 
his  ward's  land  during  the  continuance  of  his  wardship.  Little- 
ton, b.  2,  sec.  123,  takes  this  for  granted  by  stating  that  when 
the  guardianship  terminates  the  ward  may  enter  and  oust  the 
guardian.  So  the  guardian  in  socage  may  justify  the  occupation 
of  the  land  against  the  heir  himself:  Kelw.  46,  b.  He  may 
grant  a  copyhold  in  reversion  or  remainder  in  his  own  name,  aa 
dominuspro  tempore:  2  P.  Wms.  122;  Shopland  v.  Ryoler^  Cro. 
Jac.  55,  99.  He  may  sue  and  avow  in  his  own  name:  2  P. 
Wms.  122.  He  may  make  a  lease  for  years  during  the  ward- 
ship, upon  which  an  ejectment  may  be  maintained:  14  Yin. 
Abr.  185,  pi.  4;  and  see  Id.  pi.  3,  6,  and  cases  there  cited. 
He  may  have  an  action  of  trespass  against  a  stranger  for 
spoiling  the  grass  in  the  socage  lands,  in  his  own  name,  and 
not  in  the  name  of  his  ward:  £r.  Trespass,  pi.  175;  Br.  Garden, 
pi.  5 ;  cited  in  Yin.  Abr.  196,  pi.  3,  note.  He  may  have  a  writ  of 
right  of  ward,  and  recover  the  land  and  damages  as  well  as  the 
body  of  the  ward:  14  Id.  190,  pi.  1,2.  He  may  have  an  eject- 
ment of  ward,  and  if  the  ward  himself  enters  and  ousts  him  of  the 
laud  he  may  recover  it  by  a  writ  of  intrusion  of  ward:  Br.  Eject. 
Custod.  pi.  11,  cited  14  Yin.  Abr.  letter  n,  pi.  1,  note.  And  to 
.  the  same  effect  was  the  civil  law,  from  which  the  law  of  guardian- 
ship in  socage  was  in  a  great  degree  taken.  ''  Tutores  sive  pupiUi 
eorum,  aive  ipsi  possident,  posseasorwm  loco  haberUur:*'  Dig.  lib. 
2,  c.  15,  sec.  5. 

If  the  defendant  in  this  case  had  entered  and  cut  and  carried 
away  the  trees  without  the  license  of  the  guardian,  the  ward 
could  not  have  maintained  the  action  of  trespass.  That  would 
have  belonged  to  the  guardian,  who  must  have  accounted  to  the 
ward  for  the  damages  recovered.  But  being  done  by  the  per- 
mission of  the  person  legally  in  possession,  there  was  no  tree- 
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l)a8s  whatever.  It  was  argued  that  the  trees  being  a  part  of  the 
inheritance  whilst  standing,  became,  when  severed  from  the  soil, 
personal  property  belonging  to  the  ward,  for  which  he  might 
have  maintained  trover,  and  that  the  misconception  of  the  action 

« 

is  cured  after  verdict  bj  our  new  statute  of  jeofails.  The  stat- 
ute of  jeofails  gives  that  effect  to  a  verdict  only  when  the  verdict 
is  given  without  exception,  but  here  the  objection  is  to  the 
verdict  itself,  as  given  under  a  misdirection  of  the  court,  and  if 
improperly  given,  can  not  cure  an  error.  Besides,  although  it 
is  true  that  when  timber  trees  growing  on  lands  held  tempora- 
rily by  another,  are  cut  or  thrown  down  by  tempest  or  otherwise, 
they  become  personal  property  belonging  to  the  owner  of  the 
inheritance,  for  which  he  may  maintain  trover  against  any  one 
who  takes  them,  even  the  tenant:  Uoedale  v.  Uvedale,  15  Yin. 
Abr.  142,  pi.  3;  yet  in  this  case,  the  plaintiff  could  not  have 
maintained  such  an  action  against  the  defendant,  because  the 
moment  the  trees  became  personal  property  the  guardian  had  a 
legal  right  to  sell  them,  as  being  perishable  and  of  no  value  but 
as  a  subject  of  sale.  The  wrong,  if  any,  done  to  the  plaintiff 
must  be  compensated  by  the  guardian,  the  judgment  should  be 
reversed,  and  the  verdict  set  aside,  and  a  new  trial  awarded,  in 
which  the  instruction  excepted  to  is  not  to  be  given  if  again 
asked  for. 

ThePBESiDEKT  and  Jtjdob  Cabb  concurred. 

Cabell  and  Coalteb,  JJ  ,  absent. 


Possession  of  Rxalit  to  Maintain  Trespass.— See  JFhUe  v.  81.  Otiiron$, 
12  Am.  Dec.  66.  As  to  the  posseesion  necessary  to  maintain  trespass  for  tak- 
ing or  injury  of  chattels,  see  the  note  to  Oraer  v.  StomUt  ants,  543. 


Heth's  Executor  v.  WooLDRrDGE's  Executor. 

[6  BlKDOLPB*  606.] 

Pabol  Variation  or  WRrrrsN  Contract  Concernino  Land. — A  written 
contract  for  the  sale  of  land  varied  by  parol  in  a  material  particalar  will 
not  be  enforced  in  equity,  as  where  the  written  contract  requires  the 
Tendee  to  search  for  coal,  and  if  he  finds  it  in  paying  quantities  within  a 
given  time,  to  pay  an  increased  price  for  the  land,  and  the  time  for  the 
search  is  afterwards  extended  by  parol. 

Appeal  from  the  court  of  chancery  of  the  Richmond  district 
The  opinion  states  the  case. 

Johi\8on,  for  the  appellant. 
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Stanard,  for  the  appellee. 

Garb,  J.  On  the  twenty-ninth  day  of  July,  1807,  Thomas 
Wooldridge  sold  to  Thompson  Blunt,  by  a  contract  under  the 
seals  of  the  parties,  a  tract  of  land  lying  in  the  county  of 
Chesterfield,  and  containing  one  hundred  and  twent^r-eight 
acres,  for  the  sum  of  two  thousand  dollars,  payable  one  half  on 
the  twenty-fifth  of  December,  1807,  the  other  half  on  the 
twenty-fifth  of  December,  1808;  and  it  was  farther  agreed  thai 
Blunt  was  to  commence,  in  the  month  of  July,  1808,  to  search 
upon  the  land  for  coal  by  sinking  shafts  or  boring  with  bore 
rods,  for  the  purpose  of  speedily  finding  the  same,  and  to  con- 
tinue such  search  from  time  to  time  as  his  convenience  and  the 
state  of  the  weather  will  permit,  until  the  first  of  July,  1809, 
and  to  be  guided  in  his  sinking  and  boring  by  said  Wooldndge 
or  his  agent,  at  his,  said  Blunt's,  sole  expense,  and  if  within 
the  time  aforesaid,  that  is  to  say,  before  the  first  of  July,  1809, 
the  said  Blunt  should  find  a  good  and  sufficient  body  of  coal  to 
work  on  said  land,  in  that  case  said  Blunt  binds  himself  to 
pay  to  said  Wooldridge,  or  his  assigns,  four  thousand  dollan 
for  said  land;  that  is  to  say,  two  thousand  dollars  in  addition 
to  the  bonds  already  given. 

In  November,  1807,  Blunt,  having  sold  out  his  bargain  to 
Henry  Heth,  gave  written  directions  to  Wooldridge  to  convey 
the  land  to  him,  which  was  accordingly  done.  No  coal  was 
found  within  the  time  stated  in  the  contract.  Wooldridge  died 
in  1814.  About  the  middle  of  July,  1820,  Heth  found  on  the 
land  a  valuable  body  of  coal.  In  the  early  part  of  the  year 
1821,  Heth  died.  In  April,  1822,  this  bill  was  filed  by  the 
executor  of  Wooldridge  against  the  executor  of  Heth.  It 
states  the  written  contract,  and  makes  it  a  part  of  the  bill. 
That  Heth  was  a  purchaser  with  full  notice,  having  drawn  the 
agreement;  that  under  the  agreement  some  slight  attempts 
were  made  to  find  coal;  but  that  Heth  being  very  anxious  to 
employ  his  hands  in  working  other  pits,  at  his  instance  it  was 
agreed  between  him  and  Wooldridge  that  the  search  should  be 
postponed  till  a  more  convenient  time,  and  the  said  Heth 
agreed  that  if  at  such  future  time  at  which  the  search  should 
be  prosecuted,  or  at  any  time,  a  good  and  sufficient  body  of 
coal  to  work  should  be  found  on  said  land,  the  said  augmented 
price  of  two  thousand  dollars  should  be  paid.  The  bill  then 
states  the  subsequent  finding  of  the  coal,  the  death  of  Heth; 
that  by  his  will  he  subjected  his  lands  to  be  sold  by  his  execu- 
tor; that  Randolph  qualified,  sold  the  land,  and  became  the  pur- 
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cbaser;  that  by  the  second  contract,  the  augmented  price  be- 
came a  charge  upon  the  land;  and  prays  a  decree  for  the  money, 
and  a  sale  of  the  land  in  defect  of  payment. 

The  executor  of  Heth  answered,  averring  that  both  Blunt  and 
Heth,  being  exceedingly  anxious  to  find  coal  as  soon  as  possible, 
commenced  searching  for  it  immediately  after  the  twenty-ninth  of 
July,  1807  (before  Blunt  was  required  by  the  contract  to  do  so), 
in  conformity  with  the  directions  of  Wooldridge,  which  search 
was  i)ushed  on,  by  sinking  a  shaft  with  the  utmost  vigor,  till 
Christmas,  1807;  that  in  the  spring  of  1808,  the  sinking  of  the 
shaft  was  resumed  by  Heth,  and  pushed  on  with  like  energy 
until  December,  1808,  when  it  was  suspended  in  despair  of 
finding  coal  there;  that  several  years  after,  a  European  collier 
of  reputation  explored  the  direction  of  the  coal  in  the  adjoining 
land  which  had  been  worked  for  years,  and  revived  the  hope  that 
ooal  might  probably  be  found  in  the  said  shaft;  that  some  time 
after  this,  the  sinking  of  the  shaft  was  again  resumed,  and  was 
carried  on  from  time  to  time  until  it  was  sunk  many  feet  deeper 
in  July,  1820.  He  positively  denies  the  change  of  the  first 
agreement  by  a  second,  stating  many  reasons  for  disbelieving 
it,  and  relying  on  the  statute  of  frauds  and  perjuries  as  a  defense. 
Evidence  on  both  sides  was  taken,  the  cause  came  to  a  hearing, 
and  the  diancellor  decreed  that  the  additional  price  be  paid, 
and  that  unless  such  payment  be  made  within  six  months,  the 
land  be  sold  to  raise  the  money.  From  this  decree  the  appeal 
is  taken.  The  first  question  respects  the  statute  of  frauds. 
''No  action  shall  be  brought  whereby  to  charge  any  person 
upon  any  contract  for  the  sale  of  lands,  tenements,  and  hered- 
itaments, etc.,  unless  the  promise  or  agreement,  etc.,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  by  him 
thereunto  lawfully  authorized." 

Having  in  the  case  of  Anthony  v.  Leftwich,  3  Band.  238,  given 
my  opinion  on  the  general  policy  of  this  statute,  and  the  mis- 
chiefs which,  in  my  mind,  have  followed  its  relaxation  by  courts 
of  equity,  I  shall  make  no  further  remarks  on  that  subject.  With 
respect  to  parol  agreements  for  the  sale  of  lands,  I  believe  the 
courts  have  never  gone  farther  than  to  say,  that  wherever  such 
agreement  has  been  so  far  executed  that  a  refusal  of  full  execu- 
tion would  operate  a  fraud  upon  a  party,  and  place  him  in  a  sit- 
uation which  did  not  lie  in  compensation;  then  a  specific  exe- 
cution would  be  given,  provided  the  contract  was  clearly 
established.     Before  we  come  to  the  application  of  this  statute^ 
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we  must  determine  the  nature  of  the  contract  relied  on  by  the 
plaintiff.  That  it  is  a  contract  for  the  sale  of  land,  all  must 
agree.  Is  it  a  written  or  parol  contract  ?  Or,  is  it  a  wiittea 
contract  varied  by  a  subsequent  parol  contract,  which  the 
plaintiff  seeks  to  set  up  and  enforce  ?  The  plaintiff  states  the 
written  contract  for  the  sale  of  the  land,  and  makes  it  a  part  of 
his  bill.  This  is  a  perfect  contract,  and  as  to  the  claim  of  the 
additional  two  thousand  dollars  makes  that  depend  on  the  find- 
ing coal  before  the  first  of  July,  1809;  but  it  is  most  clear  that 
this  additional  sum  is  not  claimed  by  the  bill  under  this  con- 
tract; and  equally  clear  that,  if  it  had  been,  it  could  not  be  re- 
covered; for  it  is  admitted  on  all  hands  that  no  coal  was  dis- 
covered for  eleven  3'ears  after  the  time  which  this  contract 
limits  for  its  discovery.  The  bill  states  that  there  was  a  sub- 
sequent agreement  as  to  the  time  of  search  for  the  coal  and  the 
payment  of  the  additional  two  thousand  dollars;  but  this  is 
neither  stated  nor  proved  as  an  independent  agreement;  indeed, 
it  would  be  unintelligible  unless  connected  with  the  written 
contract,  nor  would  it  be  at  all  less  exposed  to  the  operation  of 
the  statute,  nor  the  mischiefs  which  it  was  intended  to  remedy » 
by  taking  it  as  standing  by  itself. 

The  truth,  as  it  seems  to  me,  is,  that  this  is  a  bill  relying  on 
the  written  contract  to  show  that  by  the  terms  of  sale  Blunt 
was  bound  to  seek  for  coal  twelve  months  before  the  first  of 
July,  1809,  and  if  found  in  that  time  was  to  pay  two  thousand 
dollars  more,  and  relying  on  the  verbal  agreement  to  show  that 
the  parties  subsequently  changed  these  terms  of  the  written 
agreement,  Wooldridge  agreeing  to  let  Heth  off  from  searching 
within  the  time  limited,  and  Heth  agreeing  that  he  would  re- 
sume the  search  when  convenient,  and  would  pay  the  additional 
two  thousand  dollars  if  at  any  time  coal  should  be  found.  Can 
a  party  in  equity  enforce  a  written  contract  thus  varied  by 
parol  ?  The  mischiefs  intended  to  be  remedied  by  this  part  of 
the  statute  were  the  frequent  perjuries  committed  in  swearing 
to  parol  agreements  set  up  by  persons  with  whom  none  such  had 
been  made.  To  countervail  such  proof,  if  admitted  at  all,  would 
generally  be  impossible,  because  the  parties  would  take  care  so 
to  fix  the  time  and  place  of  such  agreements  as  to  have  no  other 
witnesses  present;  and  then  the  negative  was  out  of  the  reach 
of  i)roof.  The  legislature,  therefore,  thought  that  the  only 
cure  for  the  evil  was  to  take  away  entirely,  to  cut  up  by  the 
roots,  all  parol  agreements  for  the  sale  of  lands. 

Courts  of  equity  have  narrowed  this  somewhat  by  their  doc* 
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trine  of  part  performance;  but  still  it  is  settled  law  that  a 
naked  parol  agreement  for  the  sale  of  land  is  void.  3'ea,  evea 
if  the  defendant,  by  his  answer,  acknowledges  the  agreement 
precisely  as  stated,  provided  he  at  the  same  time  j^leads  the 
statute:  2  Bro.  Ch.  Cas.  564;  1  Id.  416;  4  Ves.  23;  6  Id.  12;  2 
Hen.  Bl.  68.     Is  the  attempt  to  vary  this  written  contract  by 
parol  within  the  mischiefs  of  the  statute  ?    Let  us  look  at  the 
circumstances.    The  written  contract  was  made  in  1807 ;  the  par- 
ties, with  great  particularity,  set  down  all  the  terms  and  condi- 
tions of  their  agreement.     Fifteen  years  after  this,  and  after 
Wooldridge  and  Heth  were  both  dead,  this  bill  is  filed,  claiming 
the  augmented  price  of  the  land  under  this  parol  variation  of  the 
contract.     How  is  the  new  agreement  proved  ?    By  the  testi- 
mony of  a  single  witness,  William  Wooldridge,  who  had  been 
appointed  executor  of  Wooldridge,  the  vendor,  had  qualified, 
and  had  afterwards  been  disqualified,  without  which  he  could 
not  have  been  a  witness  in  the  cause.    Did  he  hear  the  coutracb 
made  ?    No;  but  in  the  latter  part  of  the  year  1808  he  met  Heth 
on  the  road,  and  Heth,  in  a  casual  conversation,  told  him  of 
the  new  arrangement    between  himself  and  Wooldridge;    no 
other  person  present.     Nor  is  there  another  witness  who  speaks 
of  having  heard  from  any  quarter  the  slightest  intimation  of 
this  change  of  the  written  contract.     The  witness  gives  his  evi- 
dence in  1824,  and  speaks,  from  memory  solely,  of  a  conversa- 
tion accidentally  held  upwards  of  fifteen  years  before,  a  con- 
versation in  which  he  had  no  interest  to  impress  it  on  his  mem- 
ory; and  the  import  of  which  may  have  been  materially  changed, 
by  a  slight  misunderstanding  in  the  delivery,  or  misgiving  of 
memory,  in  the  recollection  of  it.     Nor  is  there,  in  the  nature  of 
things,  any  possible  check,  except  the  statute,  upon  any  mis- 
statement of  his,  whether  accidental  or  willful.     When  I  speak 
thus,  no  one  can  so  far  misunderstand  me  as  to  suppose  that  I 
mean  a  personal  reflection.     The  witness  stands  upon  the  rec- 
ord perfectly  fair  in  his  reputation,  and  so  I  take  him.     But  we 
can  make  no  distinction,  for  the  law  has  made  none;  and  I  am 
supported  by  the  law  and  the  authorities  when  I  say  that  this 
case  presents,  in  a  strong  point  of  view,  the  very  mischiefs  which 
the  statute  meant  to  prevent. 

These  remarks  equally  apply,  whether  we  consider  this  as  aa 
independent,  unconnected,  parol  contract  about  the  sale  of 
land,  or  an  attempt  to  enforce  a  parol  variation  of  a  written 
contract  for  the  sale  of  land.  The  latter,  as  I  have  said,  strikes 
me  OS  the  true  point  of  view.     Many  cases  might  be  cited  to 
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eliow  that  a  written  agreement  can  not  be  varied  by  parol,  bat 
the  law  is  too  well  settled  to  require  it.  I  will  only  cite  one: 
Jordan  t.  Sawhins,  3  Bro.  Ch.  Cas.  388;  1  Ves.  jun.  402.  A 
lease  was  agreed  by  writing  to  be  granted  of  a  house  for  twenty- 
one  years,  to  commence  from  April  21, 1791,  and  it  was  after- 
wards agreed  by  parol  that  the  lease  should  commence  June  2l8t, 
instead  of  April  21st.  To  a  bill  filed  by  the  tenant  for  a  spe- 
cific x)ei*formaDce  of  the  written  agreement,  varied  by  the  parol 
agreement,  the  statute  of  frauds  was  pleaded,  and  Lord  Thur- 
low  held  that  the  different  period  of  commencing  the  lease 
made  a  material  variation,  as  it  gave  the  estate  from  the  owner 
for  so  many  months  longer,  and  therefore  he  allowed  tho  plea. 
The  variation  attempted  in  the  case  before  us  is  of  much  more 
importance;  it  goes  to  double  the  price  of  the  land.  Is  there 
any  such  j^art  performance  of  this  alleged  parol  contract  as  will 
take  it  out  of  the  statute  ?  The  books  say  that  an  agreement 
will  not  be  considered  as  partly  executed  unless  the  acts  done 
are  such  as  could  be  done  with  no  other  view  or  design  than  to 
perform  the  agreement,  and  if  it  do  not  appear  but  that  the 
acts  done  might  be  done  with  other  views,  the  agreement  will 
not  be  taken  out  of  the  statute.  The  bill  in  the  case  before  us 
states  no  such  act,  nor  does  the  evidence  disclose  any  soch. 
If  it  be  said  that  the  suspension  of  the  search  for  coal  was  such 
act,  the  answers  are :  1.  That  this  is  no  act,  but  merely  a  for- 
bearance to  act,  which  is  laid  down  to  be  wholly  insufficient; 
2.  The  party  might  suspend  the  search,  because  he  chose  to 
break  his  covenant  and  answer  for  such  breach  at  law;  or,  3. 
He  might  suspend  the  search,  because  he  considered  that  he 
had  complied  with  his  contract  by  searching  twelve  months, 
which  there  is  a  good  deal  of  evidence  to  show  he  might  well 
think  he  had  done.  There  is,  then,  no  act  of  part  performance. 
There  were  several  other  points  made,  of  which  I  take  no  no- 
tice, because  the  ground  on  which  I  have  placed  the  case  is 
perfectly  conclusive  to  my  mind  that  the  decree  should  be  re- 
versed, and  the  bill  dismissed. 

The  Pbesidemt  and  Judge  Coalteb  concurred. 

Oabell  and  Gseen,  JJ.  ,  absent. 
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Coleman  v.  Cocke. 

[6  Bahdolpb,  618.] 

laBOntQ  Elegit  ajter  Fl  Fa. — ^Under  our  statute  relating  to  ezecutionB,  m 
creditor  may  sue  out  an  elegit  on  his  judgment  or  decree  after  a^.  /a. 
returned  satisfied  in  part  only,  without  prosecuting  the^.  /a,  to  a  return 
of  "nihil"  as  to  the  residue. 

OoNVETANCE  TO  A  SoN  BY  A  FATHER  who  is  deeply  indebted,  made  without 
a  valuable  consideration,  is  fraudulent  as  to  creditors  who  obtained  judg- 
ments  against  the  father  after  the  conveyance  was  made. 

Fatheb  Purchasing  Land  and  Taking  Deed  in  Son's  Name. — Where  a 
father,  being  deeply  indebted,  purchases  land  and  has  the  conveyance 
made  to  his  son,  who  gives  no  consideration  therefor,  the  transaction 
may  be  impeached  for  fraud  by  a  creditor  of,  or  purchaser  from,  the 
father. 

GiviKG  AwAT  AN  EQUITABLE  ESTATE  to  a  child,  by  a  father  who  is  largely 
indebted,  is  as  much  a  fraud  as  the  conveyance  of  the  legal  title  under 
similar  circumstances  would  be. 

Febsons  Acquiring  Title  by  Fraud  are  Trustees  for  the  injured  party. 

Whese  there  are  Two  Decrees  on  the  Same  Day  against  a  defendant's 
land,  the  whole,  and  not  a  moiety,  should  be  directed  to  be  sold,  for 
each  would  take  a  moiety  if  they  were  extendible  at  law. 

Bona  fide  Purchaser  from  Fraudulent  Grantee. — ^Where  a  conveyance 
is  fraudulent  as  to  creditors  of  the  grantor,  but  the  grantee  subsequently 
conveys  to  a  bona  fide  purchaser  for  value,  who  has  no  notice  of  the 
fraud,  the  latter  will  be  protected  against  the  creditors  of  the  prior 
fraudulent  grantor. 

SuGH  Purchaser's  Failure  to  Record  his  Oonveyancb  does  not  impair 
his  right,  where  his  grantor's  interest  attached  before  the  contesting 
creditor  procured  his  judgment. 

Appeal  by  Coleman  and  William  A.  Bentley  from  a  decree 
rendered  against  them  and  other  defendants  in  the  Richmond 
superior  court  of  chancery.  The  bill  was  filed  below  by  Cocke 
and  wife  and  Elizabeth  Kouald,  to  set  aside  sundry  voluntary 
conveyances  made  by  William  Bentley,  father  of  William  A. 
Bentley,  to  the  said  William  A.  and  his  other  children;  and 
also  a  conveyaoce  made  b3*'  the  said  William  A.  to  the  defend- 
ant Coleman,  on  the  ground  that  at  the  time  of  the  said  con- 
veyances, the  said  William  Bentley  was  largely  indebted  to  the 
wife  of  the  plaintiff  Cocke  and  to  the  said  Elizabeth  Bonald  for 
moneys  which  as  their  guardian  he  had  received  and  squan- 
dered, and  failed  to  account  for,  and  that  the  plaintiff's  wife  and 
the  said  Elizabeth  had  obtained  decrees  against  the  said  William 
Bentley,  on  February  19,  1819,  for  the  payment  of  the  sums 
claimed  by  them.  Three  executions  of  Ji.  fa.  had  been  issued 
on  these  decrees,  March  8, 1819,  one  in  favor  of  Cocke  and  wife 
for  the  sum  due  her;  one  in  favor  of  Elizabeth  for  the  amount  due 
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her;  and  a  third  in  favor  of  all  the  plaintiffs  for  the  costs.  The 
last  was  satisfied  in  full,  and  the  others  in  part  only,  but  there 
was  no  return  ofnuUabona,  as  to  the  residue.  After  the  answers 
were  filed,  proofs  were  taken,  and  the  chancellor  made  a  decree 
pronouncing  fraudulent  and  void  the  conveyances  named  in  the 
bill  as  having  been  made  to  the  several  defendants  by  William 
Bentley,  and  subjecting  the  property  conveyed  to  the  payment 
of  the  sums  due  the  plaintiffs.  From  that  decree  this  appeal  was 
taken.  The  facts  relating  to  the  conveyances  under  which  the 
appellants  claimed,  and  which  alone  are  material  to  the  present 
controversy,  as  well  as  the  questions  raised  on  the  appeal  are 
stated  in  the  opinion. 

Leigh,  for  the  appellants. 

•Johnson  and  Stanard,  for  the  appellees. 

By  Gbben,  J.  The  appellees,  having  obtained  decrees  against 
William  Bentley,  filed  their  bill  against  him,  and  many  persons 
holding  personal  and  others  holding  real  property,  some  of 
them  directly,  and  others  indirectly,  under  him;  the  object  of 
which  was  to  set  aside  the  conveyances  as  being  fraudulent  as 
to  them,  and  to  subject  the  property  thereby  conveyed  to  the 
satisfaction  of  their  claims. 

The  counsel  for  Coleman,  who  holds  a  part  of  the  land  in 
question,  urged  as  an  objection  to  tho  jurisdiction  of  the  court, 
that  at  the  time  when  the  bill  was  filed,  the  plaintiffs  had  not 
a  capacity  to  sue  out  elegils  on  their  decrees,  without  taking 
some  further  preliminary  step  to  enable  them  to  do  so,  and  con- 
sequently had  not  then  a  subsisting  lien  on  their  debtor's  land; 
that  not  being  the  effect  of  a  judgment  only  per  ae,  but  of  the 
capacity  to  extend  it  by  elegit,  and  that  a  creditor  at  large,  hav- 
ing no  lien  on  his  debtor's  land,  can  not  claim  the  aid  of  a 
<;ourt  of  equity,  in  order  to  enable  him  to  reach  it  by  removing 
impediments  to  his  proceedings  at  law.  This  objection,  if  well 
founded,  would  lead  to  the  dismission  of  the  bill  as  to  the  re- 
lief sought,  in  respect  to  all  the  lands  mentioned  in  it. 

The  objection  is  founded  on  the  decision  of  this  court  in  Eppa 
v.  Randolph,  2  Call,  125,  and  a  recent  decision  of  Chief  Justice 
Marshall,  to  the  same  effect,  in  which  it  was  held,  that  a  judg- 
ment-creditor could  not  overreach  in  equity  a  bona  fide  convey- 
ance of  his  debtor's  land  made  after  the  judgment,  and  at  a  time 
when  the  capacity  to  sue  out  au  elegit  was  suspended  in  conse- 
quence of  no  execution  having  been  sued  out  within  the  year, 
And  no  election  entered  on  the  record,  or  for  any  other  cause. 
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Tbese  decisions  proceeded  upon  the  merits  of  tbe  respective 
cases,  and  not  upon  the  question  of  jurisdiction,  and  whether 
right  or  wrong,  do  not  touch  the  case  under  consideration, 
either  in  respect  to  the  question  of  jurisdiction,  or  upon  its 
merits;  for  here  all  the  defendants  were  purchasers  before  the 
date  of  the  decrees,  and  are  charged  to  have  purchased  fraudu- 
lently. And  in  all  the  cases  upon  the  subject,  in  the  English 
court  of  chancery,  it  seems  to  have  been  the  uniform  course  to 
consider  a  judgment  with  a  capacity  to  acquire  the  right  to  sue 
out  an  elegit  by  scire  facias,  or  otherwise,  as  such  a  lien  as  gave 
jurisdiction  to  the  court,  whenever  other  circumstances  justified 
its  interposition.  And  in  no  case  has  there  ever  been  any  inquiry 
whether  the  judgment  had  been  kept  alive  by  taking  out  execu- 
tion within  the  year,  or  otherwise,  or  whether  it  had  been  ac- 
tually revived  or  not,  in  the  case  of  the  death  of  either  party, 
unless  from  some  cause  (for  instance,  the  great  lapse  of  time),  it 
was  doubted  whether  the  party  could  revive  his  capacity  to  sue 
out  an  elegit  by  reviving  his  judgment,  as  in  the  case  of  Bur^ 
roughs  V.  Elton,  11  Yes.  29. 

However  all  this  may  be,  I  think  it  clear  that  at  the  time 
when  this  bill  was  filed,  the  plaintiffs  had  an  existing  capacity 
to  sue  out  elegits  upon  their  decrees,  without  any  preliminary 
proceeding  whateter.  They  had  taken  out  executions  of  fieri 
facias,  which  had  been  levied,  and  returned  in  part  satisfied  by 
the  sale  of  the  property  taken,  without  any  return  of  nihU  as  to 
the  residue.  And  in  such  a  case,  it  is  contended  that  the 
plaintiff  could  not  take  out  an  elegit,  without  first  taking  out  a 
new  execution  of  fi.  fa.,  and  having  it  returned  nihU,  upon  the 
ground  that  upon  the  just  construction  of  our  statute  concern- 
ing executions,  it  was  required  that  a  party  electing  to  resort  to 
one  species  of  execution,  could  not  resort  to  one  of  another  de- 
scription, until  he  had  exhausted  the  effect  of  the  first,  by  pur- 
suing it  to  a  return  of  nihil  or  non  est  inventus;  and,  especially, 
that  upon  the  literal  terms  of  tbe  state,  an  elegit  could  not  be 
taken  out  after  a  fi.  fa.  or  ca.  sa.  returned,  unless  the  return 
was  nihil,  or  non  est  inventus. 

This  leads  us  to  a  particular  examination  of  our  statute,  the 
first  section  of  which  provides,  that  all  "  persons  who  have,  or 
shall  hereafter  recover  any  debt,  damages  or  costs,  in  any  court 
of  record,  may,  at  their  election,  prosecute  writs  of  fieri  facias, 
elegit,  and  capias  ad  satisfaciendum,  within  the  year,  for  taking 
the  goods,  lands  and  body  of  the  debtor."  It  then  prescribes 
the  teste  and  return  days,  and  the  forms  of  those  executions. 
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and  of  their  returns.  The  third  sectioD  proyides,  that  "  whea 
any  writ  of  execution  shall  issue,  and  the  party,  at  whose  suit 
the  same  is  issued,  shall  afterwards  desire  to  take  out  another 
writ  of  execution  at  his  own  proper  costs  and  charges,  the  clerk 
may  issue  the  same,  if  the  first  be  not  returned  and  executed, 
and  where,  upon  a  ca.  sa,,  the  sheriff  shall  return  that  the  de- 
fendant is  not  found,  the  clerk  may  issue  a^  fia.,  and  if,  upon 
SLjft.  /a.,  he  shall  return  that  the  party  hath  no  goods,  or  that 
only  part  of  the  debt  is  levied,  in  such  case  it  shall  be  lawful  to 
issue  a  ca.  sa,  upon  the  same  judgment,  and  where  part  of  a 
debt  shall  be  levied  upon  an  elegit,  a  new  elegit  shall  issue  for 
the  residue,  and,  where  nihil  shall  be  returned  upon  any  writ  of 
elegit,  aca,  sa.  or  Ji.  fa.  may  issue,  and  so  vice  versa,  and  where 
one  judgment  is  obtained  against  several  defendants,  execution 
thereon  shall  issue,  as  if  it  were  against  one  defendant,  and  not 
otherwise." 

The  fourth  section  enacts  the  provisions  of  32  Hen.  Vlil.,  c.  5, 
which  provides,  that  if  a  tenant  by  elegit  be  evicted,  he  may  have 
scire  facias  against  the  debtor,  his  heirs,  executors  and  adminis- 
trators, and  have  such  executions  for  the  residue  of  his  debt 
unpaid,  as  if  no  execution  had  theretofore  issued,  enlarging  the 
provisions  of  the  English  statute,  in  this,  that  whilst  that  only 
allowed  a  new  elegit,  ours  allows  a  new  exedHtion  of  any  sort. 
The  next  three  sections  enact  the  provisions  of  the  16  and  17 
Car.  JI.,  c.  5,  declaring  that  an  extent  shall  not  be  avoided  on 
account  of  the  omission  of  any  lands  which  were  extendible. 
The  eighth  and  ninth  sections  enact  the  provisions  of  the  21 
Jas.  I.,  c.  24,  authorizing  a  new  execution  against  the  lands  and 
tenements,  goods  and  chattels  of  a  debtor  dying  in  execution, 
except  such  lands  and  tenements  as  have  been  bona  fide  sold  for 
the  payment  of  some  other  creditor,  and  the  proceeds  so  applied. 

The  thirteenth  section  enacts  the  provision  of  29  Car.  II.,  c.  3, 
declaring  that  goods  shall  be  bound  by  a  Ji,  fa.  only  from  the 
time  of  the  delivery  to  the  sheriff. 

The  twenty-eighth  section  provides,  that  a  debtor  in  execution 
may  relieve  his  body,  by  surrendering  goods  to  be  sold  as  if 
taken  under  a  Ji.  fa. ,  provided  that  if  they  be  not  sufficient  to 
pay  the  debt,  or  are  subject  to  a  lien,  a  new^.  fa.  or  ca.sa.  may 
issue.  These  are  all  the  provisions  which  touch  the  question 
under  consideration. 

The  argument,  that  a  party  having  once  made  an  election  to 
take  one  species  of  execution,  can  not  afterwards  resort  to  an- 
other till  that  elected  is  exhausted  by  a  return  of  nihil  or  not 
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found,  proceeds  upon  the  idea,  that  such  is  the  effect  of  the 
first  section  giving  such  election,  or  the  consequence  of  the  par- 
ticular provisions  of  the  third  section,  according  to  which,  in 
every  case  (except  one  in  which  a  new  species  of  execution  is 
allowed  to  be  resorted  to),  the  former  is  supposed  to  be  first 
returned  nihil,  or  not  found;  and  so  in  the  twenty-eighth  section, 
in  which  a^.  fa,  or  a  ca.  sa, ,  but  not  an  elegit,  is  allowed  after  a 
debtor  has  been  discharged  upon  the  surrender  of  property, 
which  proves  sufficient  to  pay  the  debt  incumbered.  And  the 
other  suggestion,  that  the  literal  terms  of  the  statute  allowing  a 
ca.  sa.  or  Ji,  fa,  after  an  elegU  returned  nihil,  and  so  vice  versa 
forbids  an  clegii  after  a  ca.  sa,  or fi.  fa.,  unless  they  be  returned 
nihil  in  the  one  case,  and  not  found  in  the  other,  proceeds  upon 
the  idea  that  our  statutes  have  abrogated  the  common  law  in 
respect  to  executions,  and  contain  iu  their  own  provisions  all 
the  laws  in  force  upon  that  subject,  none  of  which  propositions 
appear  to  me  to  be  sustainable.  And  if  not,  then  upon  common 
law  principles  connected  with  the  statutes  giving  the  elegit  the 
latter  execution  might  issue  after  a  fi.  fa.  in  part  satisfied,  al- 
though not  returned  nihil,  as  was  decided  in  the  case  of  Berry 
V.  Wheeler,  14  Car.  11.;  1  Siderfin,  91. 

The  statute  of  Westm.  2,  13  Edw.  I.,  c.  18,  which  gave  the 
elegit,  is  nearly  in  the  language  of  ours:  '*When  debt  is  recov- 
ered or  acknowledged  in  the  king's  court,  or  damages  awarded, 
it  shall  be  from  henceforth  in  the  election  of  him  that  sueth  for 
such  debt  or  damages,  to  have  a  writ  to  the  sheriff  j^a/octo^ 
of  the  lands  levari  facias:  2  Inst.  895,  and  goods  fi.  fa.:  2 
Inst.  Id.,  or  that  the  sheriff  shall  deliver  to  him  all  the  chattels 
of  the  debtor,  saving  only  his  oxen  and  beasts  of  the  plow, 
and  the  one-half  of  his  land,"  etc.  At  this  time,  the  writ  of 
ca.  sa.,  in  the  case  of  a  private  person,  was  only  allowed  in  cases 
of  trespass  vi  el  armis,  when  the  capias  in  process  laid.  It  was 
afterwards  extended  to  other  cases,  by  allowing  the  capias  ad 
respondendum  to  them. 

The  early  constructions  of  the  statute  of  Westminster,  pro- 
ceeding on  the  maxim  that  *'  eleclio  unius  est  exclusio  alterius," 
determined  that  when  the  creditor  had  elected  one  species  of 
execution,  he  could  never  resort  to  any  other,  although  that 
elected  proved  ineffectual.  Thus,  in  20  Edw.  II. ,  Execution,  132, 
it  was  held  that  after  a  ca,  sa.  awarded,  although  it  was  returned 
"  not  found,"  no  other  execution  could  afterwards  issue;  and 
so  iu  19  Hen.  YI.,  it  was  held,  that  after  an  elegit  prayed  and 
entered  on  the  record,  the  party  could  not  resort  to  any  othei 
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wiit  of  execution,  because  he  had  made  his  election;  and  in  the 
early  cases  there  are  many  instances  of  the  like  construction. 
But  this  rigorous  and,  to  creditors,  mischievous  construction, 
gradually  gave  way  to  a  more  liberal  spirit  in  the  courts  of  jus- 
tice, favoring  the  remedies  of  creditors,  and,  in  some  instances, 
in  which  the  contrary  principle  had  become  so  fixed  as  to  be 
beyond  the  power  of  the  courts,  the  legislature  interposed  in 
their  favor,  as  in  the  instances  of  the  statutes  of  Hen.  VIU, 
Jac.  I.  and  Car.  II.,  incorporated  into  ours.  A.nd  when  our  statute 
of  1726,  the  prototype  of  the  present,  so  far  as  the  question  un- 
der consideration  is  concerned,  was  passed,  this  principle  of 
construction  was  almost  wholly,  and  soon  after  was  entirely  re- 
pudiated, and  the  doctrine  fully  settled,  that  a  creditor  might 
take  in  succession  all  sorts  of  execution,  as  long  as  it  appeared 
that  his  judgment  was  not  and  until  it  was  fully  satisfied,  un- 
less indeed  some  execution  had  been  levied  which  had  such  a 
tendency  to  satisfy,  as  that  there  was  no  criterion  by  which  to 
ascertain  for  what  sum  a  new  execution  should  issue;  as  aca.  sa. 
executed,  or  lands  extended  under  an  elegit.  Our  statute  of 
1726,  so  far  from  intending  to  abolish  the  common  law,  and 
English  statutes  in  force  here,  in  respect  to  executions,  and  to 
veturn  to  the  strict  doctrine  of  election  which  had  prevailed  in 
ancient  times,  was,  I  think,  designed  to  declare  that  the  com- 
mon law  and  English  statutes,  prior  to  the  4th  of  James  I.,  were 
still  in  force  here  and  to  be  continued,  and  to  adopt,  not  only 
the  liberal  construction  of  the  courts  in  favor  of  creditors,  as  far 
as  they  had  then  gone,  but  the  statutes  in  the  same  spirit  which 
had  been  passed  since  our  colonization.  Accordingly  it  recites 
that  by  the  common  law  of  England,  and  divers  acts  of  parlia- 
ment, which  are  binding  on  the  people  of  this  colony,  all  cred- 
itors might,  at  their  election  within  the  year,  prosecute  execu- 
tions of  ^.  fa, ,  ca.  8a,  and  elegU;  and  professes  only  to  prescribe 
the  forms  of  those  executions,  and  their  returns,  in  order  to 
produce  uniformity  in  practice.  And  whilst  it  omits  to  enact 
the  statute  of  Westm.  2,  which  gave  the  degil,  and  that  of  32 
Hen.  YIII.,  giving  remedy  to  tenants  by  elegit  evicted,  as  being 
already  in  force,  it  enacts  verbatim  the  other  English  statutes, 
now  incorporated  in  our  statutes,  which  passed  subsequent  to 
the  4th  James  I. ,  which  had  no  force  here  till  so  re-enacted. 
And  the  preamble  to  the  section  which  enacted  those  provisions, 
which  are  now  in  the  third  section  of  our  present  act,  declared 
that  they  were  enacted  for  the  purpose  of  "  removing  all  scruples 
which  may  be  entertained  amongst  clerks  concerning  the  issu* 
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iug  of  executions;"  and  ingiviag  directions  concerning  the  issu- 
ing of  executions,  the  act  conformed  to  the  most  liberal  decisions 
which  had  then  taken  place  in  favor  of  creditors.  Thus,  the  first 
provision,  that  the  plaintiff  might  have  two  executions  of  differ- 
erent  kinds  in  the  hands  of  the  sheriff,  provided  he  had  only  one 
executed,  was  contrary  to  the  ancient  principle  of  election,  but 
in  conformity  to  the  then  very  recent  decision  (in  1725)  of 
Stamper  v.  Hodson,  8  Mod.  302.  So,  as  to  the  second  provision, 
allowing  a ^. /a.  after  a  ca,  sa.  returned  "not  found,"  which 
was  in  conformity  to  the  decision  in  Hob.  67.  So,  as  to  the 
third,  allowing  a  ca,  sa.  after  a  fi.  fa.  returned  **  nihil  "  or  in 
part  satisfied,  which  was  according  to  Carr  v.  Copping,  4  James, 
cited  11  Yin.  Abr.  38,  pi.  5.  So,  in  the  fourth  case,  of  an  elegit 
allowed  after  an  elegit  in  part  satisfied;  that  agreed  with  the  de- 
cision in  the  case  of  Olaascock  v.  Morgan,  14  and  15  Car. ;  1  Lev. 
92.  And  so,  also,  in  the  the  fifth  case,  of  a  ca,  sa,  or  Ji,  fa,  after 
an  elegit  returned  '*  nihil;*'  that  was  in  conformity  with  the  de- 
termination in  Andrews  v.  Cope,  15  James  I.;  cited  Hob.  57; 
11  Yin.  Abr.  42;  Execution,  y.  a.  And  so,  in  the  sixth  case,  of 
au  elegit  after  a  ca,  sa,  returned  ''  not  found,"  or  &fi.  fa,  returned 
''  nihil;"  that  agreed  with  the  more  ancient  cases  of  30Edw.  HI. 
24  and  others.  And  the  last  provision,  directing  executions  to 
issue  against  several,  as  if  there  were  but  one  defendant,  pursued 
the  decision  in  Bosser  v.  Welch  &  Kemmis,  Godb.  208;  11  Jas.  I.; 
11  Yin.  Abr.  Execution,  x.  a.  pi.  19. 

Considering,  then,  the  general  spirit  and  objects  of  this 
statute,  I  can  not  conceive  that  it  was  the  intention  of  its 
framers  to  deprive  creditors  of  remedies  by  execution  which 
they  would  have  had  if  the  statute  had  not  been  made.  And 
even  if  these  statutes  were  considered  as  containing  the  whole 
law  of  executions,  1  should  say  that  a  right  to  take  an  elegit 
after  a /i.  fa,  in  part  satisfied,  and  not  returned  "nihil"  as  to 
the  residue,  would  fall  within  the  spirit,  and  be  sanctioned  by 
the  equity  of  the  statutes.  All  the  defendants  claiming  lands 
directly  under  William  Bentley,  are  volunteers,  and  the  deeds 
under  which  they  claim  grossly  fraudulent,  and  the  decree  as 
to  them  correct. 

The  case  is  different  as  to  the  lands  claimed  by  William  A. 
Bentley  and  Coleman,  indirectly  under  him,  in  respect  to  which 
the  facts  are  these:  In  1796,  or  1797,  William  Bentley  pur- 
chased of  Wm.  A.  Cocke  upwards  of  eleven  hundred  acres  of 
land,  with  an  agreement  that  no  deed  was  to  be  made  until  he 
had  given  bond  and  security  for  the  purchase-money.     Wm.  A. 
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Bentlcj  was  then,  and  probably  long  after,  an  infant.  In  Au* 
gust,  1805,  Wm.  A.  Cocke,  at  the  instance  of  Wm.  Ben  tie  j, 
conveyed  this  land  to  Wm.  A.  Bentley,  who  paid  no  Taloable 
consideration  for  it  to  any  one.  Wm.  Bentley  had  not  then 
paid  the  whole  purchase-money,  or  secured  it  to  Cocke,  but 
afterwards  paid  it  to  him.  In  1800,  James  Cocke  and  Wm. 
Bentley  exchanged  lands,  Cocke  giving  him  one  hundred  and 
fifty-four  acres  adjoining  the  land  sold  by  Wm.  A.  Cocke  to 
Bentley,  at  the  price  of  one  thousand  pounds,  and  Bentley  giv- 
ing Cocke  about  eight  hundred  acres  in  Amelia,  at  seven  dol- 
lars and  fifty  cents  per  acre.  A  considerable  part  of  the  differ- 
ence was  paid  by  James  Cocke  to  William  A.  Bentley,  by  order 
of  his  father,  William  Bentloy.  In  December,  1806,  James 
Cocke,  at  the  instance  of  William  Bentley,  conveyed  the  one 
hundred  and  fifty-four  acres  of  land  to  Wm.  A.  Bentley,  who 
paid  no  valuable  consideration  to  any  one  for  it.  In  May,  1807, 
Wm.  A.  Bentley  conveyed  to  his  brother,  Peter  E.  Bentley,  six 
hundred  acres  of  these  two  tracts  of  land,  by  a  deed  reciting 
that  their  father  had  purchased  the  lands  from  the  Messrs. 
Cocke,  who  had  conveyed  them  to  him  at  the  instance  and  by 
the  permission  of  William  Bentley,  who  particularly  enjoined 
it  upon  him  to  convey  the  six  hundred  acres  to  Peter  E.  Bent- 
ley, and  this  is  the  only  consideration  stated,  and  no  other  was 
given  by  Peter  E.  Bentley  to  any  one.  In  July,  1813,  Peter  E. 
.Bentley  conveyed  five  hundred  and  twenty  acres  of  this  land 
to  Coleman,  for  the  consideration  of  something  more  than  six 
thousand  dollars,  and  in  October,  1815,  William  Bentley  and  his 
wife,  with  a  view  to  bar  her  claim  to  dower,  conveyed  the  same 
land  to  Coleman  by  a  deed  reciting  that  William  Bentley  had 
purchased  the  land  of  Cocke,  but  had  not  procured  any  con- 
veyance to  himself,  or  in  trust,  and  had  given  it  to  Peter  E. 
Bentley  and  Wm.  A.  Bentley,  his  sons,  to  the  last  of  whom 
Cocke  had  conveyed  the  land  at  his  request,  who  especially 
enjoined  it  on  Wm.  A.  Bentley  to  convey  to  Peter  E.  Bentley 
all  that  part  of  the  land  which  lay  above  the  bridge  road.  At 
this  time  Coleman  had  paid  only  about  three-fourths  of  the 
purchase-money  to  Peter  E.  Bentley,  but  afterwards  paid  the 
balance,  before,  as  he  says  in  his  answer,  he  had  any  notice  of 
the  fraud  charged  upon  the  Bentleys  by  the  plaintiffs. 

At  the  several  periods  when  all  these  transactions  took  place, 
William  Bentley  was  largely  indebted  as  their  guardian  to  the 
female  appellees,  who,  in  August,  1806,  chose  new  guardians, 
and  in  November,  1807,  instituted  the  suit  against  William 
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Bentley  for  the  settlement  of  his  accounts  as  their  guardian, 
ill  which  they  obtained  the  decrees,  in  1819,  which  are  the 
foundation  of  this  suit. 

In  1807,  and  early  in  1808,  Bentley  conveyed  the  residue  of 
bis  estate,  real  and  personal,  without  any  valuable  considera- 
tion,  to  his  other  children,  and  in  September,  1811,  took  the 
oath  of  an  insolvent  debtor.  None  of  the  deeds  under  which 
Coleman  claims,  from  those  of  the  Cockes  to  Wm.  A.  Bentley, 
inclusive,  were  duly  recorded.  This  fact  was  not  charged  in 
the  bill,  but  being  urged  at  the  hearing,  time  was  given  to  in- 
quire into  it,  and  the  fact  afterwards  admitted  to  be  so. 

If  the  legal  title  to  these  lands  had  even  been  in  William 
Bentley,  and  were  claimed  under  him  by  direct  conveyances 
from  him,  made  under  the  circumstances  accompanying  the 
transfer  of  his  equitable  title  to  Wm.  A.  Bentley,  his  deeds 
would  clearly  be  void  for  fraud,  so  far  as  Wm.  A.  Bentley  waa 
concerned,  and  even  in  respect  to  Coleman,  if  he  had  notice  of 
the  fraud.  Some  doubt  seems  at  one  time  to  have  existed  upon 
the  question  whether  if  a  father  or  husband  purchase  lands  in 
the  name  of  his  child  or  wife,  or  in  his  own  name,  causing  in 
either  case  a  conveyance  to  be  made  to  the  wife  or  child,  the 
transaction  could  be  impeached  by  a  creditor  of,  or  purchaser 
from,  the  husband  or  father,  upon  the  ground  of  fraud,  inasmuch 
as  in  such  case  there  is  no  resulting  trust  for  the  husband  or 
father,  as  in  the  case  of  a  purchase  by  oue,  and  a  conveyance 
to  a  stranger. 

In  Lady  Gorge's  case^  cited  Cro.  Oar.  550,  as  decided  in  the 
10th  of  Gar.,  a  father  having  purchased  in  the  name  of  his 
daughter,  and  afterwards  sold  to  another,  it  was  held  in  the 
king's  bench  that  unless  there  were  some  fraud  discovered  it 
was  not  vnthin  the  27th  Eliz.,  though  there  be  many  badges  of 
fraud. 

In  Back  v.  Andrew,  Preo.  Ch.  1;  2  Vern.  120  (1689),  a  father 
purchased  copyhold,  which  was  conveyed  to  himself  and  his 
wife  and  daughter,  and  their  heirs.  This  was  held  to  be  an 
advancement  for  the  wife  and  daughter,  and  not  a  trust  for  the 
husband,  and  that  a  mortgage  by  him  should  not  bind  the 
lands  in  the  life-time  of  the  wife  and  daughter. 

In  Fletcher  Y,Sedley,  2  Vern.  490  (1704),  Wright,  lord  keeper, 
inclined  that  a  lease  purchased  by  A. ,  and  conveyed  to  B. ,  in 
trust  for  A.  during  his  life,  and  afterwards  for  C,  who  lived 
with  A.  as  his  wife,  and  was  so  reputed,  was  not  assets  of  A., 
nor  liable  after  his  death  to  his  creditors;  for  when  a  man  pur- 
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chases,  be  may  settle  as  he  pleases,  and  thought  that  fraadoleut 
convejatices  are  made  so  only  by  the  several  statutes  made  for 
that  purpose. 

In  Proctor  v.  Warren,  Selden's  Oases  in  Lord  Eing^s  time,  78 
(1729),  Lord  King  said,  that  he  did  not  know  that  it  had  ever 
been  determined,  that  if  a  man  indebted,  intending  to  provide 
for  his  children,  has  an  estate  originally  conveyed  to  them,  it 
should  be  subject  to  his  debts. 

On  these  cases,  which  are  all  that  I  have  met  with  tending  to 
establish  the  ^proposition  that  such  a  transaction  can  not  be  im- 
peached for  fraud,  I  remark,  that  in  Lady  Gorge's  case^  and 
that  of  Back  v.  Andrew,  no  fraud  appears  to  have  been  estab- 
lished, and  the  declarations  of  Keeper  Wright  and  Lord  King, 
iu  the  other  cases,  were  mere  dicta,  upon  which  no  judgment 
was  founded. 

The  case  of  SlUeman  v.  Ashdown,  as  it  can  be  collected  from 
the  Reports  of  Atkyns,  vol.  2,  p.  477,  and  Ambler,  p.  13,  ap- 
pears to  have  been  thus:  The  father  purchased  lands,  which 
were  conveyed,  in  1700,  jointly  to  himself  and  one  of  his  sons, 
and  their  heirs,  and  other  land,  which,  in  1708,  was  conveyed 
jointly  to  himself  and  another  of  his  sons.  The  dates  of  these 
purchases  are  not  notioed.  They  were  probably  cotemporane- 
ous  with  the  conveyances.  The  father  was  also  entitled  to  an 
equity  of  redemption  of  an  estate  mortgaged  to  one  of  his  said 
sons.  In  1721,  a  creditor  of  the  father  obtained  a  judgment 
against  him.  The  father  continued  in  possession  of  these  lands 
until  his  death,  in  1735,  when  his  sons  entered  upon  the  estates 
respectively  conveyed  to  them  jointly  with  their  father.  The 
executor  of  the  creditor  filed  his  bill  against  the  sons,  for  satis- 
faction out  of  the  mortgaged  and  purchased  estates.  In  1742, 
Lord  Hardwicke  decreed  that  the  plaintiff  might  redeem  the 
mortgage;  iu  which  case  the  mortgaged  premises  should  be  sold, 
and  the  money  paid  for  the  redemption  of  the  mortgage  re- 
funded, and  then  the  judgment,  and  the  oosts  at  law  and  in 
equity,  satisfied.  And  if  the  sales  of  the  mortgaged  premises 
should  not  be  sufficient  to  satisfy  the  whole  of  the  plaintiff's 
demands,  that  then  a  moiety  of  each  of  the  estates,  conveyed 
jointly  to  the  father  and  his  sons  respectively,  should  be  sold, 
and  the  balance  due  to  the  plaintifiEs  paid  out  of  the  proceeds 
ratably  and  proportionately,  and  the  surplus  paid  to  the  sons 
respectively.  But,  if  the  sales  of  the  whole  property  should 
not  be  sufficient  to  pay  the  whole  of  the  plaintiff's  demands, 
the  court  reserved  tbe  consideration  of  the  rents  and  profits  of 
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the  two  moieties  directed  to  be  sold.  Upon  a  rehearing,  in 
1743,  upon  the  petition  of  the  plaintiff,  -who  considered  himself 
aggrieved  in  that  the  decree  did  not  subject  the  -whole  of  the 
purchased  lands,  and  all  their  rents  and  profits  to  his  demands^ 
the  decree  was  alSrmed. 

In  this  case,  the  whole  of  the  purchased  lands,  conveyed 
jointij  to  the  father  and  sons,  was  considered,  so  far  as  the 
creditor  was  concerned,  as  belonging  to  the  father,  but  as  be- 
tween the  father  and  the  sons  respectively,  and  as  between  the 
sons  as  belonging  to  the  latter,  according  to  the  conveyances. 
A  moiety  was  condemned  to  satisfy  the  plaintiff's  demand,  not 
because  the  father  was  entitled  by  the  conveyances  to  a  moiety, 
for  in  that  case  the  right  of  survivorship  in  the  sons,  which 
they  insisted  on,  would  have  been  preferable  to  the  lien  of  the 
judgment  on  the  father's  moiety  (Lord  Abergaveny's  case,  6  Go. 
Bep.  79),  but  because,  considering  the  father  as  entitled  to 
the  whole,  so  far  as  the  creditor  was  concerned,  yet  only  a 
moiety  could  be  subjected  in  equity,  since  no  more  could  have 
been  reached  at  law,  if  it  had  been  a  legal  estate. 

Lord  Hardwicke,  as  reported  by  Atkyns,  argued  that  al- 
though a  purchase  by  a  father,  in  the  name  of  a  child,  in  gen- 
eral, imported  an  intention  to  advance  the  child,  and  prevented 
the  implication  of  a  trust  for  the  father,  such  as  would  arise  in 
the  case  of  a  conveyance  to  a  stranger,  yet  that  a  conveyance, 
jointiy  to  the  father  and  child,  was  not  calculated  to  effect  the 
object  of  an  advancement,  and  left  it  doubtful  whether  it  was 
BO  intended;  a  suggestion  which  contradicted  the  express  de- 
cisions in  point  in  Scroope  v.  Scroope,  1  Ch.  Gas.  27;  15  Gar.  II.; 
and  Back  v.  Andrews,  before  noticed,  and  the  subsequent  decis- 
ion in  Dyer  v.  Dyer,  noticed  in  1  P.  Wms.  112,  note;  and  I  am 
persuaded  that  Lord  Hardwicke's  judgment  did  not  proceed  on 
that  ground;  for  if,  as  between  the  father  and  children,  respect- 
ively, there  was  a  trust  for  the  father,  and  therefore,  and  for 
that  reason  only,  the  property  liable  for  his  debts,  then,  for  the 
same  reason,  the  surplus  of  the  sales,  after  satisfying  the  debt, 
would  have  been  decreed  to  be  paid  to  the  eldest  son,  as  heir  at 
law,  and  who  was  a  party,  whereas  the  decree  was  precisely 
such  as- must  be  made  in  the  case  of  all  fraudulent  conveyances, 
setting  them  aside  so  far  as  to  let  in  the  claims  of  creditors, 
and  leaving  them  to  have  full  effect  as  between  the  parties. 
And  that  this  was  the  ground  of  the  judgment,  appears  by  Lord 
Hardwicke's  concluding  observation:  ''It  is  not  necessary  that 
a  man  should  be  actually  indebted  at  the  time  he  enters  into  a 
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YoluDtarj  settlement,  to  make  it  fraudulent;  for  if  he  does  it 
with  a  view  to  his  being  indebted  at  a  future  time,  it  is  equally 
so,  and  ought  to  be  set  aside."  And  Sugden,  in  his  Treatise 
on  the  Law  of  Vendors,  p.  424,  justly  considers  this  as  the 
ground  of  the  judgment,  *'  the  settlement  being  considered  as 
voluntary,  and  fraudulent  against  creditors."  And  after  show- 
ing that  the  case  of  a  joint  conveyance  to  father  and  child  can 
not  be  distinguished  from  that  of  a  conveyance  to  the  child 
only,  but  that  in  both  cases,  as  between  the  parties,  it  should  be 
considered  as  an  advancement,  he  adds:  ''Fraud  is,  of  course, 
an  exception  to  every  rule." 

Thus,  we  have  against  the  dicta  of  Keeper  Wright  and  Lord 
King,  the  express  decision  of  Lord  Hardwicke,  in  Stileman  v. 
Ashdovmy  and  the  implied  admission  in  Lcuiy  Chrge's  case^  that 
a  purchase  by  a  father,  and  a  conveyance  to  a  child,  may  be  im- 
peached for  fraud,  either  by  a  creditor  of,  or  purchaser  from  the 
father.  And  so  in  Chrisi'a  Hogpiial  v.  Budgin  el  ux.,  2  Yem. 
683,  it  was  said  that  a  purchase  in  the  name  of  a  wife  or  child 
after  marriage,  and  voluntary,  may,  perhaps,  be  fraudulent  as 
against  creditors,  in  like  manner  as  if  the  settlement  was  of 
property  actually  vested  in  the  husband  or  father.  And  deplor- 
able, indeed,  would  be  the  imbecility  of  the  law,  if  it  could  not 
reach  such  a  case  as  that  under  consideration.  Here  the  father 
purchased  in  his  own  name,  and  not  in  the  names  of  his  chil- 
dren; he  held  the  property,  in  one  instance,  as  his  own  ten  years, 
and  in  the  other  six,  not  only  apparently,  but  as  the  real,  bene- 
ficial owner  of  the  property.  He  was  then  largely  indebted,  and 
any  creditor  who  could  then  have  had  a  judgment  against  him 
might  have  subjected  that  property  to  the  payment  of  his  debts, 
either  under  our  statute,  making  uses  and  trusts  liable  to  the 
charges  and  debts  of  the  cestui  que  trust,  or  upon  the  original 
principles  of  a  court  of  equity,  which,  following  the  law,  will, 
in  general,  give  such  relief  against  equitable  estates  of  the 
debtor,  as  might  be  had  at  law,  if  the  estate  was  legal.  The 
beneficial  estate  was  settled  in  the  father,  and  it  was  as  much  a 
fraud  to  give  away  to  a  child  this  beneficial  interest,  to  the  pre- 
judice of  his  creditors,  as  to  have  conveyed  away  the  legal  title 
in  like  manner  if  he  had  it.  If  such  a  transaction  could  not  be 
held  to  fall  within  the  statute  of  frauds,  I  should  think  it  might 
be  well  reached  by  the  general  principles  of  equity,  according 
to  which  the  Cockes  were  trustees  for  William  Bentley.  And 
although  a  conveyance  by  them  to  his  son,  with  William  Bent- 
ley's  assent,  would,  as  between  the  parties,  extinguish  the  trust. 
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and  the  son  would  bold  the  land  exempt  from  it,  yet  a  court  of 
equity  might  well  hold,  that  by  reason  of  the  fraudulent  intent 
of  this  transfer,  the  existing  trust  for  William  Bentley  should 
Dot  be  thereby  destroyed,  but  should  still  subsist  so  far  as  credit- 
ors were  concerned;  upon  the  ground  that  persons  acquiring  a 
title  by  fraud,  are  held  to  be  trustees  for  the  injured  person,  al- 
though they  certainly  did  not  intend  to  acquire  the  property  in 
that  character. 

^e  decree  was,  therefore,  right  also  as  respects  the  lands  held 
by  William  A.  Bentley,  and  has  properly  directed  the  whole,  and 
not  a  moiety  only  of  the  lands  held  in  subject  to  satisfy  the  de- 
mand of  the  appellees,  to  be  sold,  since  there  were  several  de- 
crees on  the  same  day;  each  of  which  would  have  taken  a  moiety 
of  the  lands,  if  they  had  been  extendible  at  law. 

As  to  Coleman,  I  think  he  must  be  considered  as  a  bona  fide 
purchaser,  for  valuable  consideration,  without  notice  of  the 
fraud,  and,  therefore,  protected  against  the  operation  of  the 
statute  of  frauds  by  its  proviso.  And  as  to  the  lands  held  by 
him,  the  only  question  is,  whether  they  are  liable  to  the  claims 
of  Bentley's  creditors,  on  account  of  the  deeds  under  which  he 
claims  not  being  duly  recorded.  Upon  the  fullest  consideration, 
I  am  of  opinion  that  they  are  not.  So  far  as  Coleman  is  con- 
cerned, we  are  to  consider  the  case  as  if  William  A.  Bentley  had 
given  to  his  father  an  adequate  valuable  consideration  for  the 
transfer  of  his  interest  in  the  lands  purchased  from  the  Cockes, 
and  that  the  transaction  was  tainted  by  no  fraud.  The  equit- 
able interest  of  the  father  was  not  transferred  to  the  son  by  the 
execution  of  deeds  to  him  by  the  Cockes,  but  by  the  previous 
authority  given  by  him  to  them  to  execute  those  deeds.  And  if 
such  an  authority  had  been  given  by  letter,  and  the  deeds  never 
made,  a  bona  fide  purchaser  of  the  equitable  interest  from  Wil- 
liam A.  Bentley  would  have  had  a  better  right  now  to  call  upon 
the  Cockes  for  their  conveyance  of  the  legal  title,  than  any 
creditor  of  William  Bentley  getting  a  judgment  against  him  after 
the  transfer  of  his  equitable  right  to  his  son.  Such  a  transfer 
was  valid  without  deed,  and  was  not  necessarily  to  be  recorded 
to  make  it  available  against  his  creditors.  The  deeds  from  the 
Cockes  passed,  not  Bentley's  equitable  title,  but  their  naked  legal 
title  only,  and  if  void  so  far  as  to  leave  that  title  still  in  them, 
yet  those  deeds,  together  with  the  other  evidence  in  the  cause, 
would  be  full  proof  that  William  Bentley's  equitable  right  was 
transferred  to  his  son;  and  in  respect  to  Coleman,  we  must  take 
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it  to  Lave  been  done,  as  before  said,  bona  fide,  and  for  Talnable 
consideration;  so  that,  if  we  held  the  deeds  to  be  Toid,  it  woald 
not  avail  the  appellees  anything. 

The  decree,  as  to  Coleman,  should,  therefore,  be  reversed,  and 
the  bill  dismissed,  and  in  all  other  respects  affirmed. 

The  pRBsn>BNT,  and  Judges  Cabell,  Coalteb  and  Cabs,  con- 
ourrod. 


VoLUVTART  CoKVXTAircEa. — ^The  cues  on  this  sabject  in  the 
Decisions  are  cited  in  the  note  to  Iludnal  ▼.  Wilder,  17  Am.  Dec  755. 
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MuKDEK  IN  THS  FiBST  Deoreb. — A  premeditated  design  to  kill  need  not 
exist  for  any  particular  length  of  time  to  constitute  murder  in  the  first 
degree.  Hence,  if  the  defendant,  coming  in  view  of  the  deceased,  formed 
the  design  to  kill,  and  walking  towards  him  immediately  executed  that 
design  without  any  recent  provocation,  it  is  murder  in  the  first  degree. 

Kinds  of  Homicidb  Specified  in  the  Statute  as  constituting  murder  is 
the  first  degree,  do  not  exclude  other  kinds  of  willful,  deliberate,  and 
premeditated  killing. 

Interpolation  of  "Such"  before  the  Words  "Willful,  Deliberate, 
A.ND  Premeditated,"  in  the  statutory  definition  of  murder  in  the  first 
degree,  is  improper. 

Second  Dboree. — Homicide  perpetrated  through  criminal  carelessness,  bat 
not  from  willful  design,  is  murder  of  the  second  degree. 

Application  for  a  writ  of  error  to  reverse  a  judgment  of  con- 
viction  against  the  petitioner,  of  murder  in  the  first  degree  foi 
the  killing  of  one  Anderson.  The  facts  are  stated  in  the  opin- 
ion. 

Samuel  Ibtylor,  for  the  petitioner. 

AUomey-general,  for  the  commonwealth. 

By  Court,  Bbocesnbbouoh,  J.  The  petitioner  was  indicted 
for  the  murder  of  William  Anderson  by  shooting  him  with  a 
gun.  The  jury  convicted  him  of  murder  in  the  first  degree,  and 
he  was  sentenced  to  be  hanged.  During  the  trial,  the  jury, 
having  retired  to  consult  of  their  verdict,  were  for  some  time 
unable  to  agree,  and  came  into  court  to  ask  of  the  judge  to  in- 
struct them.  He  did  accordingly  instruct  them,  and  the  pris- 
oner, by  his  counsel,  excepted  to  the  court's  opinion,  and  it  is 
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that  opinion  whicb  is  now  to  be  reviewed.  He  said  to  them, 
**  that  to  constitute  murder  in  the  first  degree,  with  reference  to 
this  case,  there  must  be  a  i^remeclitated,  or  previously  formed, 
design  to  kill,  but  it  is  not  necessary  that  this  premeditated 
design  to  kill  should  have  existed  for  any  particular  length  of 
time.  It  is  only  necessary  that  it  should  be  a  course  deter- 
miuately  fixed  on  before  the  act  was  done,  and  not  brought 
about  by  provocation  at  the  time  of  the  act,  or  so  recently  be- 
fore as  not  to  give  time  for  reflection;  neither  is  it  necessary  to 
prove  this  formed  design  by  positive  evidence;  like  every  other 
fact,  it  may  be  established  by  circumstantial  evidence,  which, 
bej'ond  rational  doubt,  convinces  the  minds  of  the  jury  that  this 
previous  determination  to  kill  did  in  fact  exist.  If  the  pris- 
oner, as  he  approached  the  deceased,  and  when  he  first  came  in 
view  of  him,  at  the  distance  of  about  fifty  yards,  then  formed 
the  design  and  came  to  the  determination  to  kill  the  deceased, 
and  in  pursuance  of  tbis  design  walked  in  a  quick  pace  the  said 
distance  of  fifty  yards,  and  killed  the  deceased  without  any 
provocation  then  received,  it  was  murder  in  the  first  degree." 

Murder  is  defined  to  be  the  killing  any  reasonable  creature 
in  being,  "  with  malice  aforethought,  expressed  or  implied;" 
and  there  can  not  be  any  doubt  that,  at  common  law,  if  one 
man  kills  another  with  a  previously  formed  design  to  kill, 
it  is  murder,  although  the  design  may  have  been  formed  only 
the  moment  before  the  fatal  act  is  committed;  and  if  there  be 
i^o  provocation  whatever  given  at  the  time  of  the  act,  or  if  the 
provocation  be  very  slight,  and  the  act  be  committed  with  such 
weapon  as  is  calculated  to  produce  death,  or  if  there  have  been 
a  provocation  so  long  before  the  act  as  that  the  blood  has  had 
time  to  cool  and  the  mind  to  reflect,  and  the  deadly  purpose  is 
then  effected,  it  is  murder.  But  it  is  urged  by  the  counsel  for 
the  prisoner  that  such  a  killing  is  not  murder  in  the  first  degree; 
that  the  legislature  have  enumerated  particular  cases  which 
constitute  murder  in  the  first  degree;  thus,  that  murder  per- 
petrated by  means  of  poison,  by  lyiug  in  wait,  or  by  duress  of 
imprisonment  or  confiuement,  or  by  starving,  or  by  willful, 
malicious  and  excessive  whipping,  beating,  or  other  cruel  treat- 
ment, or  torture,  is  murder  in  tiie  first  degree;  that  a  general 
provision  is  then  made  that  murder,  by  any  other  kind  of  will- 
ful, deliberate,  and  premeditated  killing,  shall  be  murder  in  the 
first  degree:  1  Bev.  Code,  GIG;  and  it  is  argued  that  the  word 
such  ought  to  be  interpolated  so  as  to  make  it  "any  other  such 
kind  of  willful,  deliberate^  and  ^premeditated  kilUng;"  and  that 
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without  sach  interpolation  the  previous  particular  enumeration 
was  unnecessary. 

We  do  not  see  the  propriety  of  that  interpolation.     We  do 
not  think  that  the  intention  of  the  legislature,  or  the  interest 
of  society,  requires  that  the  judiciary  should  interpose  a  word 
which  the  legislature  have  not  thought  proper  to  use.     They 
have  enumerated  some  of  the  most  striking  instances  of  delib- 
erate, cruel,  and  premeditated  homicide;   but  finding  that  a 
particular  enumeration  of  all  the  instances  which  may  happen 
in  the  ever-varying  circumstances  in  which  men  are  placed, 
would  be  impracticable,  they  have  by  general  words  declared 
that  all  kinds  of  willful,  deliberate,  and  premeditated  killing 
shall  be  murder  in  the  first  degree.     The  inquiry,  then,  always 
must  be.  Is  the  killing  willful,  deliberate,  and  determined  on 
before  the  act?    If  it  is,  it  proves  that  degree  of  malice  which 
places  the  act  in  the  highest  grade  of  the  offense.    If  a  man 
willfully  and  deliberately  points  a  pistol,  or  a  gun,  which  he 
knows  to  be  loaded  with  powder  and  ball,  at  another's  head 
or  heart,  fires  it,  and  kills  him,  not  having  received  any  provo- 
cation from  him,  surely  there  is  as  much  malignity  in  his  hearty 
there  is  as  little  excuse  for  him,  and  there  is  evidenced  as  willful, 
deliberate,  and  premeditated  a  purpose  to  kill,  as  if  he  had 
waylaid  him,  or  had  imprisoned  him,  without  intending  to  kill. 
So,  if  there  had  been  a  previous  provocation,  but  sufficient  time 
had  passed  off  to  allow  his  blood  to  cool,  and  his  reason  to 
resume  its  influence,  then  the  deliberate  act  of  shooting  down 
his  adversary  with  the  determined  purpose  to  kill  him,  is  mur« 
der  from  malice  aforethought.    Every  act  of  murder  which  the 
jury  are  satisfied  is  of  the  character  mentioned  in  the  general 
clause,  must  be  murder  in  the  first  degree,  although  the  prep- 
aration  for  the  fatal  act  may  not  have  been  so  long  present  to 
the  mind,  nor  the  means  of  producing  death  so  long  protracted, 
as  in  enumerated  cases. 

There  are  many  instances  in  which  the  act  would  not  be  con- 
sidered so  willful,  deliberate,  and  premeditated  as  to  make  it 
murder  in  the  first  degree;  yet  it  would  be  murder  at  common 
law,  and,  therefore,  by  the  statute,  would  be  considered  a4 
murder  in  the  second  degree.  If  a  workman  throws  a  stone, 
or  a  piece  of  timber  from  a  house,  in  a  populous  city,  into  the 
street,  where  he  knows  people  are  passing,  and  gives  them  no 
warning,  and  kills  a  man,  it  is  murder;  yet,  if  it  is  from  crim- 
inal carelessness,  instead  of  a  wiUful  design  to  kill,  or  do  great 
bodily  harm,  it  is  murder  in  the  second  degree.     So,  if  a  per- 
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son  shoots  at  a  fowl  with  the  felonious  intent  of  stealing  it,  and 
kills  a  person,  he  is  guiltj  of  murder,  but  it  wants  the  ingredi- 
ent of  a  willful  killing,  and,  therefore,  is  only  in  the  second 
degree.  But  these  are  acts  very  different  from  those  which  the 
instruction  supposes. 

The  latter  part  of  the  instruction  seems  to  have  been  intended 
to  apply  to  the  very  case  then  before  the  court.  It  may  be  sup- 
posed that  when  the  judge  said  that  if  the  prisoner,  when  he 
first  saw  the  deceased  at  a  short  distance,  then  formed  the  de- 
sign of  killing  him,  and  in  pursuance  of  that  design,  stepped 
up  to  him,  and  shot  him,  ''  without  any  provocation  then  re- 
ceived," that  he  was  guilty  of  murder  in  the  first  degree;  and 
that  he  did  not,  in  his  instruction,  provide  for  the  case  of  a  prov- 
ocation recently  before  that  time  received;  so  recently  that 
there  was  no  time  for  reflection,  nor  for  the  blood  to  cool.  If 
this  part  of  the  instruction  stood  alone,  we  should  question  its 
correctness;  but  it  would  not  be  treating  the  court  fairly  to 
separate  it  from  its  context.  It  mnsir  be  taken  in  connection 
with  the  first  part  of  the  instruction.  The  judge  had  almost  in 
the  same  breath  explained  the  effect  of  a  recent  provocation, 
-and  the  latter  part  is  explained  by  the  former  part  of  the  in- 
«truction.     We  see  no  error  in  the  opinion  given. 

The  other  error  suggested  in  this  record,  to  wit,  that  the 
judgment  was  rendered  after  the  term  of  the  court  had  been 
legally  ended,  has  been  fully  considered,  and  just  decided  in 
Mendum'8  case,  and  the  reasoning  of  the  court  need  not  be  now 
repeated. 

The  court  is  unanimously  of  opinion  that  there  was  no  error 
in  the  instruction  given;  and  a  large  majority  is  of  opinion  that 
the  second  error  assigned  is  not  tenable. 

The  writ  of  error  is,  therefore,  refused. 


Statutort  Division  ov  Mubdeb  into  Degkbes.— The  oommoii  law  reoog- 
nizes  no  distinction  between  the  different  kinds  of  murder.  In  most  of  the 
states  and  territories  of  the  United  States,  however,  motives  of  hnmaaity 
have  led  to  a  separation  of  this  offense  into  two  degrees,  only  one  of  which  is 
punished  capitally:  Whart  on  Horn.  sees.  170,  171.  The  first  statute  passed 
for  this  purpose  was  in  Pennsylvania,  in  1794.  That  statute,  which  is  still 
in  force  in  that  state,  provided  as  follows:  "All  murder  which  shall  he  per- 
petrated by  means  of  poison,  or  by  lying  in  wait,  or  by  any  other  kind  of 
willful,  deliberate,  and  premeditated  killing,  or  which  shall  be  coounitted  in 
the  perpetration  of,  or  attempt  to  perpetrate  any  arson,  rape,  robbery,  or  bur- 
glary,  shall  be  deemed  murder  of  the  first  degree,  and  all  other  kinds  of 
murder  shall  be  deemed  murder  of  the  second  degree."  The  provisicm  of  the 
Connecticut  statutes  on  this  subject  is  the  same:   Gen.  Stat,  of  Conn.  (Rev. 
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of  1875),  498.  So  is  that  of  the  Kew  Jersey  statutes,  ezoept  that  "sodomy  '* 
is  added  to  the  enumerated  felonies:  Revision  of  New  Jersey,  1709  to  1877» 
240.  So  in  Maryland,  except  that  the  enumerated  felonies  are  as  follows: 
*'  Arsoi^  burning,  or  attempting  to  bum  any  barn,  tobacco  house,  stable, 
warehouse,  or  other  outhouse,  not  parcel  of  any  dwelling-house,  having 
therein  any  tobacco,  hay,  grain,  horses,  cattle,  goods,  wares,  or  merchandise, 
or  in  the  perpetration  of,  or  attempt  to  perpetrate  any  rape,  sodomy,  rob- 
bery, or  burglary:"  1  Maryland  Code,  Public  General  Laws,  238.  The  Mis* 
souri  statute  is  an  exact  transcript  of  that  of  Pennsylvania,  with  the  addi- 
tion of  the  words,  '*  or  other  felony,"  after  the  word  *' burglary:*'  1  Wagner's 
Statutes,  1870,  445.  The  Iowa  statute,  also,  is  like  that  of  Pennsylvania, 
except  that  the  word  "mayhem  "  is  inserted  after  "robbery:"  Code  of  Iowa, 
1873,  sees.  3849,  3850.  The  Kansas  statute  is  the  same  as  that  of  Iowa,  ex- 
cept that  murder  in  the  second  degree  is  defined  as  homicide  committed 
"  purposely  and  maliciously,  but  without  deliberation  and  premeditation:" 
Dassler^s  Comp.  Laws  of  Kansas,  1879,  328.  The  New  Hampshire  statute  is 
the  same  as  that  of  Pennsylvania,  except  that  the  word  "  willful "  is  omitted, 
and  the  words  "starving,  torture,"  are  inserted  in  lieu  of  "lying  in  wait:" 
General  Statutes  of  New  Hampshire,  1867,  528.  The  statute  of  Virginia  on 
this  subject,  as  well  as  that  of  West  Virginia,  is  as  follows:  "Murder  by 
poison,  lying  in  wait,  imprisonment,  starving,  or  any  willful,  deliberate,  and 
premeditated  killing,  or  in  the  commission  of,  or  attempt  to  commit  arson, 
rape,  robbery,  or  burglary,  is  murder  of  the  first'  degree.  All  other  murder 
is  murder  of  the  second  degree:"  Matthew's  Virginia  Grim.  Laws,  154;  1 
Kelly's  Bev.  Stat,  of  West  Virginia,  1878,  386. 

In  Arizona,  Idaho,  Montana,  and  Nevada,  the  offenses  of  murder  in  the 
first  and  second  degrees  are  defined  in  the  same  way  as  in  Pennsylvuiia,  ex- 
cept that  the  word  "torture"  is  added  after  "lying  in  wait:"  Comp.  Laws 
of  Arizona  (1877)  72,  sec.  257;  Rev.  Laws  of  Idaho  (1874-1875);  Codified  Laws 
of  Montana  (1871-1872)  273;  1  Comp.  Laws  of  Nevada  (1873),  sec.  2323. 

The  California  statute  is  the  same,  with  the  further  addition  of  "  mayhem" 
to  the  enumerated  felonies:  Penal  Code  of  California,  sec.  189;  2  Hittell's 
Codes  and  Statutes,  sec.  13,189.  The  statutes  of  Arkansas,  Tennessee,  and 
Vermont  are  the  same  as  that  of  Pennsylvania,  with  the  addition  of  the  word 
*' malicious"  after  "deliberate,"  and  with  the  further  addition  of  "larceny" 
to  the  enumerated  felonies:  Ark.  Dig.  (1874),  sec.  1253;  Gen.  Stat,  of  Ver- 
mont (App.)  1033;  3  Thompson  ft  Steger's  Statutes  of  Tennessee,  sees.  4598» 
4599. 

The  provision  of  the  Alabama  code  is  as  follows:  "Every  homicide  perpe- 
trated by  poison,  lying  in  wait,  or  any  other  kind  of  willful,  deliberate,  ma- 
licions,  and  premeditated  killing,  or  committed  in  the  perpetration  of,  or  the 
attempt  to  perpetrate,  any  arson,  rape,  robbery,  or  burglary;  or  perpetrated 
from  a  premeditated  design  unlawfully  and  maliciously  to  effect  the  death  of 
any  human  being  other  than  him  who  is  killed;  or  perpetrated  by  any  act 
greatly  dangerous  to  the  lives  of  others,  and  evidencing  a  depraved  mind  re- 
gardless of  human  life,  although  without  any  preconceived  purpose  to  de- 
prive any  particular  person  of  life,  is  murder  in  the  first  degree;  and  every 
other  homicide  committed  under  such  circumstances  as  would  have  consti- 
tuted murder  at  common  law,  is  murder  in  the  second  degree:"  Bev.  Code  of 
Alabama  (1867),  sec.  3653.  The  definition  given  in  the  Utah  statutes  is  the 
same  as  that  of  the  Alabama  code:  Comp.  Laws  of  Utah  (1876),  585,  sec. 
1919. 

The  Indiana  statutes  provide  that  "if  any  person  of  sound  mind  shall 
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purposely  and  with  premeditated  malice,  or  in  the  perpetration  or  attempt  to 
perpetrate  any  rape,  arson,  robbery,  or  burglary,  or  by  administering  poison, 
or  causing  the  same  to  be  done,  kill  any  hnman  being,  such  person  shall  be 
deemed  guilty  of  murder  in  the  first  degree.*'  "  If  any  person  shall  pmpposely 
and  malidonsly,  but  without  premeditation,  kill  any  human  being,  every 
such  person  shall  be  deemed  guilty  of  murder  in  the  second  degree:"  2  Davis* 
Stat  of  Indiana  (Rev.  of  1876),  423,  et  stq. 

The  provision  of  the  Texas  statutes  on  this  subject  ia  as  follows:  **  All 
murder  committed  by  poison,  starving,  torture,  or  with  express  maHce,  or 
committed  in  the  perpetration,  or  in  the  attempt  at  the  perpetration,  of  ar> 
son,  rape,  robbery,  or  burglary,  is  murder  in  the  first  degree;  and  all  murder 
not  of  the  first  degree  is  murder  of  the  second  degree:"  Paach.  Dig.,  art 
2267;  Alt  v.  State,  30  Tex.  466.  The  statute  formerly  contained  the  worda 
"or  other  premeditated  and  deliberate  killing,"  in  lieu  of  the  words  "or  with 
express  malice:"  Atkinson  v.  SUUe,  20  Tex.  622. 

In  Delaware  it  is  provided  that  "every  person  who  shall  commit  the 
crime  of  murder,  with  express  malice  aforethought^  or  in  perpetrating,  or  at- 
tempting to  perpetrate,  any  crime  punishable  with  death,  shall  be  deemed 
guilty  of  murder  in  tlie  first  degree;"  and  that  all  other  murder  is  of  the  sec- 
ond degree,  except  a  homicide  committed  by  placing  an  obstruction  on  a  rail- 
road track,  which  is  murder  of  the  first  degree:  Laws  of  Delaware  (Rev. 
Code  of  1852,  as  amended  in  1874),  764,  765,  775,  776.  The  statutes  of 
Maine  provide  that  "  when  murder  is  committed  with  express  malice  afore- 
thought, or  in  perpetrating,  or  attempting  to  perpetrate,  a  crime  punishable 
by  death,  imprisonment  for  life,  or  for  an  unlimited  term  of  years,  it  shall  be 
deemed  murder  of  the  first  degree."  All  other  murder  is  of  the  second,  de- 
gree: Bev.  Stat  of  Maine  (1871),  825*  The  statutory  definition  of  murder 
in  the  first  degree  in  Massachusetts  is  as  follows:  "  Murder  committed  with 
deliberately  premeditated  malice  aforethought,  or  in  the  commission  of  or  at- 
tempt to  commit  any  crime  punishable  with  death  or  imprisonment  for  life; 
or  committed  with  extreme  atrocity  or  cruelty,  is  murder  in  the  first  de- 
gree." AH  other  murder  is  of  the  second  degree:  Gen.  Stat  of  Maasachu- 
setts  (1860),  791. 

The  statute  of  New  York,  enacted  in  1873,  provides  that  a  kilHqg  without 
authority  of  law,  "unless  it  be  manslaughter,  or  excusable,  justifiable  homi- 
cide, as  hereinafter  provided,  shall  be  murder  in  the  first  degree  in  the  fol- 
lowing cases:  1.  When  perpetrated  from  a  deliberate  and  premeditated  de- 
sign to  effect  the  death  of  the  person  killed  or  of  any  human  being;  2.  When 
perpetrated  by  an  act  imminently  dangerous  to  others,  and  evincing  a  de- 
praved mind,  regardless  of  human  life,  although  without  any  premeditated 
design  to  effect  the  death  of  any  particular  individual;  3.  When  perpetrated 
without  any  design  to  effect  death,  by  a  person  engaged  in  the  commission  of 
any  felony.  Such  killing,  unless  it  be  murder  in  the  first  degree,  or  man- 
slaughter, or  excusable  or  justifiable  homicide,  as  hereinafter  provided,  shall 
be  murder  in  the  second  degree,  when  perpetrated  intentionally,  but  without 
deliberation  and  premeditation:"  1  Fay's  Dig.  of  Laws  of  New  York,  256. 

The  following  aro  the  provisions  of  the  Oregon  code  with  reference  to  this 
subject:  "If  any  person  shall,  purposely,  and  of  deliberate  and  premeditated 
malice,  or  in  the  commission  or  attempt  to  commit  any  rape,  arson,  robbery, 
or  burglary,  kill  another,  such  person  shall  be  deemed  guilty  of  murder  in 
the  first  degree."  "If  any  person  shall  purposely  and  maliciously,  but  with- 
out deliberatiou  and  premeditation,  or  in  the  commission,  or  attempt  to  com- 
mit any  felony  other  than  rajx:,  arson,  robbery,  or  burglary,  kill  another. 
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snch  piiraon  shall  be  deemed  guilty  of  murder  in  the  second  degree."  Kill- 
ing by  an  "  act  imminently  dangerous  to  others  and  evincing  a  depraved  mind, 
regardless  of  human  life,  although  without  any  design  to  cfifect  the  death  of 
any  particalar  individual,"  is  also  murder  in  the  second  degree:  Gen.  Laws  of 
Oregon,  comp.  of  1872,  40G,  sees.  506, 507,  508,  509.  It  is  further  provided 
in  sec.  519,  that  "there  shall  be  some  other  evidence  of  malice  than  the 
mere  proof  of  the  killing  to  constitute  murder  in  the  first  degree;  unless  the 
killing  was  effected  in  the  commission  or  attempt  to  commit  a  felony;  and 
deliberation  and  premeditation,  when  necessary  to  constitute  murder  in  the 
first  degree,  shall  be  evidenced  by  poisoning,  lying  in  wait,  or  some  other 
proof  that  the  design  was  formed  and  matured  in  cool  blood,  and  not  hastily 
upon  the  occasion." 

The  definition  of  murder  in  the  first  degree,  given  in  the  Pennsylvania 
statute,  is  adopted  in  Wyoming,  except  that  homicides  committed  in  the  per* 
petration  of  the  enumerated  felonies  are  not  included,  but  are  defined  as  mur* 
der  in  the  second  degree.  Murder  in  the  second  degree  is  where  one  kills 
another  ''purposely  and  maliciously,  but  without  deliberation  and  premedita- 
tion:" Comp.  Laws  of  Wyoming  (1876),  250,  sees.  15,  16,  17.  The  statutes  of 
Nebraska  define  murder  in  the  first  degree  as  follows:  *'  If  any  person  shall 
purposely  and  of  deliberate  and  premeditated  malice,  or  in  the  perpetration 
or  attempt  to  perpetrate  any  rape,  arson,  robbery,  or  burglary,  or  by  admin- 
istering poison,  or  causing  the  same  to  be  done,  kill  another;  or  if  any  per- 
son, by  willful  and  corrupt  perjury,  or  by  subornation  of  the  same,  shall 
purposely  procure  the  conviction  and  execution  of  any  innocent  person;  every 
person  so  offending  shall  be  guilty  of  murder  in  the  first  degree."  Murder 
in  the  second  degree  is  defined  as  in  Wyoming:  Cren.  Stats,  of  Nebraska 
(1873)  720,  sees.  3,  4. 

In  Wisconsin,  Minnesota  and  Florida,  marder  is  divided  into  three  degrees: 
The  first  includes  marder  "perpetrated from  a  premeditated  design  to  effect 
the  death  of  the  person  killed,  or  of  any  human  being."  Murder  of  the  sec- 
ond degree  is  that  "perpetrated  by  any  act  imminently  dangerous  to  others, 
and  evincing  a  depraved  mind,  regardless  of  human  life,  although  without 
any  premeditated  design  to  effect  the  death  of  any  particular  individual. " 
Murder  of  the  third  degree  is  that  "perpetrated  Mrithout  any  design  to  effect 
death  by  a  person  engaged  in  the  commission  of  any  felony:"  2  Taylor's 
Stat,  of  Wisconsin,  1826;  2  Bissell's  Statutes  at  Large  of  Minnesota 
(1873)  985;  Bush's  Dig.  Laws  of  Florida,  212.  It  seems  that  in  the 
following  states  and  territories  there  is  no  division  of  murder  into  degrees: 
Dakota,  Rev.  Codes  (1877)  764,  765;  Colorado,  Laws  of  1861-2,  292;  Georgia, 
Code  of  1873,  785.  Illinois,  Rev.  Stat  (Cothran's  Annot.  ed.  1880)  473, 
474;  Kentucky,  Gen.  Stat.  (1873)322;  Louisiana,  Voorhies'  Rev.  Stat.  (1876) 
215;  Mississippi,  Rev.  Code  (1871)  577;  North  Carolina,  Battle's  Revisal, 
294;  Rhode  Island,  Gen.  Stat.  (1872)  539;  South  Carolina,  Rev.  Stat.  (1873) 
709.  In  several  of  these  states,  however,  as  in  Illinois,  Georgia  and  Ken- 
tucky, the  object  had  in  view  in  separating  the  offense  into  degrees  is  attained 
indirectly  by  giving  the  jury  in  a  case  of  murder  power  to  assess  the  penalty 
at  death  or  imprisonment,  in  their  discretion.  In  Rhode  Island  all  murder 
is  punished  by  imprisonment  for  life,  except  when  committed  by  one  already 
under  sentence  of  imprisonment  for  murder,  when  the  penalty  is  death:  Gen. 
Stat,  of  1872.  539. 

CoNSTiTOENTS  OF  MuRDER  OF  THE  FiRST  DEGREE. —It  is  clear,  fr6m  an 
examination  of  the  statutes  above  referred  to,  that  in  whatever  form  of  words 
they  undertake  to  define  murder  in  the  first  degree,  they  all  agree  in  assign* 
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iDg  to  it  certain  distinctive  characteristics.  Leaving  ont  of  oonsideraticHi 
homicides  perpetrated  by  the  specific  means,  or  in  the  commission  or  attempt 
at  commission  of  the  felonies  mentioned  in  the  several  statutes,  it  is  neces- 
sary to  constitute  murder  in  the  first  degree  that  the  killing  should  be  will- 
ful, deliberate  and  premeditated:  Whart.  on  Hom.,  sec  176.  There  must  be 
au  intent  to  kill,  and  that  intent  must  have  been  formed  deliberately  by 
previous  thought. 

Intent  to  Take  Life. — First  of  all  the  killing  must  be  villfnl,  that  is, 
"specifically  willed:"  Whart  on  Hom.,  sec.  178.  There  must  be  a  specific 
intention  to  take  life:  CommoMoeaUh  v.  Green,  1  Ash.  289;  Pennsylvania  v. 
LewU,  Addison,  279;  Keenan  v.  Commonwealth,  44  Pa.  St.  55;  DonneUy  v. 
StaU,  2  Dutch.  (N.  J.)  465,  602;  Bivena  v.  State,  11  Ark.  455;  People  v.  Bea-^ 
hba,  17  Cal.  389;  Stale  v.  Johnson,  40  Conn.  136;  Fields  v.  SttUe,  52  Ala. 
348.  Speaking  of  the  characteristic  ingredients  of  murder  in  the  first  degree, 
Brickell,  G.  J.,  in  the  case  last  cited,  says:  "The  first  is  a  specific  intention 
to  take  life,  whether  it  bo  the  life  of  the  person  slain,  or  of  some  other  hnman 
being."  The  intent  to  kill  is  the  essence  of  the  crime:  CommonweaUh  v. 
Douiflierty,  1  P.  A.  Browne  (App.)  18.  On  the  other  hand  it  was  held  in 
Staie  V.  Nneslein,  25  Mo.  Ill,  that  a  specific  intention  to  take  life  was  un- 
necessary if  the  fatal  stroke  was  given  willfully  and  maliciously  witb  the 
intent  to  infiict  great  bodily  harm. 

Deliberation  and  Premeditation. — An  intent  to  kill  is  not  alone  saffi- 
cient  to  constitute  an  unlawful  homicide  murder  in  the  first  deg^ree.  There 
must  also  be  deliberation  and  premeditation:  People  v.  Sanchez,  24  Cal.  17; 
People  V.  Foren,  25  Id-  361;  People  v.  Nidiol,  34  Id.  211;  People  v.  Long,  39 
Id.  694;  Letois-  v.  State,  3  Head.  127,  147;  Swan  v.  State,  4  Humph.  139; 
Milton  v.  State,  6  Neb.  136;  State  v.  Broum,  12  Minn.  538;  StaU  v.  Foster,  61 
Mo.  549;  State  v.  MitcJiell,  64  Id.  191.  A  malicious  and  intentional  killing  is 
not  necessarily  murder  in  the  first  degree:  Palmore  v.  State,  29  Ark.  248; 
Slate  V.  Foster,  61  Ma  549.  An  intent  to  take  life  may  exist  also  in  murder 
in  the  second  degree.  In  People  v.  Long,  39  Cal.  694,  the  court  below  in- 
structed the  jury  that  the  characteristic  which  distinguished  murder  in  the  first 
degree  from  murder  in  the  second  degree  was  the  intent  to  take  life,  but  the 
supreme  court  held  the  instruction  erroneous.  .The  words  willful,  deliberate^ 
and  premeditated,  clearly  mean  more  than  intentional. 

Where  the  statute  defines  murder  in  the  second  d^ree  as  a  killing  "par- 
posely  and  maliciously,"  but  without  "deliberation  and  premeditation,"  it  is 
still  more  clearly  apparent  that  the  true  distinction  between  the  two  degrees 
is  not  solely  the  presence  or  absence  of  an  intent  to  take  life,  but  the  exist- 
ence or  non-existence  of  deliberation  and  premeditation  in  conjunction  with 
such  intention.  Under  the  New  York  statute  of  1873,  quoted  above,  Davis, 
J.,  in  People  v.  Walworth,  8  Alb.  L.  J.  19,  thus  chaiged  the  jury  on  this 
point:  *'It  might  have  been  open  to  hold  that  an  intentional  murder,  with 
actual  malice,  was  justly  within  these  words  (deliberate  and  premeditated  de- 
sign to  effect  death),  if  there  were  not  some  other  expression  in  the  statute 
which  would  preclude  a  court  from  adopting  that  view  of  the  effect  of  the 
law.  And  in  creating  the  second  degree,  the  legislature  have,  therefore, 
said  '  such  killing,  unless  it  be  murder  in  the  first  degree,  or  manslaughter,  or 
excusable  or  justifiable  homicide,  as  hereafter  provided,  shall  be  murder  in 
the  second  degree  when  perpetrated  intentionably,  but  without  deliberation 
and  premeditation.'  The  effect  of  this  provision,  in  my  judgment,  is  that  it 
becomes  the  duty  of  the  court  to  instruct  yon  that  the  deliberation  and  pre- 
meditation required  to  constitute  murder  in  the  first  degree  is  something  quite 
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different  from  the  actual  presence  of  the  intention  formed  at  the  instant  of 
the  striking  of  the  blow,  or  the  firing  of  the  shot.  It  is  essential  that  it 
•hoald  appear,  in  a  case  where  the  offense  charged  is  murder  in  the  Rrst  de- 
gree, under  this  statute,  that  there  was  some  actual  predeliberation  and  pre- 
iDcditation  in  and  upon  the  mind  of  the  accused,  in  respect  to  the  subject- 
matter  of  the  offense,  before  the  actual  occurrence  of  the  act  which  is  alleged 
to  be  the  crime." 

So  in  People  v.  BaUing^  49  How.  Pr.  392,  it  was  held,  under  the  same  stat- 
ute, that  the  distinction  between  murder  of  the  first  degree  and  murder  of 
the  second  degree  is  that  in  the  former  the  intent  to  take  life  is  deliberate, 
while  in  the  latter  there  is  a  simple  intent  without  deliberation  and  cool- 
ness. 

Under  a  similar  definition  of  murder  in  the  second  degree  in  the  Indiana 
statutes,  it  was  held,  in  Fahnestock  v.  StaJLey  23  Ind.  231,  in  still  more  em- 
phatic terms,  that  there  must  be  something  more  than  an  intentional  killing 
to  constitute  murder  in  the  first  degree.  Elliott,  J.,  delivering  the  opinion  of 
the  court,  said:  "Our  statute,  in  defining  murder  in  the  second  degree,  uses 
the  words  'purposely  and  maliciously.'  Purposely  here  means  intentionally 
and  designedly;  and,  therefore,  to  make  the  act  murder  in  the  second  de- 
gree, the  intention  or  design,  the  purpose  to  perpetrate  it,  must  be  formed  be- 
fore the  act  is  committed. 

*'  But  to  render  the  act  murder  in  the  first  degree,  something  more  than 
the  purpose  or  intention  to  commit  it  is  requisite;  the  purpose  must  be  pre- 
meditated. Webster  defines  'premeditate' thus:  '1.  To  think,  consider,  or 
revolve  in  the  mind  beforehand;  to  deliberate,  to  have  formed  in  the  mind 
by  previous  thought  or  meditation;  2.  Previously  contrived,  designed,  or  in- 
tended; deliberate,  as  premeditated  murder.'  The  principle  involved,  by 
which  murder  in  the  first  degree  is  distinguished  from  murJer  in  the  second 
degree  is  this:  In  the  former,  premeditated  malice  requires  that  there  should 
be  time  and  opportunity  for  deliberate  thought;  and  that  after  the  mind  con- 
ceives the  thought  of  taking  the  life,  the  conception  is  meditated  upon  and  a 
deliberate  determination  formed  to  do  the  act;  that  being  done,  then,  no  differ- 
ence how  soon  afterward  the  fatal  resolve  is  carried  into  execution,  it  w  mur- 
der in  the  first  degree. 

"  While,  in  murder  in  the  second  degree,  the  purpose  or  intention  to  kill  is 
followed  immediately  by  the  act,  it  is  not  premeditated;  the  time  and  cir- 
cumstances are  not  such  as  to  allow  of  deliberate  thought;  yet  to  make  it 
murder,  even  in  the  second  degree,  there  mast  be  a  formed  design  and  pur- 
pose to  kiU." 

The  fixed  resolve  to  kill,  which  belongs  to  murder  in  the  first  degree,  is 
something  different  "from  that  minor  quality  of  intention  which  lacks  the 
marked  and  distinguishing  characteristic  of  deliberation  or  cold  premedita- 
tion:" Curry,  J.,  in  People  v.  Foren^  25  Cal.  361.  A  premeditated  design 
to  kill  involves  a  degree  of  deliberation  and  forethought  which  does  not  exist 
necessarily  in  an  "intention"  to  kill:  State  v.  Brown,  12  Minn.  538. 

Nevertheless,  the  specific  intent  to  take  life  is  held  by  high  authority  to  be 
the  true  criterion  of  murder  in  the  first  degree.  Lowrie,  0.  J.,  delivering 
the  opinion  of  the  court,  in  Keenan  v.  CommontoeaWi,  44  Pa.  St.  55,  says: 
"A  careful  study  of  our  jurisprudence  on  this  subject  clearly  reveals  the  fact 
that  such  terms  as  a  deliberate  purpose,  or  a  deliberate  and  premeditated 
attempt  to  kill,  or  a  specific  intent  to  take  life,  are  sometimes  substituted 
for  the  words  of  the  statute;  yet  our  reported  jurisprudence  is  very  uniform 
in  holding  that  the  true  criterion  of  the  first  degree  is  the  intent  to  take  lifa 


780  Whitepord  v.  Commonwealth.        [Virginia, 

The  deliberation  and  premeditation  required  by  the  statute  arc  not  npon  the 
intent,  but  upon  the  killing.  It  is  deliberation  and  premeditation  enough  to 
form  the  intent  to  kill,  and  not  upon  the  intent  after  it  has  been  formed.  An 
intent  distinctly  formed,  even  '  for  a  moment  *  before  it  is  carried  into  act,  ia 
enough. 

''What  the  definition  requires,  therefore,  is  a  distinctly  formed  intent  to 
kill,  not  in  self-defense  and  without  adequate  provocation.  It  requires  the 
malice  prepense  or  aforethought  of  the  common  law  definition  of  murder  to 
be,  not  a  general  malice,  but  a  special  malice  that  aims  at  the  life  of  a  per- 
pon.  This  distinctly  formed  intent  to  take  life  is  easily  distinguished  in  the 
general  from  the  instinctive  and  spontaneous  reaction  of  mind  and  body 
against  insult  and  injury,  which  is  often  the  result  of  no  distinctly  formed 
intention;  and  also  from  those  cases  of  previous  and  deliberate  intention  to 
kill,  which  may  override  even  what,  without  it,  would  be  adequate  provoca- 
tion given  at  the  time  of  the  killing. 

**  Keeping  this  common  understanding  of  the  definition  in  mind  we  shall 
also  get  clear  of  the  influence  of  the  cases  in  other  states;  where  the  terms 
deliberate  and  premeditated  are  applied  to  the  malice'  or  intent,  and  not  to 
the  act,  and  thus  seem  to  require  a  purpose  brooded  over,  formed,  and  ma- 
tured before  the  occasion  at  which  it  is  carried  into  act.  Under  such  a  def- 
inition of  the  intention,  all  our  jurisprudence  by  which  malice  and  intent 
are  implied  from  the  character  of  the  act,  and  from  the  deadly  nature  of  the 
weapon  used,  would  be  set  aside;  for  we  could  not  from  these  imply  such  a 
previous  and  deliberate,  but  only  a  distinctly  formed  intent,  and  thia  in- 
volves deliberation  and  premeditation,  though  they  may  bo  very  brief.  We 
should,  therefore,  blot  out  all  our  law  relative  to  implie^l  intent  or  malice, 
and  require  it  to  be  always  proved  as  express.  And  this  would  be  a  meet 
disastrous  result;  for  the  most  deliberate  murderers  are  usually  those  who 
know  how  to  conceal  their  intent  until  the  occasion  arises  for  the  execution 
of  it.*'  To  the  same  effect  is  the  opinion  of  Johnson,  J.,  in  PtopU  y.  Clarke 
7  N.  Y.  393. 

No  doubt  the  intent  to  take  life  is  the  distinctively  vicious  element  in  thia 
offense,  but  in  order  that  it  may  be  so  it  must  be  the  result  of  deliberation 
and  premeditation,  thus  showing  that  it  is  not  a  sudden  impulse,  but  the 
steadfast  resolve  and  deep-rooted  purpose  of  a  malignant  heart.  The  delibera- 
tion and  premeditation  simply  relate  to  the  state  of  mind  of  the  party  when 
the  purpose  is  formed.  Says  Roberts,  J.,  in  Atkmmn  v.  ^ate,  20  Tex.  622: 
**  The  ordinary  meaning  of  the  word  'premeditated'  is  'previously  considered 
or  meditated,'  and  of  'deliberate'  is  'not  sudden  or  rash,'  ' carefully  con- 
sidering the  probable  consequences  of  a  step.'  These  words,  although  pre- 
fixed to  the  act  of  'killing,'  necessarily  refer  to  the  state  of  mind  of  the 
slayer,  at  the  time  of  the  '  killing,'  and  taken  together  in  their  full  force,  im- 
ply that  the  killing  is  designed  before  the  act,  and  that  such  design  is  not  the 
sudden,  rash  conception  of  an  enraged  mind,  but  that  the  mind  is  sufficiently 
cool  and  self-possessed  to  consider  of  and  contemplate  the  nature  of  the  act 
then  about  to  be  done.  It  would  matter  not  whether  the  malice  was  express 
or  implied,  that  is  shown  by  antecedent  circumstances,  or  evidenced  by  the 
manner  or  enormity  of  the  act  itself,  if  the  jury  should  believe  such  a  state 
of  mind  to  exist  at  the  time  of  the  killing,  it  would  be  murder  in  the  first  de- 
gree. When  the  jury  are  satisfied  that  such  is  fully  and  clearly  the  state  of 
the  inind,  fully  formed,  and  settled  upon  before,  and  continuing  with  fixed 
purpf'se  at  the  time  of  the  killing,  the  length  of  time,  during  which  such 
•tato  of  mind  has  existed,  is  not  material,  provocation  is  immaterial,  and  con- 
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joined  anger  and  passion  are  immaterial;  it  is  murder  in  the  first  degree. 
If,  however,  on  the  other  hand,  the  jury  should  believe  this  not  to  be  the 
state  of  mind  of  the  slayer  at  the  time  of  the  killing;  but  that  in  and  from  a 
transport  of  passion  {furor  brevU)  the  intention  to  kill  was  formed  and 
executed,  although  the  provocation,  producing  such  state  of  mind,  was  not 
sufficient,  in  law,  to  extenuate  the  killing  to  manslaughter,  it  would  be  only 
murder  in  the  second  degree.*' 

To  say  that  a  murder  was  of  the  first  degree,  simply  because  it  was  in- 
tended at  the  moment,  would  be  to  construe  the  words,  "  deliberate  and  pre- 
meditated "  out  of  the  statute.  "  It  is  a  perversion  of  terms,"  say  the  court, 
in  Nye  v.  People,  35  Mich.  16,  **  to  apply  the  term  deliberate  to  any  act 
which  is^one  on  a  sudden  impulse."  All  the  elements  contained  in  the 
statutory  definition  of  murder  in  the  first  degree  must  concur  to  constitute  the 
offense.  ''Proof  must  be  adduced  to  satisfy  the  mind  that  the  death  of  the 
party  slain  was  the  ultimate  result  which  the  concurring  will,  deliberation 
and  premeditation  of  the  party  accused  sought:"  Commonwealth  v.  Jones,  1 
Leigh,  610;  per  Daniel,  J. :  An  intent  to  kill  may  exist  in  other  degrees  of 
unjustifiable  homicide,  but  in  no  other  degree  is  that  intent  formed  into  a 
fixed  purpose  by  deliberation  and  premeditation.  This  implies  something 
more  than  the  "malice  aforethought"  of  the  common  law,  for  that  was  not 
necessarily  a  "deliberate  and  calculating  malice:"  Nye  v.  People,  35  Mich. 
16,  nor  did  it  necessarily  import  a  "preconceived  intent  to  take  life"  since 
the  object  might  be  to  do  some  other  felony:  SUUe  v.  MiUain,  3  Nev.  409. 

The  Statb  of  Mind  ojt  the  Accused,  at  the  time  of  forming  the  par- 
pose  to  kill,  is  the  important  point  in  determining  whether  the  homicide  is 
murder  in  the  first  degree  or  not;  and,  as  already  remarked,  it  is  to  this  that 
the  terms  "deliberation"  and  "premeditation,"  used  in  the  statute,  refer. 
There  must  be  a  deliberate  and  premeditating  mind.  In  Texas,  where  mur- 
der in  the  first  degree  is  defined  as  murder  perpetrated  "with  express  mal- 
ice," it  is  held,  adopting  the  language  of  Blackstone,  4  BL  Com.  199,  that  to 
'M>n8titate  this  offense,  there  must  be  "a  sedate,  deliberate  mind  and  formed 
ieaign  "  to  kill:  McCoy  v.  State,  25  Tex.  33;  Ake  v.  State,  30  Id.  466;  Far- 
rer  v.  StaU,  42  Id.  265;  Duebbe  v.  State,  I  Tex.  App.  159;  Primus  v.  State,  2 
•Id.  369.  In  Ake  v.  State,  30  Tex.  466,  a  " sedate  mind"  is  said  to  be  " an  un- 
ruffled mind,  undisturbed  by  passion,  that  is,  at  repose,  tranquil,  and  serene." 
This,  however,  gives  the  term  "sedate"  too  strict  a  meaning.  A  better  ex- 
planation of  what  it  imports,  when  used  with  reference  to  this  subject,  is  con- 
tained in  the  learned  opinion  of  Moore,  J.,  speaking  for  the  court  in  Farrer 
w.  State,  42  Tex.  271.  He  says:  "The  design  must  originate  in,  or  result 
from,  a  sedate,  deliberate  mind.  These  words,  indicating  the  state  of  mind 
when  the  design  is  formed,  are  not,  however,  to  be  understood  in  an  absolute 
and  unconditional  sense;  for  it  would  be  almost  impossible  that  any  one,  not 
altogether  devoid  of  human  sensibilities,  and  reduced  to  the  level  of  the 
brute,  could  deliberately  design  to  take  the  life  of  a  fellow-being  with  an 
absolutely  calm  and  unruffled  mind,  without  any  character  of  mental  excite- 
ment whatever.  Still,  they  certainly  import  that  the  mind  is  sufficiently 
composed,  calm,  and  undisturbed  to  admit  of  reflection  and  consideration  on 
the  design;  that  it  is  in  a  condition  to  comprehend  and  understand  the  nature 
and  character  of  the  act  designed,  and  its  probable  consequences  and  results. 
The  act  must  not  result  from  a  mere  sudden,  rash,  and  immediate  design, 
springing  from  an  inconsiderate  impulse,  passion,  or  excitement,  however  un- 
justifiable and  unwarranted  it  may  bo;  for  in  such  case  the  sedate,  deliberate 
mind  is  wanting,  and  without  it  there  can  be  no  express  malice." 
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This  coDstniction  of  the  terms  "sedate,  deliberate  mind,"  is  adopted  by 
the  court  ii^  Dwbbt  v.  State^  1  Tex.  App.  159;  and  in  PHmva  v.  State^  2  Id. 
369.  In  the  latter  case,  however,  it  was  hold,  that  if  there  was  this  state  of 
mind  on  the  part  of  the  accased,  the  offense  would  be  murder  in  the  first  de* 
gree,  even  thougli  there  was  no  actual  design  to  take  the  life  of  the  deceased, 
provided  there  was  a  purpose  to  do  him  serious  bodily  harm,  which  might 
probably  result  in  his  death,  and  did  so  result.  Certainly  the  language  used 
by  Mr.  Justico  Moore  describes  very  aptly  the  state  of  mind  which  ought  to 
exist  in  order  to  constitute  either  a  killing  with  "express  malice,*'  or  a  "will- 
ful, deliberate,  and  premeditated  killing. " 

It  necessarily  results  from  this  that  it  is  competent  for  one  accused  of  mur- 
der in  the  first  degree  to  give  evidence  of  facts  tending  to  show  that  his  state 
of  mind  was  such  as  to  be  unfavorable  to  deliberation,  as  by  proving  that  he 
was  intoxicated:  Sufan  v.  State,  4  Humph.  136;  PiHle  v.  State^  9 Id.  663;  flaile 
V.  State,  11  Id.  154;  StcUe  v.  Johnson,  40  Conn.  136;  Boawell  v.  Cominonwealik^ 
20  Grat.  860.  This  is  not  making  drunkenness  an  excuse  or  extenuation  of 
crime;  it  is  merely  permitting  the  accused  to  show  inferentially  that  he  did 
not  possess  that  condition  of  mind  which  is  necessary  to  the  commission  of 
the  crime.  It  is  further  to  be  observed,  that  where  the  design  to  kill  waa 
forzued  deliberately  and  with  premeditation,  the  fact  that  the  accused  after- 
wards became  intoxicated,  and  was  so  at  the  time  of  the  killing,  can  not 
affect  the  degree  of  the  homicide.  Nor,  if  the  design  was  so  formed,  is  it 
material  that  the  accused  was  in  a  passion  at  the  time  of  the  killing:  State  v. 
Oarrnnd,  5  Or.  216. 

It  has  been  sometimes  argued,  as  it  was  in  the  principal  case,  that  where 
the  statute  specifies  certain  kinds  of  homicide  as  constituting  murder  in  the 
first  degree,  as  where  it  is  perpetrated  by  poison,  lying  in  wait,  etc,  and 
then  adds,  "or  any  other  willful,  deliberate,  and  premeditated  killing,"  it 
imports  that  the  enumerated  instances  furnish  the  standard  of  deliberation 
and  premeditation,  and  that  no  murder  is  of  the  first  degree  unless  it  is  per- 
petrated with  similar  forethought,  calculation,  and  preparation.  The  fallacy 
of  this  position  is  very  clearly  exposed  in  the  principal  case,  as  well  as  in 
Burgess  v.  Commanvoealth,  2  Va.  483;  and  in  CommonweaUh  v.  Jones,  1 
Leigh,  610.  In  the  latter  case,  Daniel,  J.,  delivering  the  opinion  of  the 
court,  refers  with  approval  to  the  doctrine  laid  down  in  Wlate/ord  v.  Com^ 
monweaUh,  and  proves  by  iirefraffable  argument,  the  true  construction  of  the 
statute  to  be  that  where  murder  is  committed  in  any  of  the  ways  there  speci- 
fied, no  other  evidence  of  willfulness,  deliberation,  and  premeditation  shall 
be  required  to  make  it  murder  in  the  first  degree,  but  that  the  enumerated 
instances  do  not  furnish,  and  were  not  intended  to  furnish,  the  standard 
by  which  to  determine  whether  any  other  killing  is  murder  in  the  firat  de- 
gree. Indeed,  it  is  clear,  without  argument,  that  the  words  "other  wiUfal, 
deliberate,  and  premeditated  killing,"  include  all  homicides  which  contain 
those  ingredients  in  any  degree  whatever.  There  may  be  more  deliberatioa 
and  premeditation  upon  the  killing  in  one  case  than  in  another,  bat  if  there 
is  any  at  all  it  is  murder  in  the  first  degree. 

No  Pabticular  Timb  Necbssabt. — It  follows,  from  what  has  just  been 
said,  that  if  a  killing  is  willful,  deliberate,  and  premeditated,  it  does  not 
matter  how  short  the  time  is  before  the  homicidal  purpose  is  carried  into 
execution.  The  question  is  not  how  long  did  the  prisoner  deliberate  before 
giving  the  fatal  stroke,  but  did  he  deliberate  at  all?  StaU  v.  Ah  Mook^  12 
Nev.  369.  So  swift  are  the  operations  of  the  mind,  and  so  quickly  may  the 
deed  follow  the  thought,  that  the  deliberation  and  premeditatioDy  the  de* 
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oiBion  and  the  act,  may  all  oooar  in  a  veiy  brief  space  of  tunew  "  There  need 
be  no  appreciable  space  of  time  between  the  intention  to  kill  and  the  act  of 
killing.  They  may  be  as  instantaneous  as  successive  thoughts  of  the  mind:" 
PeopU  V.  SaneJiez,  24  CaL  17;  PeopU  t.  CoUaf  49  Id.  166.  There  must  be 
deliberation  and  premeditation,  and  a  formed  desig^i  to  kill,  but  if  they  exist, 
it  matters  not  bow  short  the  time  before  the  killing,  it  is  murder  in  t^e  first 
degree.  "  Mature  reflection  and  deliberation  upon  the  act  of  killing"  are  not 
necessary:  Me  Adams  v.  State,  25  Ark.  405,  citing  and  approving  the  prin- 
cipal case.  "  A  purpose  to  kill  may  be  conceived  and  deliberately  executed, 
although  but  a  very  brief  time  elapse  between  the  conception  and  the  execu- 
tion of  the  purpose.  Deliberation  does  not  mean  brooded  over,  considered, 
reflected  upon  for  a  week,  a  day,  or  an  hour,  but  it  means  an  intent  to  kill, 
executed  by  the  party,  not  under  the  influence  of  a  violent  passion,  suddenly 
aroused,  amounting  to  a  temporary  dethronement  of  reason,  but  in  the  fur- 
therance of  a  formed  design,  to  gratify  a  feeling  of  revenge,  or  to  accomplish 
some  other  imlawful  purpose:"  Henry,  J.,  in  State  v.  Wieners,  66  Mo.  13, 
6  Cent,  L.  J. ,  70.  Says  Scott,  J.,  delivering  the  opinion  of  the  court  in  Bivens 
V.  State,  1 1  Ark.  (6  Eng. )  455: ' '  Premeditation  has  no  definite  legal  limits,  and 
therefore  if  the  design  to  kill  was  but  the  conception  of  a  moment,  but  was 
the  result  of  deliberation  and  premeditation,  reason  being  upon  its  throne, 
that  is  altogether  sufficient;  and  it  is  only  necessary  that  the  premeditated 
intention  to  kill  should  have  actually  existed  as  a  cause  determinately  fixed 
on  before  the  act  of  killing  was  done,  and  was  not  brought  about  by  provoca- 
tion received  at  the  time  of  the  act  or  so  recently  before  as  not  to  afibrd  time 
for  reflection." 

It  is  the  uniform  language  of  the  cases  that  deliberation  and  premedita- 
tion for  a  moment,  as  well  as  for  a  week  or  a  year,  will  render  an 
intentional  killing  murder  in  the  first  degree:  McKensae  v.  State,  26  Ark. 
334;  MiUerv,  State,  54  Alar  155;  PeopU  v.  Nichol,  34  CaL  211;  PeopU  v. 
Williams,  43  Id.  344;  State  v.  Dunn,  18  Mo.  419;  State  v.  Jennings,  Id.  435; 
StaU  V.  ShouUz,  25  Id.  128;  State  v.  Starr,  38  Id.  270;  State  v.  Hohne^  54  Id. 
153;  &aU  v.  Lane,  64  Id.  319;  StaU  v.  MiUain,  3  Nev.  410;  Donnelly  v. 
State,  26  N.  J.  L.  (2  Dutch.)  463;  Shoemaker  v.  State,  12  Ohio,  43;  State  v. 
Oarrand,  5  Or.  216;  Commonwealth  v.  DaUy,  4  Penn.  L.  J.  156;  Common^ 
wealth  v.  Drum,  58  Pa.  St.  16;  Anthony  v.  State,  Meigs,  265;  State  v.  Dale^ 
10  Yerg.  551;  Lewis  v.  StaU,  3  Head,  127,  147;  Jordan  v.  State,  10  Tex.  492; 
Duehbe  v.  State,  1  Tex.  App.  159;  Halbert  v.  StaU,  3  Id.  656;  Bennett  v. 
CommonweaUli,  8  Leigh,  745;  StaU  v.  Anderson,  5  Am.  Deci  648.  In  StaU 
V.  D€de,  10  Terg.  551,  the  pretended  provocation  and  the  killing  all  occurred 
within  from  five  to  twenty  minutes,  and  it  was  held  that  there  was  sufficient 
evidence  of  deliberation  and  premeditation.  In  Bennett  v.  Commonwealth,  8 
Leigh,  745,  a  half  an  hour  only  intervened  between  the  provocation  and  the 
killing,  and  it  was  held  sufficient.  In  McAdams  v.  StaU,  25  Ark.  405;  and 
MeKenxie  v.  StaU,  26  Id.  334,  only  a  brief  space  of  time  elapsed  between  the 
quarrel  and  the  killing,  and  it  was  held  enough.  There  must,  however,  be 
sufficient  time  for  deliberation  and  premeditation,  short  though  it  be,  to 
satisfy  the  jury  that  the  intention  to  kill  was  fully  and  consciously  formed 
in  the  mind,  and  was  not  the  offspring  of  rashness  and  impetuous  temper: 
Commonwealth  v.  Drum,  58  Pa.  St.  16.  If  there  was  provocation,  there  must 
be  sufficient  time  to  cool  before  the  blow  is  struck.  But  the  law  does  not 
and  can  not  measure  this  time.  Each  case  must  go  upon  its  own  dronm- 
■tances.    The  time  within  which  an  ordinary  man  would  cool  under  similar 
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circumstances,  may  be  said  to  be  reasonable:  CommonweaUh  v.  Green,  1  Ash. 
289;  KUpatrick  v.  CommonweaUh,  31  Pa.  St.  198. 

DELIBEBATIOy   AND    PREMEDITATION    NOT    PrESTTMED. — ^It   is  Well  Settled 

that  where  an  unlawful  killing  is  proved,  without  more,  the  presumption  ia 
that  it  is  murder  in  the  second  degree;  for  malice  will  be  presumed  from 
such  killing.  But  in  order  to  make  the  killing  murder  in  the  first  degree, 
deliberation  and  premeditation  must  bo  proved;  they  will  not  be  inferred 
from  the  killing:  People  v.  PoUer,  5  Mich.  1;  StaU  t.  MUchell,  64  Ma  191; 
State  v.  Lane,  Id.  319;  StaU  y.  TesUrman,  68  Id.  406;  Schltnker  y.  StaU,  2 
N.  W.  Rep.  710;  S.  C,  9  Neb.  300;  State  v.  MiUain,  3  Nev.  410;  StaU  v. 
Turner,  Wright  (Ohio)  20;  O'Mara  v.  CommonweaUh,  75  Pa.  St.  424;  Akey, 
State,  30  Tex.  466;  Hamhif  v.  State,  36  Id.  523;  CaldweU  y.  i^ate,  41  Tex. 
86;  Murray  y.  State,  1  Tex.  App.  417;  Bill  v.  CommonweaUh,  2  Orat.  594. 
In  Ake  v.  State,  30  Tex.  466,  it  appeared  that  the  deceased  came  to  where 
the  prisoners  were  skinning  a  beef;  that  a  tight  ensued;  that  the  bodies  of 
the  deceased  were  afterwards  found  fearfully  mangled,  showing  that  they 
had  been  chopped  to  death  with  axes,  and  bloody  axes  were  foond  in  the 
possession  of  some  of  the  defendants,  but  it  did  not  appear  who  began  the 
affray,  or  what  were  the  circumstances,  or  which  of  the  prisoners  used  the 
axes,  and  it  was  held  that  the  killing  could  not  be  presumed  to  be  more 
than  murder  in  the  second  degree.  In  Hamby  v.  State,  36  Tex.  523,  the 
evidence  showed  that  the  prisoner  and  the  deceased  had  been  drinking 
together  during  the  day,  but  no  quarrel  was  proved.  They  finally  separated, 
and  the  defendant  was  seen  riding  the  deceased's  horse.  The  deceased  after- 
wards came  in  seareh  of  the  defendant,  saying  he  wanted  to  get  his  horse 
back.  Not  long  after  the  defendant  was  seen  riding  rapidly,  the  deceased 
in  pursuit^  and  hallooing  to  him.  No  more  was  known  as  to  what  ooconed 
between  them,  but  shortly  afterwards  the  body  of  the  deceased  was  foand 
shot  in  the  back,  head,  and  side,  and  with  his  throat  cut,  lying  near  where 
he  had  been  pursuing  the  defendant,  and  it  was  held  that  tiie  circiunfltances 
did  not  warrant  a  conviction  of  murder  in  the  first  degree.  It  certainly 
would  seem  that  in  both  these  cases  there  was  some  evidence  of  deliberate 
killing,  in  the  fact  that  the  bodies  were  found  with  so  many  wonnda  upon 
them,  and  of  such  a  fearful  character. 

Evidences  of  Deliberation  and  PBSMSDrcATiON. — ^Althou^  delibera- 
tion and  premeditation  can  not  be  presumed  from  the  more  fact  of  an  un- 
lawful killing,  they  may  undoubtedly  be  inferred  from  the  ciroumstanoea  of 
the  homicide.  Indeed,  in  most  cases  there  is  no  other  evidence  of  their  ex- 
istence. A  deliberate  murderer  does  not  ordinarily  declare  his  purpose 
beforehand.  That  cireumstantial  evidence  is  competent  in  such  cases  fol- 
lows, therefore,  from  necessity:  Bivens  v.  State,  11  Ark.  (6  Bhig.)  455;  Fields 
v.  State,  52  Ala.  348;  McCoy  v.  State,  25  Tex.  33;  WUaon  v.  StaU,  43  Id.  472; 
Singleton  y.  State,  1  Tex.  App.  501;  HoweU  v.  CommonweaUh,  26  Grat.  995. 
The  circumstances  from  which  deliberation  and  premeditation  may  be  in- 
ferred in  such  cases  are  exceedingly  various.  They  may  consist  of  threats, 
preparation  of  weapons,  search  for  the  victim,  absence  of  provocation, 
dangerous  nature  of  the  instrument  used,  manner  of  using  it,  etc: 
Respuhlica  v.  Bob,  4  DalL  145;  CommonweaUh  v.  WiUiams,  2  Ash.  69; 
CommonweaUh  v.  Murray,  Id.  41;  CommonweaUh  v.  Oreen,  I  Id.  289; 
Clark  V.  Stale,  8  Humph.  671;  Svjan  v.  State,  4  Id.  139;  Burgew  v. 
CommonweaUh,  2  Verg.  Gas.  483;  Bennett  v.  CommonweaUh,  8  Leigh. 
745;  Commonwealtli  v.  Jones,  1  Id.  612;  UiU  v.  CommonweaUh,  2  Grat  594. 
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Where  after  an  affray  the  parties  separated,  and  some  little  time  had  inter- 
vened during  which  the  prisoner  had  made  several  threats,  and  at  last  seeing 
the  deceased  pass  the  door  jumped  np,  seized  a  musket,  and  shot  him  dead, 
and  Buhsequently  expressed  gratification  at  what  he  had  done,  the  evidence 
of  deliberation  and  premeditation  was  held  sufficient:  Commonwtalt/t  v. 
Qreen^  1  Ash.  289.  So  where  there  was  no  provocation,  or  only  slight  provo> 
cation,  and  the  prisoner,  after  using  opprobrious  language  to  the  deceased, 
suddenly  rose  and  shot  him,  having  previously  made  threats  against  his  life: 
MeKenxU  v.  State,  26  Ark.  334.  So  where  the  prisoner  evidently  provoked 
an  affray  for  the  purpose  of  using  a  deadly  weapon:  Clark  v.  State,  8  Humph. 
671;  StewaH  v.  State,  1  Ohio  St.  66;  StaU  v.  Wieners,  66  Mo.  13.  In  Me- 
Adams  v.  SUUe,  25  Ajk.  405,  it  appeared  that  there  had  been  no  previona 
trouble  between  the  parties.  The  prisoner  being  at  the  house  of  the  de- 
ceased, the  latter  came  out  with  his  gun,  saying  that  he  was  going  out  to 
hunt  squirrels.  Having  set  the  gun  down  tho  prisoner  took  it  up  and  pointed 
at  the  sister  of  the  deceased,  when  the  deceased  told  him  not  to  do  so, 
as  the  gun  was  loaded.  He  then  turned,  and  pointed  the  gun  at  the  de- 
ceased, sayin^^  "  I  will  shoot  you,"  when  the  sister  of  the  deceased  requested 
him  to  desist.  The  prisoner  then  put  the  gun  on  his  shoulder  and  began  to 
walk  away,  the  deceased  following  and  holding  out  his  hand  for  the  gun. 
Having  gone  a  few  steps,  the  prisoner  suddenly  wheeled  about,  saying,  "I 
will  ahoot  you,"  leveled  the  gun,  and  fired.  It  was  held  that  the  proof  oi 
deliberation  and  premeditation  was  ample.  So  where  the  parties  had  in  the 
course  of  a  quarrel  several  times  drawn  weapons  on  each  other,  but  finally 
aeparatedy  and  as  the  prisoner  was  walking  away  the  deceased  called  aftw 
him,  charging  him  with  cowardice,  when  the  prisoner  turned  and  asked  him 
if  he  meant  it,  and  on  his  replying  that  he  did,  immediately  shot  him:  At' 
Janton  v.  State,  20  Tex.  522.  So  where  the  prisoner,  without  provocation, 
assaulted  a  police  officer  who  was  trying  to  arrest  another,  knocked  him 
down  with  a  heavy  cart-rung,  and  returned  and  struck  him  again  as  he  lay 
upon  the  ground:  People  v.  Clark,  7  N.  Y.  393.  So  where  the  deceased 
having  called  at  the  prisoner's  house  and  asked  to  stay  all  night,  after  some 
words  the  prisoner  told  him  he  would  kill  him  if  he  did  not  go  away,  and 
the  deceased  having  renewed  his  application  a  few  minutes  afterwards,  tho 
prisoner  fired  the  fatal  shot:  Dale  v.  Slate,  10  Yerg.  549.  In  AlcCue  v.  Com* 
mcMwealth,  78  Pa.  St.  185,  there  appeared  to  have  been  no  quarrel  previous 
to  the  killing.  The  prisoner  and  the  deceased  occupied  the  same  house.  On 
the  day  of  the  homicide,  a  visitor  being  present,  the  prisoner  drew  a  pistol 
and  laid  it  on  the  window-sUL  The  visitor  asked  him  if  he  carried  a  pistol, 
when  he  replied  that  he  did;  that  it  stood  him  in  hand  to,  and  that  he  would 
probably  use  it  before  the  witness  thought.  The  deceased,  who  was  lying 
on  the  bed,  rose  and  said:  "  Yon  are  always  talking  of  putting  a  bullet  into 
somebody.  If  you  think  you  can  put  one  into  me,  come  out  and  try  it." 
He  then  threw  off  his  coat  and  ran  out  of  the  room.  The  prisoner  seized  his 
pistol,  ran  on,t  after  him,  and  when  he  got  within  four  feet  of  him,  fired  the 
shot  which  killed  the  deceased;  and  this  was  held  a  deliberate  and  premedi- 
tated killing. 

In  Oreen  v.  CommonweaWi,  83  Pa.  St  75,  the  parties  had  long  been  at  feud, 
and  the  prisoner  had  made  threats  against  the  deceased.  On  the  day  of  the 
homicide,  they  had  been  quarreling  at  the  house  of  the  deceased,  but  finally 
separated,  the  prisoner  going  towards  his  home  with  his  gun  on  his  shoulder. 
The  deceased  picked  up  the  poker,  ran  out  after  him.  and  called  to  him  that 
Am.  Pao.  Vol.  xviu— fiO 
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if  he  would  oome  back,  he  should  never  get  away  alive.  The  priaoner  tomed^ 
withan  oath,  aayiug,  **  I  have  been  waiting  for  that^"  advanced  towards  him 
and  fired,  and  afterwards  beat  him  over  the  head  with  the  gran;  abd  the  kill- 
ing was  adjudged  murder  in  the  first  degree.  Where  the  killing  is  done 
upon  a  sudden  difficulty,  it  may  be  attended  with  such  circamstances  o^ 
enormity,  malignity,  and  cruelty,  as  to  furnish  evidence  of  premeditation 
and  deUberation:  Duehbe  v.  State,  1  Tex.  App.  159.  So  when  the  prisoners^ 
after  making  frequent  threats,  took  the  deceased  and  whipped  him  to  deata: 
State  V.  Jennings,  18  Mo.  435. 

KiLLivo  ONB  Pebaon  whiuc  Attemftino  to  Kill  Anothkb. — ^There  is 
some  conflict  in  tbe  decisions  as  to  whether  or  not  a  killing  can  be  said  to  \m 
willful,  deliberate,  and  premeditated,  where  tbe  deceased  was  the  unintended 
victim  of  a  deliberate  attempt  to  kill  another  person;  as  where  a  husband,  in 
trying  to  kill  his  wife,  kills  the  infant  in  her  arms:  Commonwealth  v.  Doughs 
mrty,  1  P.  A.  Browne  (App.)  21.  The  better  doctrine  is  that  tlus  is  murder 
in  the  first  degree:  Id.;  States,  Raymond,  11  Nev.  98;  Warren \\  StaU,  4 
Gold.  130.  On  the  other  hand,  it  is  held  in  a  very  able  opinion  by  McKinney, 
J.,  in  Bratton  v.  State,  10  Humph.  103,  that  this  is  only  murder  in  the  second 
degree,  because  there  is  no  premeditated  design  to  kill  the  person  actually 
slain.  To  the  same  efiect  are  McCoy  v.  State,  25  Tex.  33;  Taylor  v.  Staie^  3 
Tex.  App.  387;  Halbert  v.  State,  Id.  656.  In  many  of  the  states,  as  will  bo 
seen  by  the  foregoing  reaumi  of  the  statutes  on  this  subjecti  this  class  of 
cases  is  expressly  provided  for. 

HoHiciDB  BT  Specified  Means  ob  is  CoMMnmro  Felont. — ^The  weight 
of  authority  is  in  favor  of  the  position  laid  down  in  the  principal  case  that 
where  a  homicide,  which  would  be  murder  at  common  law,  is  perpetrated  by 
any  of  the  means  mentioned  in  the  statute,  or  in  the  commission  of  any  of 
the  enumerated  felonies,  it  is  murder  in  the  first  degree,  without  further  evi- 
dence of  willfulness,  deliberation  and  premeditation:  Commonwealth  v.  JoneSf 
I  Leigh.  610;  Souther  v.  CommonweaWi,  7  Grat.  673;  HoweU  v.  CommonweaUh^ 
26  Id.  995;  Commonwealth  v.  Hanlon,  3  Brewst.  (Pa.)  461;  BiUy  v.  State^  9 
Humph.  646;  People  v.  Bealoba,  17  CaL  389;  State  v.  Brown,  7  Or.  186; 
State  V.  Cooper,  13  N.  J.  L.,  1  Green,  361;  State  v.  Pike,  49  K.  H.  399;  Buei 
V.  People,  18  Hun.  487.  Indeed  this  doctrine  is  no  where  controverted  with 
respect  to  homicides  committed  while  perpetrating  the  enumerated  felonies; 
and  in  those  cases  it  matters  not  that  the  killing  was  not  designed.  But 
where  a  homicide  is  committed  by  poison,  or  lying  in  wait,  it  is  held  in 
Commonwealth  v.  Dougherty,  1  P.  A.  Browne  (App. )  18,  that  the  intent  to  kill 
must  still  be  proved,  and  that  the  means  employed  merely  dispenses  with 
any  other  evidence  of  deliberation.  So  in  Comtnonwealth  v.  Keeper  iff  the 
Prieon,  2  Ash.  227»  it  is  said  that  a  specific  intent  to  kill  is  in  such  cases 
necessaiy,  and  that,  therefore,  where  poison  administered  to  produce  an  abor- 
tion undesignedly  kills  the  woman,  it  is  not  murder  in  the  first  degree.  So 
in  Bechtelheimer  v.  State,  54  Ind.  12S,  where  a  woman  was  killed  by  poison 
administered  to  excite  sexual  passion,  for  the  purpose  of  having  intercourse 
with  her.  So  in  State  v.  Doted,  19  Conn.  388,  it  is  said  that  murder  by 
poison  may,  notwithstanding  the  statute,  be  murder  in  the  second  degree. 
The  correct  doctrine  would  seem  to  be  that  if  the  offense  was  murder  at  com- 
mon  law,  and  is  perpetrated  in  one  of  the  specified  ways,  it  is  murder  in  tbe 
first  degree  under  tbe  statute. 

MuRDEB  1^  THE  SECOND  Dbobse. — In  those  states  where  all  murder  not 
of  the  first  degree  is  declared  to  be  of  the  second,  the  definition  of  the  former 
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deg^ree  defines  the  latter.  And,  in  general,  it  may  be  laid  down  that  every 
killing  done  malicioasly,  but  without  deliberation  or  premeditation,  and  not 
by  any  of  the  specified  methods  or  in  the  commission  of  the  enumerated  fel- 
onies, is  murder  of  the  second  degree:  State  v.  Decklotts,  19  Iowa,  447;  State 
T.  Aloort,  25  Id.  128;  PeopU  v.  Doyell,  48  Gal.  85;  CaldiveU  v.  State,  41 
Tex.  86. 

For  a  farther  consideration  of  the  different  degrees  of  mnrder,  the  defini- 
tiuns  of  the  words  "deliberate,**  "premeditated,"  "willful,"  etc.,  and  the 
duty  of  oonrts  to  instruct  juries  upon  the  true  meaning  of  these  words,  see 
SiaU  Y.  Sharp,  10  C.  L.  J.  390;  State  v.  Curtis,  10  C.  L.  J.  370,  and  the  notes 
to  both 
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AoooTJirr  Books,  when  admiasible  as  evidence,  649. 
Ai>vxBSK  Possession,  against  the  state  or  the  people,  490L 

claim  of  title  essential  to^  489. 

contract  to  convey  is  sufficient  title  to  base  upon,  490. 
Alteration,  of  instmments,  efifect  npon,  431. 
Anhcals  FEBiB  Naturje,  what  possession  of,  soffioient  to  maintain  action  of 

trespass,  553. 
AssiONVENT  roB  BENEFIT  07  Creditobs,  although  voidable,  may  be  affiruM^ 
by  creditor  accepting  dividends  thereunder,  622. 

frandulent  as  to  creditors,  is  good  between  the  parties,  623L 

one  who  assents  to  its  terms  can  not  attack,  621,  625. 

ratification  of  by  creditor,  when  voidable,  what  amounts  to,  622.  * 
AwABD,  published  on  Sunday  is  void,  426. 

Baileb,  finder  of  lost  chattels  is  a,  56. 

may  maintain  trespass  for  ehattels,  548. 

may  maintain  trespass  for  chattels  against  the  owner,  when,  560. 
Bailor,  action  by,  in  trespass  for  chattels,  557. 
Bequest,  to  corporation  when  void,  541. 

BoABD  OF  Education,  acts  of  when  legislative,  can  not  be  reviewed,  236. 
Bond,  performance  of  condition  in  is  excused,  if  prevented  by  act  of  God,  ol 
law,  or  of  the  obligee,  452. 

Certiorari,  to  review  proceedings  of  governmental  boards,  237. 

to  review  resolve  of  board  of  alderman,  237. 

to  review  resolve  of  board  of  education,  236. 

to  review  resolve  of  board  of  health,  237. 

to  review  resolve  of  town  meeting,  237. 

writ  of,  can  not  review  legislative  acts,  236. 

writ  of,  when  can  not  review  resolve  of  boards  of  education  and  the  like^ 
236. 
Ohancert,  jurisdiction  of,  over  person  and  property  of  infants  obtained  bf 
biU,  690. 

power  of,  over  person  and  property  of  infants,  689. 

power  of,  to  appoint  guardian  of  infants,  689. 
Chobes  in  Action,  rights  of  finder  of,  57. 
Citt,  garnishment  of  demands  due  from,  200. 
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Ck>N8iDEKATiON,  acknowledgment  of  receipt  of  in  a  deed  is  not  ooodosiTe. 

607. 
CoNTBAOT,  non-perfonnance  occaaioned  by  act  of  Qod,  or  of  law,  or  of  the 
obligee,  is  excused,  452. 

prohibited  by  public  policy,  is  void,  403. 

piphibited  by  statute,  is  roid,  403b 

regarding  location  of  depots,  when  void,  403b 
CoNYEBSioN,  action  by  finder  of  chattels  for  a,  65. 
Corporation,  bequest  to,  when  void,  641. 

devise  to^  is  void,  641. 

dissolution,  by  seizure  of  its  franchises.  461. 

dissolution,  by  suspension  of  business  or  transfer  of  all  its  property,  402» 

dissolution,  must  generally  be  judicially  declared,  461. 

equity  jurisdiction  in  favor  of  creditor  of,  against  stockholdttrSk  462. 
CoRFORATiON,  misnomer  of,  in  a  contract.  710. 

misnomer  of,  not  a  ground  for  a  nonsuit,  710. 

stockholders,  liability  of  for  debts  of,  462. 

stockholders,  liability  of  for  unpaid  stock,  462. 

stockholders,  liability  of  on  their  subacription,  462. 
Ck)BPORATioN  Meeting,  adjournment  of,  when  valid,  108. 

notice  of,  general  not  required,  103. 

notice  of,  how  given,  103. 

notice  of,  how  waived,  103. 

notice  o(  special,  required,  103. 

notice  of,  when  required,  102. 
CoTBi&NT,  conversion  of  property  of  ootanaiioy  by  Mia   or  deatmotioB 
thereof,  603. 

li^ts  of,  as  against  each  other,  669, 660. 

right  of  to  use  common  estate,  659. 
CouNTT,  garnishment  of  demands  due  from,  209L 
CBEDnoRS,  assignment  for  benefit  of,  although  fraadnleDt*  may  be  affirmed 

by,  622. 
Gbops,  on  lands  held  by  entireties,  383. 
Or  PRES,  doctrine  of,  not  recognised  in  North  Oarolina,  69L 

Dajcaobs,  measure  of,  for  trespass,  726. 

Declarations,  of  possessor  against  his  own  title,  when  evidence^  118^ 

Definition,  of  constructive  possession,  663. 

of  deUberate,  778,  779. 

of  distinction  between  legislative  and  judicial  aots^  236. 

of  estate  of  entireties,  377. 
DcFiNrrioN,  of  force  as  used  in  st-atutes,  141,  146. 

of  forcible  entry,  139,  140,  144,  145,  147. 

of  ministerial  acts,  236. 

of  murder  in  first  degree,  774,  784. 

of  murder  in  second  degree,  774,  784. 

of  premeditated,  778,  781. 

of  strong  hand  as  used  in  statutes,  142,  146. 
Depots,  contra^sts  regarding  location  of,  when  void,  403. 
Detinue,  distinguished  from  trover,  5C3. 
Devise,  to  corporation  is  void,  541. 
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BBtate  bt  £ntibxti£S,  crops  raised  on  land  held  by,  383. 

defined,  377,  37a 

difference  between,  and  joint  tenancy,  378. 

dissolution  of,  388. 

effect  on,  of  statutes  abolishing  joint  tenancy,  380. 

effect  on,  of  statutes  regarding  property  of  married  woman,  38L 

how  created,  383. 

husband  and  wife,  hold  as  one  person,  384. 

husband  and  wife,  whether  may  take  by  moieties,  384,  88S. 

in  personal  property,  382. 

in  United  States,  380. 

in  what  may  exist,  382. 

may  be  created  by  gift,  378. 

origin  and  nature  of,  377,  37& 

power  of  husband  over,  386,  388. 

sale  of,  under  execution,  387. 
Estates  or  Dbcboxnts,  settlement  of  all  matters  in,  belongs  to  oouti  of 

probate,  116. 
EiacnoN,  wagers  on,  whether  before  or  after  are  illegal,  500. 
EviDMNcs,  inquisitions,  admissibility  and  effect  of,  421. 
Execution  Sals,  of  estates  held  by  entireties,  387. 

of  partner's  property  under  writ  against  the  firm,  283. 
EzECUTOB,  when  may  recover  assets  fraudulently  transferred  bj  the  daoe* 
dent,  676. 

FiKDXB,  of  choees  in  action,  acquires  no  titl^  thereto^  57* 

of  lost  chattel,  is  a  bailee  thereof,  56. 

of  lost  chattel,  special  property  acquired  by,  67. 

of  lost  chattel,  trover  by,  after  owner  is  found,  66. 

of  lost  chattel,  when  may  maintain,  56. 
FoBCZBLX  Entbt,  a  show  of  force  is  sufficient,  142. 

defined,  139,  140,  145. 

distinguished  from  forcible  detainer,  143. 
.  force  in  expulsion,  when  need  not  be  actually  used,  142;  146w 

history  of,  the  law  regarding,  139. 

history  of,  proceedings  to  try  question  of,  140. 

how  and  punished  as  a  crime,  139,  140. 

in  the  absence  of  the  occupant  or  owner,  142,  143,  147. 

intruder  can  not  show  title,  147. 

occupant  need  not  have  title,  147. 

possession  essential  to  plaintiff^  147. 

taking  possession  of  realty  by  force  essential  to,  141. 

taking  possession  unlawfully  is  not  a,  141. 

terror,  circumstances  of,  146,  147. 

OABinsHMSNT,  disbursing  officer  of  government  not  liable  to.  20L 
of  moneys  due  from  cities,  204. 
of  moneys  due  from  county,  203. 
of  moneys  due  from  state  or  United  States,  200. 
reasons  for  denying  right  to  garnish  public  officers,  200. 
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OuAiu>iANS  IK  Chancery,  powers  of,  at  common  law,  689,  691. 
continue  until  majority  of  infant,  690. 
difference  between,  and  testamentary  goardian,  690. 

Husband  and  Wnrs,  when  and  whether  may  acquire  realty  bj  moieties^ 
384, 385. 

iNJUNcnoN,  against  alienation  by  debtor,  719. 
Inquisitions,  defined,  421. 

when  evidence  against  third  persons,  421. 
Insolvenct  of  maker  does  not  dispense  with  necessity  of  notioe  to  ohaige  in*^ 

dorser,  652. 
Intoxication,  evidence  that  homicide  was  committed  by  person  in  a  state 

of,  782. 

JuDGiiENT,  in  trespass  de  bonis  agportatU  passes  the  title  to  the  goods,  604b 

when  title  passes  by,  604. 
Judicial  Officers,  liability  of,  for  misconduct,  440. 

who  protected  from  liability  as,  440. 
Jxtdicial  Sale,  puffers,  employment  of,  666. 
Joint  Tenancy,  distinguished  from  tenancy  by  entireties,  378L 
Joint  Tenants,  trustees,  whether  they  hold  as,  168. 

Lands,  entry  on  by  force  formerly  permitted,  139. 

entry  on  by  force  not  now  permissible,  140. 

forcible  entry  on,  statutes  in  ESngland  regarding,  140. 
Lease,  a  letting  of  land  on  shares  is  not  a,  445. 

Lboislative  Acrrs,  can  not  be  controlled   by  certionyn,  prohibitioii»  cr 
mandate,  236. 

defined,  236. 
Lessor  of  Chattels,  action  by,  for  trespass,  557. 
IdABiLiTT,  of  judicial  officers  for  their  misconduct,  440. 
Lost  Chattel,  discovery  of  owner,  effect  on  finder's  right  to  reoorer  for  oon« 
version,  56. 

finder  of,  when  may  maintain  trover,  55. 

place  of  finding  does  not  affect  finder's  rights,  69. 
Lunacy,  inquisition  of,  and  its  effect  as  evidence  against  third  persooa,  422. 

Mandamus,  not  issued  to  legislative  bodies,  239. 

to  compel  municipality  to  levy  tax,  240. 
Married  Women,  deed  of  not  acknowledged  according  to  statute  void,  450. 

deed  of  not  acknowledged  according  to  statute  may  be  reacknowledged 
and  delivered,  450. 
Ministerial  Acts,  defined,  236. 
Misnomer,  of  corporation,  effect  of  in  contract,  710. 

of  corporation,  how  taken  advantage  of  in  pleading,  710. 
Money  Voluntarily  Paid,  can  not  be  recovered,  443. 
MoRTOAOEB  OF  CHATTELS,  actiou  by,  tu  trcspsss  for  injury  tfaereU^  6SS^ 

558. 
Mortgagor  or  Chattels,  action  by  in  trespass  for  injuries  thereto.  661. 

retaining  possession  of  chattels,  effect  of,  708. 
Murder,  deliberation  and  premeditation,  not  presumed,  778. 

deliberation  and  premeditation,  what  sufficient  proof  of,  778. 
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MuBDSB,  different  degrees  of,  not  recognised  at  common  law,  774. 

different  degrees  of,  Pennsylvania  statute  defining,  774. 

different  degrees  of,  statutory  provisions  regarding,  774,  777. 

in  first  degree,  constitoents  of,  777,  784. 

in  first  degree,  how  differs  from  second  degree,  777»  784 

in  first  degree,  intent  to  kill,  whether  essential  to,  778. 

in  first  degree,  must  be  willful,  deliberate  and  premeditated,  778*  786^ 

killing  done  in  commission  of  a  felony,  786. 

killing  ono  person  while  attempting  to  kill  another,  786. 
MuKiciPAL  CoBFOKATiON,  garnishment  of,  204. 

garnishment  o^  reasons  for  denying  right  of,  204 

garnishment  of,  where  allowed,  205,  207. 

garnishment  of,  where  refused,  205,  207. 

K>  ExxAT,  law  relating  to  the  use  of  in  the  United  States,  719. 

nature  and  purpose  of,  719. 
Notice   of  Corporation  Mxetino,  essential  to  validity  of  prooeedingSi 
when,  102. 

must  be  given  personally,  when,  102. 

must  be  given  to  all  persons  entitled  to  be  present*  102. 

not  required  for  regular  or  stated  meeting,  103. 

of  special  meeting,  when  must  state  object  of,  103 

waived,  how  and  by  whom,  103. 

what  should  state,  104. 

O08TER,  what  amounts  to,  by  one  cotenant  against  his  fellow-tenant,  669. 

Pastnxrship,  admissions  made  by  partner  after  dissolution  of  firm,  516 
Partner's  Separate  Estate,  debts  to  which  it  may  be  applied,  280. 

debts  to  which  it  may  be  applied,  early  rule,  280. 

debts  to  which  it  may  be  applied.  Lord  Hardwicke's  rule,  280. 

debts  to  which  it  may  be  applied,  Lord  Loughborough's  rule,  280. 

sale  of  under  execution  against  firm,  283. 

to  be  applied  in  equity  to  his  separate  debts,  28L 

when  joint  creditors  may  resort  to,  281,  282. 
Payments,  application  of,  515. 
P06SESSION,  definition  of  constructive,  553. 

kinds  of  as  classified  by  Judge  Cooley,  547. 

of  agent  or  servant  does  not  entitle  him  to  sue  in  trespass,  649L 

of  bailee,  when  entitles  him  to  sue  in  trespass,  649,  650. 

of  mortgagor  entitles  him  to  sue  in  trespass,  651. 

requisite  to  maintain  trespass  for  chattels,  547. 

retention  of,  by  vendor  or  mortgagor,  effect  of,  708w 

what  essential  to  recover  for  forcible  entry,  147. 

what  requisite  to  constitute  actual,  552. 
Fbobatb  Courts,  exclusive  jurisdiction  of,  to  settle  estates,  116b 
Pbohibitxon,  granted  only  to  prohibit  judicial  acts,  238. 

not  granted  to  prohibit  acts  of  legislation,  238. 

when  granted  to  prohibit  acts  of  boards  of  supervisors,  238. 

BxPLEvnr,  does  not  lie  for  products  of  lands  held  adversely  to  plaintiff^  44flL 
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Seaman,  not  entitled  to  wages,  unless  freight  is  earned,  496. 
Servant,  possession  of,  is  in  law  the  possession  of  master,  549. 

possession  of,  when  will  not  sustain  action  of  trespass,  549. 
&PBCIAL  Meetino  of  Corporators  or  directors,  notice  of  contents  o^  103L        . 

of  corporators  or  directors,  notice  of  effect  of  want  of,  102. 

of  corporators  or  directors,  notice  of  waiver  of,  103. 

of  corporators  or  directors,  notice  of,  when  required,  102. 
Special  Property,  acquired  by  finder  of  lost  chattel,  57. 
State,  garnishment  of  demands  due  from,  200. 
Statutes  defining  murder  in  its  different  degrees,  774,  777. 

in  England,  prohibiting  and  punishing  forcible  entries,  140. 

in  United  States,  prohibiting  and  punishing  forcible  entries,  147. 

must  be  construed  to  operate  prospectively  only,  127. 

repeal -by  implication  not  favored,  542. 
Statute  of  Limitations,  when  once  begins  to  run,  its  operation  k  mfk 

suspended  by  any  subsequent  disability,  649. 
SuiTDAY,  award  signed,  but  not  published  on,  is  valid,  426- 

jttdicial  acts  done  on,  when  void,  426. 

non^judicial  acts  done  on,  generally  vslid,  426. 

verdict  may  be  received  on,  427. 
SuBVivoBSHiP,  in  efttate  granted  to  co-trustees,  163. 

Tax,  levy  of  compelled  by  mandamus,  240. 

Tax  Sale,  combination  to  purchase  at,  566 

Tenant,  one  who  rents  lands  on  the  shares  is  not  a  lessee,  445b 

Title  does  not  justify  forcible  entry,  147. 

Tbesfass,  action  by  executor  or  administrator  for,  554. 

by  mortgagee  of  chattels,  552. 

by  mortgagor  of  chattels,  551. 

constructive  possession,  what  sufficient  for,  553 

gist  of  action  is  the  injury  done  to  plaintiff's  poflscssion,  546. 

measure  of  damages  in,  726. 

possession  to  maintain  classified,  547. 

posoession,  what  essential  to,  547. 

what  possession  of  animals/i?reB  naiurcB  sufficient,  553. 

what  possession  of  fixtures,  essential  to  action  of,  552. 

who  may  maintain,  726. 
Tbesfass  op  Chattei^  action  by  owner,  property  being  in  his  servanti  65^ 

action  by  owner,  when  property  has  been  leased  for  specific  period,  667. 

action  by  owner,  when  property  has  been  loaned  or  let»  556. 

action  of,  by  vendee,  before  delivery  to  him,  558. 

actual  possession  necessary  to  sustain  action  of,  what  is,  552,  564. 

bailee  may  maintain,  548,  550. 

possession  alone,  when  and  against  whom  sufficient,  548. 

possession  of  servant  does  not  entitle  him  to  sustain,  549. 

possession,  though  tortious,  against  whom  sufficient,  54& 

property  in,  when  essential,  548. 
Trover,  by  finder  of  lost  chattel,  55,  59. 

by  one  tenant  of  a  chattel  against  the  other,  503. 
Trustees,  survivorship  in  granted  to,  163. 

joint  tenancy  between,  163. 
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CvTTKD  8tatbs»  garnishment  of  demands  due  from,  200. 

Vexdbb  op  CnATTEUB,  may  sustain  action  of  trespass  before  delivery  to  him* 

55& 
Vkxdoe,  retaining  possession  of  chattels  sold,  effect  of,  708. 
Verdict,  may  be  received  on  Sunday,  427. 

Waoers,  on  election,  whether  made  before  or  after  the  vote  is  taken*  art 

illegal,  500. 
WaiVKR  of  want  of  notice  of  corporation  meeting,  103. 
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ACKNOWLEDGMENTa 
See  Deeds,  7,  8. 

ACTIONS. 

Date  of  Commkncement  of  Action. — An  action  is  instituted  by  the  aorvica 
of  the  writ,  and  the  officer's  return  of  the  service  is  prima/aeie  evidence 
of  the  time  of  the  commencement  of  the  action.     Perkm$  ▼.  PerJ^ns, 

i2a 

ADULTERY. 
See  Criminal  Law,  tL 

ADVERSE  POSSESSION. 

1.  MoBTOAOB,  When  Barred  bt  Adverse  Possession.  —  Adverse  posses- 

sion of  personal  property  for  the  statutory  period,  vests  the  title  thereto 
in  a  vendee  of  the  mortgagor  without  actual  notice  of  the  mortgage, 
although  he  may  have  constructive  notice  thereof;  and  such  possession  ia 
bar  to  a  suit  to  enforce  the  lien  of  the  mortgage.  Young  v.  Wiseman^ 
176. 

2.  Adverse  Possession,  Proof  of.— Refusal  by  one  in  possession  of  land 

under  claim  of  title  to  permit  a  survey  of  the  premises  to  be  made  by 
the  true  owner,  is  conclusive  proof  of  an  adverse  holding.  La  FrcmboU 
V.  JackBoUy  463. 

8.  An  Effectual  Deed  is  Unnecessary  to  the  commencement  of  an  ad- 
verse possession  under  the  statute  of  limitations.     Id» 

i.  Entry  under  Color  of  Title,  however  groundless  the  title  may  be,  is 
sufficient,  if  bona  fide,  to  constitute  an  adverse  possession.    Id, 

6.  Possession  and  the  Quo  Animo  of  the  possessor  are  the  tests.    Id, 

6.  Possessor's  Belief  of  the  Validity  of  His  Titlb,  from  what  circum- 

stances inferred.    Id, 

7.  Claim  under  a  Written  Contract  to  convey,  which  equity  would  spe- 

cilically  enforce  i^gainst  the  vendor,  is  a  sufficient  claim  under  color  of 
title  to  support  an  adverse  possession  within  the  statute  of  limitations. 
Id, 

8.  That  Claim  of  Title  was  Made  under  a  Foreign  Government  can 

not  be  inferred  by  the  court,  so  as  to  invalidate  a  title  by  adverse  posses- 
sion, unless  specially  found  by  the  jury.     Id, 

9.  Title  in  the  People  is  not  Barred  by  adverse  possession,  short  of  forty 

years.     Id, 

10.  Grantee  of  the  People  is  Barred  by  twenty  years'  adverse  posses- 
sion after  his  title  accrued,  though  it  commenced  before.     Id, 

11.  Possession  without  Claim  of  Title  never  confers  title.    Id, 
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12.  Claim  of  Tttu,  howxteb  GBOuin>Li88»  maket  a  p  wwrion  advcwa^  and 
Buch  possenion  will  ripen  into  title  against  the  people  or  an  individnaL 
Id. 

13.  PosssssiON  AND  8U0H  iMPBOVDoaiT  AS  IS  CusToiCABT  with  ownen, 
without  disavowal  of  title,  payment  of  rent^  or  reoognition  of  title  in 
another,  will  raise  a  presumption  of  an  entiy  and  holding  as  absolute 
owner.    Id. 

14.  TiTLS  Prxsumxd  Lawfui^  Whkn.  —  Where  a  party  is  in  possession 
claiming  title  without  showing  what  that  title  is,  it  will  be  presomed 
lawfuL     Per  Golden,  senator.    Id. 

1&  Possession  not  Advxrss  in  its  Commbngdcxnt  may  become  so  by  a 
subsequent  claim  of  title  amounting  to  actual  ouster.  Per  Speooer,  sen- 
ator.   Id. 

16.  Desd  UNDER  WHICH  Tttue  IS  Cladoed  need  not  be  prodnoed.  PerVuAm^ 
senator.    Id. 

17.  Defec'I'IVE  Deed  does  not  prevent  possession  thereunder  from  beiag  ad- 
verse.   Per  Stebbins,  senator.    Id. 

18.  Grant  of  Foreign  Government  may  be  the  foundation  of  an  advene 

possession.    Per  Vide,  senator,  denying  Jackmm  v.  Waiere,  12  Johns. 

36&    Id. 

AGENCY. 

General  AaBRT  of  Corporation  has  no  Power  to  Gohtbt  the  real  eststa 
of  the  corporation;  to  effect  such  an  object  a  speoafio  aathority  Is  indis- 
pensable.   8iow  V.  ITyM,  99. 

See  EviDENGE,  11,  21. 

AUMONT. 
See  Marriage  and  Divoroi^  &. 

ALTERATION  OF  INSTBUMENTa 

L  Alteration  of  a  Lease  for  Tears^  even  in  an  immataial  part^  hf  om 
claiming  a  benefit  under  it»  destroys  his  right  of  action  on  it.  LeioU  ▼• 
Payn»427. 

2.  Cancellation  or  Loob  of  a  Deed  does  not  divest  title  vested  under  11 

Id. 

3.  When  an  Estate  can  not  have  Existenob  rot  bt  Deed,  the  frandolsnl 

destruction  of  the  deed,  by  the  holder  of  the  estate,  destroys  his  remedy 
thereon  as  well  as  his  estate.    Id. 

4  An  Estate  which  mat  Exist  without  Deed  is  not  destroyed  by  the 
fraudulent  cancellation  and  destruction  of  the  deed  conveying  it»  by  the 
holder  thereof,  but  his  right  of  action  on  covenants  contained  therein  is 
gone.    Id. 

S.  Bent  Charge  Exists  onlt  bt  Dbrd,  and  therefore,  both  deed  and  estate 
are  destroyed  by  a  fraudulent  alteration  of  the  deed.     LL 

t.  Where  a  Lease  is  Executed  in  Dupucate,  each  party  receiving  one^ 
both  are  originals;  the  fraudulent  alteration  of  one  of  them,  by  the  parfy 
holding  it,  does  not  destroy  his  estate  under  it»  if  the  other  remains  in- 
tact    Id, 

7.  Alteration  in  a  Bond  bt  the  Obugeb,  in  a  point  not  material,  avoids 

it.    Id. 

See  Equxtt,  16. 
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AMENDMENTS. 

L  LostPafeb& — OralProot  hay  be  Received  and  recorded  at  a  term  sub- 
•eqnent  to  which  a  jndgment  was  entered,  showing  the  loss  of  process  and 
the  nature  of  the  sheriff's  return  thereon,  for  the  purpose  of  upholding  a 
judgment.     Gentry  v.  HuUhd'aft^  172. 

2L  Exhibtts  in  Chanceby,  which  are  lost  or  mislaid  after  the  decree,  may  bo 
supplied  at  a  subsequent  term.     Id, 

8.  Amendments  after  Writ  ov  Error. — If,  during  the  pendency  of  a  writ 

of  error,  proof  is  made  by  the  defendant  in  error,  to  the  court  of  original 

jurisdiction,  of  the  existence  and  loss  of  the  process  and  sheriff's  return, 

the  absence  of  which  is  the  only  error  assigned  in  the  appellate  court, 

upon  such  proof  being 'certified  to  the  latter  court,  the  judgment  will  be 

afi&rmed.    IdL 

See  Execxttions,  21. 

APPLICATION  OP  PAYMENTS. 

1.  AmJGATiOK  OF  Payments. — A  Person  Indebted  to  Another  on  differ^ 
ent  demands,  upon  making  a  payment  may  apply  it  to  any  demand  he 
pleases;  if  he  fails  to  do  so,  the  creditor  may  appropriate  the  payment  as 
be  pleases.    Baker  y.  StackpooU,  608. 

2L  Where  the  Parties  do  not  Afpropriatb  a  Payment*  the  law  makes 
the  appropriation,  according  to  certain  presumptions.     Id, 

8.  Payment  by  Partner,  Application  of. — A  creditor,  having  a  demand 
against  a  firm,  and  a  later  demand  against  one  of  the  partners,  upon  re- 
ceiving an  unappropriated  payment  from  such  partner,  may,  it  seemsi 
apply  it  first  to  the  partner's  individual  debt;  but  the  residue,  at  leasts 
must  be  appropriated  upon  the  firm  debt,  and  can  not  be  retained  and 
applied  on  future  demands  against  such  partner.    Id, 

4k  Crxditob  oav  not  Rstain  Payment  to  apply  on  future  demands,  leaTing 
a  prior  debt  unpaid.    Id, 

ARBITRATION  AND  AWARD. 

AiTiB  Submission  of  all  Demands  in  controversy,  between  the  parties  to 

arbitrators,  and  a  final  award,  one  of  the  parties  can  not  be  relieved  as 

to  a  claim  which  he  forgot  to  lay  before  the  arbitrators.     McJinueif  r 

Travtrm^  43. 

ARREST. 

Skbtiob  of  a  Writ  of  Capias  ad  Respondendum,  by  delivery  of  a  oopy 
thereof,  is  not  an  arrest  within  the  meaning  of  the  act  exempting  from 
arrest  peraoos  necessarily  attending  on  courts.    HuniSngton  v.  HhuUa^  660L 

ASSAULT  AND  BATTERY. 
See  Damages,  2. 

ASSIGNMENT. 
See  Fraudulent  CoNVEYANcna^  2;  8. 

ATTACHMENT. 

Tte  Answers  of  a  Garioshee  on  a  foreign  attachment,  given  In  reply  to 
interrogatories  by  the  plaintiff,  may,  on  a  scire  facias  against  the  gar- 
nishee, be  contradicted  by  showing  that  he  swore  differently  on  another 
occasion.     Adlum  v.  Yard^  GOA. 
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attoeney  and  cliekt. 

1.  As  Attobnet  at  Law  has  no  Autuoritt  to  enter  a  retnaat,  thai  bdnc 

a  perpetual  bar.     Lambert  y.  Sajul/ord,  149. 

2.  Attorney  is  not  Privileoed  from  Disclosiko  Facts  which  he  might 

have  known  without  being  an  attorney  in  the  caoae.    &Umejf  v.  McNa^ 

666. 

BANKRUPTCY  AND  INSOLVENCY. 

DnCHABGB  OAK  NOT  BE  CONTRADICTED  in  pleading,  if  the  fltatate  makes  it 
oonclasive  as  evidence.     Cunwngham  v.  BuekUn^  432. 

BONA  FIDE  PURCHASERS. 

1.  Bona  Fide  Purchaser,  Plea  of,  When  Available.— To  make  the  plea 

of  a  bona  fide  purchase,  without  notice,  available,  the  want  of  notice  must 
be  denied  positively,  and  the  person  pleading  it  must  have  completed 
his  purchase  by  paying  all  the  consideration,  and  receiving  his  convey- 
ance; and  if,  before  either  of  these  events,  he  had  received  such  informa- 
^on  as  would  put  a  prudent  man  upon  inquiry,  his  idea  must  fsil.  Nantz 
v.  McPherson,  216. 

2,  Creditor  who  Takes  a  Mortqage  to  secure  an  antecedent  debt,  with- 

out releasing  a  surety,  is  not  a  purchaser  for  value,  without  notice. 
Donaldson  v.  Bank  qf  Cape  Fear,  577. 

8.  Bona  Fide  Purchaser  from  Fraudulent  Grantee. — ^Where  a  convey- 
ance is  fraudulent  as  to  creditors  of  the  grantor,  but  the  grantee  subse- 
quently conveys  to  a  bona  fide  purchaser  for  value,  who  has  no  notice  of 
the  fraud,  the  latter  will  be  protected  against  the  creditors  of  the  prior 
fraudulent  grantor.    Coleman  v.  Cocke,  757. 

4k  Such  Purchaser's  Failure  to  Record  his  Convetance  does  not  im« 
pair  his  right,  where  his  grantor's  interest  attached  before  the  contesting 
creditor  procured  his  judgment.    Id, 

See  Executions^  17. 

BONDa 

L  Bond  with  Payee's  Name  in  Blank,  given  with  authority  to  fill  up  the 
blank,  will  entitle  the  payee  to  insert  his  name.     Boardman  v.  (7ore,  73. 

S.  Such  Authortit  Need  not  be  under  Seal  nor  in  writing;  it  may  rest 
in  paroL    Id, 

8.  Performance  oe  the  Condition  of  a  Bond  becoming  impossible  by  the 
act  of  God,  or  of  the  law,  or  of  the  obligee,  is  excused,  and  no  action 
lies  thereon;  as  where  a  recognizance  is  given  for  a  sheriff's  appearance 
on  attachment,  and  he  is  sick  at  the  day  and  afterwards  dies.  People  v. 
Manning,  451. 

4k  Such  Recognizance  Differs  from  that  of  Special  Bail  in  a  cavil  suit 
in  this  respect.     Id, 

6w  Where  a  Bond  Assigned  in  Blank  is  left  by  the  assignee  thereof,  in 
the  possession  of  a  person  to  whom  one  of  the  obligors,  not  knowing  that 
the  person  so  holding  it  was  not  the  real  owner,  paid  a  portion  of  the 
amount  payable  thereon,  such  payment  will  be  deducted  from  the 
amount  due  on  the  bond;  but  an  agreement  by  such  holder,  to  release 
the  obligor  from  all  further  liability  on  the  bond,  will  not  bind  the  as- 
signee.    Stoney  v.  McNeil,  666. 

See  Alteration  of  Instrumeih^  7;  Equity,  1;  Pleading  and  Practicb,  2» 

4,  5;  SuRETi-snir,  2,  3,  7. 
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books  of  account. 

See  Evidence,  22. 

CONFESSIONS. 
See  Criminal  Law,  6,  7,  8,  9,  10, 11. 

CONFLICT  OP  LAWS. 

A  Wm  VAT  Cladc  Acquxsts  and  Gains  made  in  LoaiBiana,  althoagh  ahe 
was  married  abroad  and  never  came  in  it.     CoU^b  Widow  v.  Hia  ExectUara, 

24L 

See  Marriage  AND  Divorce,  11. 

CONSIDEEATION. 

L  A  SumoiBNT  Consideration  is  essential  to  the  validity  of  a  contract  in 
writing  nnder  the  statute  of  frauds.     Brown  v.  Adamst  3(>. 

2L  Mere  Written  Contract  is  of  no  Higher  Dignitt  than  one  by  parol, 
and  a  consideration  therefor  must  be  proved.     Cook  v.  Bradley,  79. 

8.  Moral  Obuoation  is  not  Sufficient  to  support  a  contract,  except  in 
cases  where  a  good  or  valuable  consideration  has  once  existed.     Id, 

4  A  Son  is  under  no  Legal  Obuoation  to  pay  debts  previously  con- 
tracted by  his  indigent  father  for  the  latter*s  necessary  support;  and  his 
written  promise  to  pay  such  debts  is  without  consideration,  and  therefore 
incapable  of  being  enforced  in  law.     Id, 

fk  Bale  of  an  Equitable  Title  is  a  good  consideration  for  a  promiseb 
WlMeck  V.  WhUbeek,  603. 

6.   CONVETANOB  BT  A  ThI&O  PBBSON  IS  A  GoOD  CONSIDERATION  foF  ft  pronUBe 

by  the  grantee  to  pay  for  the  land  where  the  conveyance  is  made  at  the 
laetanoe  and  for  the  benefit  of  the  promisee.    Id. 
See  CoBTRAOTS,  2,  4;  Deeds  2,  4,  6,  10;  Negotiable  Instrukexvtb,  9. 

CONSTITUTIONAL  LAW. 

Av  Act  of  the  Legislature  directing  sales  under  decrees  in  chancery  on 
longer  credit  than  was  allowed  at  the  date  of  the  contract  is  nnoonsti* 
tationaL    January  v.  January,  211. 

CONTRACTS. 

L  Entibs  Conibaot. — ^A  contract  to  serve  for  three  months  at  an  agreed 
salary  per  month,  is  entire,  and  if  the  service  is  left  before  the  expira- 
tion of  the  three  months  no  recovery  can  be  had.     Wrig/U  v.  Turner,  3S. 

%  Date  and  Subscribing  Witnesses  of  two  agreements  being  the  same^ 
the  presumption  is,  until  evidence  is  adduced  to  the  contrary,  that  one 
forms  the  consideration  of  the  other.     Aldridge  v.  Bimey,  183. 

8.  Illegal  Contract. — A  contract  designed  to  defraud  the  government  or 
to  defeat  the  policy  of  a  statute  of  the  United  States  is  illegal,  and  a 
cause  of  action  based  upon  it  cannot  succeed  in  any  court  of  justice. 
OuUek  v.  Ward,  389. 

4k  Unlawful  Consideration. — An  obligation,  executed  in  consideration  of 
an  agreement  that  the  obligee  would  forbear  to  compete  with  the  obligor 
in  offering  proposals  for  the  carrying  of  the  United  States  mail  on  a 
certain  route,  is  founded  on  an  unlawful  consideration,  and  therefore 

void.     Id, 

See  Consideration;  Fraud,  1,  2;  Wagers. 
Ax.  Dso.  Vol.  ZYUI— 61 
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conversion, 

See  Trovkb. 

CORPORATIONS. 

L  Acts  Dohx  at  ▲  Cobpobatiok  Meeting  of  which  notioe  was  not  gtYcn  is 
the  nuumer  prescribed  by  its  charter  or  by-laws  are  Toid;  and  where  no 
mode  of  giving  notice  is  provided  by  charter  or  by-Uws,  persoDal  notioe 
most  be  given  to  the  stockholders.     Stow  v.  Wyne,  99. 

8L  CoBPOBATiON  18  DISSOLVED  BT  SuFVERiNO  AcTS  destmctive  of  the  object 
for  which  it  was  instituted;  as  where  a  maniifactDring  corporation  oeaaea 
to  act  as  such,  having  expended  all  its  estate  and  become  bankrapt^ 
Briggs  v.  Pennirrum,  454. 

8,  Mekb  Election  of  Trustees  to  keep  the  corporation  in  eTistcmce  w£Q 
not  prevent  sach  dissolution.    Id. 

4  Stockholder's  LiABiurr. — ^Under  a  statute  making  stockholders  liable 
for  debts  existing  against  a  corporation  at  the  time  of  its  diasolntion,  to 
the  extent  of  their  respective  shares,  snch  liability  extends  not  merely 
to  the  loss  of  the  amount  of  the  stock,  but  to  a  further  sum  equal  to 
such  amount,  if  necessary,  to  pay  the  debts.     Id. 

S.  Stogkhoij>ebs  who  are  Themselves  Creditobs  are  entitled  to  oome  in 
equally  with  the  other  creditors  in  such  a  case.     Id. 

A.  Whether  mebx  Iksolyenct  and  Inabilitt  to  CoiimnTB  will  dissolve 
a  corporation,  doubted  by  Spencer,  senator.    Id^ 

7.  Unpaid  Stock  is  part  of  the  assets  of  an  insolvent  corporation,  without 

the  aid  of  any  statute,  and  creditors  may  compel  its  collection  by  the 
trustees  by  proceedings  in  equity.    Per  Spencer,  senator.    Id. 

8.  Judgment  of  Ouster  Unnecessabt. — Judgment  of  ouster,  or  other  direct 

judgment  against  a  corporation  claimed  to  be  dissolved,  is  nnneoeesary, 
before  a  suit  by  creditors  against  the  stockholders  under  the  statute.    Id» 

9.  Cobfo&ation  must  Sue  in  its  True  Naio,  although  contracts  may  be 

made  with  it  by  a  mistaken  name,  if  the  mistake  be  in  syllabla  et  vtM$^ 
and  not  in  sensti  et  re  ipsa,  and  such  mistake  may  be  avened  in  pleadmg; 
or  shown  in  evidence  under  the  general  issue.  Cfulpeper  Mfg.  8o^y  v. 
Digger,  708. 

10.  Variance  in  the  Name  of  a  Corporation,  by  adding  or  omitting 
words,  is  not  fatal,  if  there  be  enough  to  distinguish  the  corporation. 
Id. 

11.  Misnomer  of  Corporation,  What  is  not.— A  bond  executed  to  the 
"  president  and  managers  of  the  Culpeper  Agricultural  and  Mannfaotnr- 
ing  Society,"  may  be  sued  on  by  the  "  Culpeper  Agriooltnral  and  liann* 
faotnring  Society."    /d 

See  AoxNcr;  Statutes,  7,  8,  9. 

COSTS. 

A  DioRBS  BUNO  Reformed  in  the  Appbllaib  Court,  on  eross  appeal^ 
each  party  was  decreed  to  pay  his  own  oosts.    iZSn^^Dii  v.  Emg^M^ 

260. 

See  Trusts  and  Trustees,  18. 

COTENANCY. 

1.  Distributees  are  Tenants  in  Common  of  an  intestate's  perMoalty  be- 
fore distribution,  and  where  one  takes  possession  of  the  whole  piopertj. 
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vnlefls  it  be  told  or  destroyed  by  him,  trover  will  not  lie  against  him  in 
favor  of  a  cotenant.    Hyde  v.  Stone,  501. 

2.  Tenant  nr  Common  can  not  Sell  his  cotenant's  interest,  as  a  partner 
may,  and  if  he  does  so  it  is  a  conversion.     Id. 

8.  Bt  Mabriaoe,  a  Wm*s  Interest  as  Tenant  in  Common  of  personalty 
passes  to  her  hosband,  and  constitutes  him  a  tenant  in  common  in  her 
stead.     Id, 

^  In  Tboveb  bt  a  Tenant  in  Common  of  chattels  against  his  cotenant,. 
where  the  defendant  prodaoes  some  of  the  articles,  and  admits  ihat 
others  have  been  lost  or  destroyed,  but  does  not  say  by  him,  it  is  for  the 
jury  to  determine  whether  or  not  there  has  been  a  conversion  by  the  de- 
fendant, and  the  amount  of  the  damages  and  a  direction  by  the  court  to 
find  a  particular  sum  is  erroneous.     Id, 

6.  0ns  Tenant  in  Common  can  not  Maintain  Trespass  against  his  co- 

tenant,  without  actual  ouster,     ffarman  v.  Oariman,  656. 

See  Husband  and  Wue,  1,  2,  3,  4,  5,  6,  7;  Landlord  and  Tenant. 

COVENANTS. 

1.  A  Person  who  Covenants  to  Convey,  as  soon  as  he  gets  the  title  from 

another,  must  show  that  he  has  attempted  to  obtain  that  title.     Sproule 
V.  Winan^s  Heirs,  164. 
8.  Lapse  op  Twentt  Years  is  Conclustve  Evidence  of  the  performance 
of  covenants  contained  in  the  condition  of  a  bond.     Ordinary  v.  Steed* 
man,  652. 

CfOMINAL  LAW. 

L  An  Indictment  should  Lay  the  Day  when  the  offense  was  committed. 
State  V.  Beckurith,  46. 

2.  If  the  Date  be  Laid  in  Blank,  so  that  it  does  not  appear  whether  the 

offense  was  barred  by  the  statute  of  limitations  or  not,  the  judgment  will 
be  reversed.     Id. 

8.  SoLiorrATiON  op  Another  to  Commit  Adultery  is  a  high  crime  and 
misdemeanor,  of  which  the  superior  court  has  cognizance.  St€Ue  ▼• 
Avery,  105. 

4  Prisoner  Confined  in  Jail  under  Void  Warrant  may  liberate  him* 
self  by  breaking  the  prison,  provided  he  use  no  more  force  than  is  neces- 
sary to  enable  him  to  effect  his  liberation.     State  v.  Leach,  118. 

S.  Escape  op  other  Prisoners  Lawfully  Confined  for  atrocious  crimes* 
in  the  same  room  with  him,  in  consequence  of  his  escape,  does  not  render 
him  guilty  of  any  crime.    Id. 

0.  A  Verbal  Confession  op  Ouilt,  induced  by  a  delusive  hope  of  impunity 
from  punishment,  will  not  be  received  in  evidence.     State  v.  OuUd,  404. 

7.  When  a  Confession  is  Obtained  by  Undue  Influence,  a  subsequent 

confession  made  by  the  same  person  is  presumed  to  flow  from  the  like 
influence,  and  will  not  be  admitted  in  evidence,  unless  this  presumption 
18  first  overcome  by  other  testimony.  Id. 
B»  Subsequent  Confessions. — Although  an  original  confession  may  have 
been  obtained  by  improper  means,  subsequent  confessions  of  the  same  or 
of  like  facts  may  be  admitted,  if  the  court  believes,  from  the  length  of 
time  intervening,  from  proper  warning  of  the  consequences  of  oon* 
fsMum,  or  from  other  circumstances,  that  the  delusive  hopes  or  f ears* 
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under  the  influence  of  which  the  original  waa  obtained,  were  entirelj 
diapelled.  7(2. 
9l  Thb  Unoorrobobated  Concession  of  a  prisoner,  when  proved  by  legal 
testimony,  and  when  the  corpus  delicti  is  otherwise  established,  is  suffi- 
cient to  warrant  his  conviction  of  the  offense  confessed,  though  the  pan- 
ishment  be  death.     Id. 

10.  "CoaROBOEATiNO  CiP.CTJicsTAKCES,"  used  with  reference  to  a  confeasioiu 
are  snch  as  serve  to  strengthen  it,  and  to  impress  the  jury  with  the  be- 
lief of  its  truth.     Id. 

11.  Thb  Confession  of  a  Bot,  twelve  years  and  five  months  of  age,  may 
justify  his  conviction  and  execution  for  the  crime  of  murder.     I<L 

12.  Murder  in  the  First  Deoreb. — A  premeditated  design  to  kill  need 
not  exist  for  any  particular  length  of  time  to  constitute  murder  in  the 
first  degree.  Hence,  if  the  defendant,  coming  in  view  of  the  deceased, 
formed  the  design  to  kill,  and  walking  towards  him  immediately  executed 
that  design  without  any  recent  provocation,  it  is  murder  in  the  fiist 
degree.     Whittford  v.  CommonweaUh^  771. 

13.  Kinds  of  Homicides  Specified  in  the  Statute  as  constituting  murder 
in  the  first  degree,  do  not  exclude  other  kinds  of  willful,  deliberate,  and 
premeditated  killing.     Id, 

14.  Interpolation  of  "Such"  before  the  Words  "Willful,  Deubb- 
RATE,  AND  Premeditatbd,*'  in  the  statutory  definition  of  murder  in  thA 
first  degree,  is  improper.     Id. 

15.  Second  DxaREB. — ^Homicide  perpetrated  through  criminal  mifilwiBnffw^ 
but  not  from  willful  design,  is  murder  of  the  second  degree.    /dL 

See  Libel,  3. 

CYPRES. 
See  Wills,  6. 

DAMAGES. 
L  In  Trover  the  Measure  of  Damages  is  the  value  of  the  property  at 
the  time  of  the  conversion,  with  interest  to  the  date  of  the  trial,  in  the 
discretion  of  the  jury.     Sanders  v.   Vance^  167. 
2.  For  an  Assault  and  Battery. — ^In  an  action  of  damages,  by  a  parent, 
for  an  assault  and  battery  upon  his  daughter,  the  jury,  in  estimating  the 
amount  of  damages,  may  take  into  consideration  the  feelings  of  the 
parties  and  character  of  the  family.     Trimble  v.  Spiller,  189. 
See  Executions,  3;  Shifpino,  7;  Trespass,  15;  Trover,  4. 

DEBTOB  AND  CREDITOR. 

1.  Creditor  has  a  Right  to  Resort  to  all  the  Propertt  of  his  two 
debtors  for  the  satisfaction  of  a  joint  debt,  owed  by  them  to  him,  and 
chancery  has  no  power  to  decree  that  if  the  property  of  one  of  the  debt- 
ors shall  not  be  sufficient  to  discharge  one  half  the  debt,  the  creditor 
shall  not  look  to  the  other  debtor  for  the  deficiency.  Hoye  v.  Penn^ 
816. 

fi.  A  Mere  Creditor  having  no  Liev  can  not  pursue  his  debtor^s  property, 
which  has  been  trausferred  to  a  third  person.  He  must  obtain  a  jttdg> 
ment  before  he  can  attack  a  transfer  made  by  his  debtor.  Dan€Udmm  «. 
Bank  of  Cape  Fear,  677. 

See  Parent  and  Child;  Sovereigntt,  1,  2,  3,  4. 
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DEEDS. 

1.  ExBctmoN  Asi>  DxuvERT  07  AN  Absolutk  Deed  ufov  thb  Lakd 

Granted  is  eqaivalent  to  livery  of  seisin,  and  transfers  the  legal  estate 
and  possession  to  the  grantee;  and  if  the  grantor  continues  to  reside 
thereon,  it  must  be  under  the  grantee.     Heading  v.   Weston,  89. 

2,  Deed — Coxstderation. — A  deed  executed  in  pursuance  of  a  bond  for  a 

deed,  to  an  assignee  of  the  bond,  should  express  the  consideration  re- 
ceived by  the  obligor,  and  not  that  paid  by  the  assignee;  and  upon  the 
failure  of  the  title,  the  measure  of  damages  will  be  the  value  of  the  land, 
as  fixed  by  the  consideration  received  by  the  obligor.  SprotUe  v.  Wi» 
nant*s  Heirs,  164. 

8w  If  ▲  Bond  for  Land' is  to  the  wife,  the  deed  should  be  to  her,  and  not 
to  the  husband.     Id, 

4.  Deed —  Evidence  is  Inapmissible  to  Show  that  the  consideration  ex- 
pressed in  a  deed  was  not  the  true  consideration,  because  the  same  con- 
tradicts the  deed.  Additional  consideration  may  be  proved,  however, 
which  is  not  repugnant  to  the  one  cited  in  the  deed.  Betts  v.  UnUm 
Bank,  283. 

6.  Deed,  When  Impeached  for  Fraud. — ^The  party  to  whom  the  fraud  is 
imputed  will  not  be  allowed  to  prove  any  other  consideration  in  support 
of  the  deed  than  the  one  recited.     Id. 

6.  Delivert  is  Generally  Essential  to  the  Validitt  of  a  deed,  but  in 

Maryland  the  same  is  not  necessary,  because  by  legislative  enactment  a 
deed  is  declared  to  be  efEcient  and  operative  from  its  date.     Id, 

7.  Deed  bt  a  Feme-Covert  not  Acenowledosd  as  required  by  a  statute 

is  void.    Doe  v.  Howland,  445. 

8.  WiFE*s  Acknowledgment  after  her  Husband's  Death  to  a  deed  ol 

land  held  by  them  jointly,  made  in  his  life-time,  but  not  duly  aoknowl- 
edged,  does  not,  by  relation,  make  the  deed  operative  from  ita  execution, 
but  gives  it  effect  as  her  sole  deed  from  the  date  of  the  acknowledg* 
ment.    Id, 

9.  Bulb  that  a  Deed  can  not  be  Contradicted  bt  Parol  applies  onlj 

between  parties  and  privies.     WfMeck  v.  Whitbeek,  603» 
lOi  Acknowledgment  of  Consideration  of  a  Deed  may  be  oontradieted 
by  parol,  even  by  the  parties  to  it.     Id, 

11.  A  Conveyance  to  a  Man,  his  Heirs  and  Assigns,  as  long  as  wood 
grows  and  water  runs»  creates  a  fee  simple.    Arms  v.  Bvrt,  680. 

12.  A  Writing  Intended  as  a  Reconvetancb,  but  not  sealed  or  aoknowb 
edged,  is  wholly  inoperative.     Id. 

See  Alteration  of  Instrttmbnts,  2,  3,  4,  5;  Ebtofpbl. 

DEPOSITIONS. 

See  Evidence,  4. 

DEVISEa 
See  Wills. 

DIES  NON  JURIDICUa 

See  Sunday. 

DISCOVERY. 
See  Equity,   12,  ia 
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DIVORCE. 
See  Maxbuos  asb  DnrowaL 

DOMICILE. 

L  A  TiAB*8  SmuofEHT,  under  the  act  of  1797,  doi^  not  reqwre  that 
pauper  ehoold  be  constaotly  with  his  UaoHy,  provided  their  place  cf 
abode  i«  hie  domicile.  Burlington  v.  Calais,  691. 
t  "CoMiico  AXD  Besidivo  wttbix  thb  State,"  within  the  meaning  of  the 
aot,  does  not  require  a  coming  from  another  state,  bnt  a  running  fraoi 
any  pUce  to  the  town,  or  being  and  residing  there  when  tiie  act  vas 
passed,  is  sufficient.     Id. 

ELECTION& 
See  EviDXKCE,  16;  Waosbs. 

EQUITY. 

1.  Thx  Absionsi  07  A  Bond  for  the  conveyance  of  a  tract  of  land,  for  which 
the  obligor  holds  a  land-ofiBce  certificate,  may  have  his  bill  in  equity  to 
enjoin  the  assignee  of  the  certificate  with  notice  of  complainant's  ri^ti^ 
from  disturbing  complainant  in  his  possession,  and  from  selling  to  a  pu^ 
chaser  without  notice.     Cuppa  v.  /rrtUp  136. 

8.  EQumr — Set-off. — Where  one  obligation  forms  the  consideration  of  an- 
other, and  one  of  the  parties,  without  performing  his  obligation,  removes 
from  the  state,  having  assigned  the  obligation  to  him  of  the  other  party, 
the  latter  may  be  relieved  in  equity  against  a  judgment  recovered  by  the 
assignee.    Aldridge  v.  Bim^y,  183. 

%  Pabttes  IK  Equitt. — In  the  case  mentioned  it  is  not  neoeesaiy  to  make 
the  original  obligee,  against  whom  the  complainant  sets  up  the  oblig]^ 
tion  he  relies  on  as  a  set-off,  a  party.    Id, 

ii  Equitt  Jubisdiotion. — When  a  demand,  purely  legal,  is  secured  hym 
mortgage,  equity  will  not  enforce  it  further  than  to  subject  the  mort- 
gaged estate  to  its  satisfaction;  but  in  cases  where  equity  has  jurisdio- 
tion  to  rescind  or  enforce  a  contract  for  land,  and  a  sale  is  ordered,  a  de- 
cree In  personam  will  be  entered  for  any  balance  that  remains.  Jamtarjf 
V.  January t  211. 

6.  Idem. — Courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law 

in  oases  of  sureties  against  their  principals.    Id, 
A  Release — A  Decree  for  a  Eelsase  will  be  granted  against  a  peraon  hav^ 
ing  a  conveyance  from  a  common  grantor  of  elder  date,  but  in  fact  sub- 
sequently executed,  to  one  having  the  elder  legal  title.    Naniz  v.  Me- 
Pfieraon,  216. 

7.  Pabtnership  Cbeditobs  in  Equitt  can  only  Look  to  the  surplus  of  their 

debtor's  separate  estate  after  the  payment  of  his  separate  debta.    Ifie- 

CuUoh  V.  DaahieU,  271. 
&  Separate  Creditors  in  Equitt  can  only  Applt  the  surplus  of  a  yAui 

fund  to  the  satisfaction  of  their  debts  after  the  claims  of  the  joint  cred- 

itots  have  been  discharged.     Id, 
0.  Joint  Creditors  mat,  at  Law,  Pursue  both  the  joint  and  separate  estate, 

to  the  extent  of  each,  for  the  satisfaction  of  their  joint  demands,  which 

are  at  law  considered  both  joint  and  several     Id, 
10.  Courts  of  Equitt  Do  not,  as  against  Separate  CREDiroBS,  treat  a 

joint  debt  as  joint  and  several;  yet  where  the  claims  of  joint  crsditon 
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do  not  oome  into  conflict  with  the  separate  creditors,  but  only  w\ih  the 
interests  of  the  representatives  of  a  deceased  partner,  equity  will,  as 
against  such  representatives,  decree  to  joint  creditors  a  sbtis/ miction  of 
their  claims  by  considering  them  joint  and  several.     Id» 

11.  REBiEDT  AT  Law  beino  Gone,  chancery  will  not  revive  it  in  the  absence 
of  any  accident,  fraud,  or  mistake.      Waters  v.  Hiley,  302. 

12.  DisoovsKY — A  Defendant  in  Equittt  is  not  bound  to  make  any  discov- 
ery in  answering  a  bill  that  would  subject  him  to  a  criminal  prosecution. 
It  must  appear,  however,  from  the  bill  or  plea  that  his  answers  would 
subject  him  to  punishment.     Wol/v,  Woff,  313. 

18.  Discovert  icat  be  had,  not  only  to  support  an  action  then  instituted, 

but  as  auxiliary  to  the  maintenance  of  an  action  then  contemplated  to  be 

brought.    Id, 
14  Equttt  has  Jurisdiction  op  Contribution  among  numeroas  parties; 

hence,  creditors  in  such  a  case  may  sue  in  equity.     Briggs  v.  Penntman, 

454. 
16.  Aoreebocnt  to  Purchase  Land  with  Payicbnt  of  the  purchase-money 

gives  an  equitable  title,  which  a  court  of  chanoery  will  enforce.     Whil* 

heck  V.  WkUbeck,  504. 

16.  Where  Donor  Dbstrotbd  Voluntary  Dked  fairly  obtained,  after  it 
was  delivered  to  the  grantee,  but  before  it  was  registered,  a  court  of 
equity  will  compel  such  donor  to  convey  the  same  property  to  the  donee. 
Tolar  V.  Tolar,  598. 

17.  Parol  Variation  of  WRnrsN  Contract  concbrninq  Land. — A  writ- 
ten contract  for  the  sale  of  land  varied  by  parol  in  a  material  particular 
will  not  be  enforced  in  equity,  as  where  the  written  contract  requires 
the  vendee  to  search  for  coal,  and  if  he  finds  it  in  paying  quantities 
within  a  given  time,  to  pay  an  increased  price  for  the  land,  and  the  time 
for  the  search  is  afterwards  extended  by  paroL    Ileth  v.  Wooldridgef 

761. 

See  Ezboutions,  ISS,  13;  Voluntary  Convxyakgbs. 

ESTATES  OF  DECEASED  PEBSONa 

1.  Liability  of  a  Testator's  Estate  for  Debts  of  Partnership  Con- 
tinued after  His  Death. — Where  a  testator,  by  his  will,  directs  that 
a  partnership,  of  which  he  was  a  member,  should  be  continued  after  his 
death,  and  the  profits  at  the  end  of  a  specified  time  distributed  among 
his  devisees,  the  creditors  of  the  partnership  have  no  lien  on  the  general 
assets  of  the  estate  of  the  deceased  in  the  hands  of  his  devisees.  PUkm 
V.  PUkin,  111. 

8.  Remedy  of  such  Creditors  is  by  claim  against  the  executor,  to  be  pur- 
sued like  other  general  claims  against  the  testator's  estate,  and  not  in 
chancery.     Id. 

ESTOPPEL. 

Estoppel  by  Recitals  in  Deed. — ^A  party  who  has  admitted  a  fact  in  hii 
deed,  is  estopped  not  only  from  disputing  the  deed,  but  every  fact  which 
it  recites,  and  so  are  all  persons  claiming  under  and  through  him.  SUn§ 
V.  Wy^e^  99. 

ESTREPEMENT. 

See  Waste,  4. 
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EVIDENCK 

L  WHXBfc  TSB  DxVBNDANT  OFFERED  AN  Akswer  in  cluaioery  in  evideooe^ 
and  read  a  part  of  it  and  of  the  exhibits,  consenting  that  the  plAintifiP 
might  read  the  whole,  the  latter  may,  at  any  stage  of  his  argnment,  refer 
to,  and  read  any  or  all  of  the  answer  and  exhibits.    Bumpaw  v.  Webb,  34. 

2.  One  whose  Name  is  Forged  to  a  note  is  a  competent  witneea  in  an  ac- 
tion by  the  transferee  of  the  note  against  the  transferror  on  the  ori^^iiiAl 
liability.     Pope  v.  Nanee,  60. 

ft.  The  Eecobd,  Verdict,  and  Judgment,  on  a  plea  of  non  eat  factum  in  an 
action  by  the  transferee  against  the  apparent  maker  of  the  forged  note, 
are  evidence  in  an  action  by  the  transferee  against  a  partnership  on  the 
original  liability,  the  consideration  of  the  transfer,  the  partner  passing 
the  note  having  knowledge  of  the  action  and  being  consulted  in  ita  man- 
agement.    I<L 

4  Magistrate  before  Whom  Deposition  is  Taken  mast,  nnder  statute 
of  Connecticut  certify  the  reason  for  taking  it;  and  his  omission  to  do  ao 
can  not  be  supplied  by  parol  evidence.     Beading  v.  Wesion,  89. 

fi.  Declarations  Made  bt  Person  while  Occupying  Lajtd  are  admissible 
to  show  the  nature  and  extent  of  his  occupation;  but  such  declaratione 
have  no  effect  when  made  by  one  who  occupied  under  absolute  deed  from 
former  owner.     Id, 

0.  Declarations  of  Person  while  in  Possession  of  Land,  against  hia 
own  title,  are  admissible  against  him,  and  all  persons  claiming  under  him. 
Norton  v.  PeUibone,  1 16. 

7.  In  AN  Action  fob  a  Breach  of  Promise  of  Mabbiaob^  evidenoe  o€ 

seduction  is  admissible.      Wltalen  y.  Layman,  157. 

8.  The  Best  Evidence  of  which  the  nature  of  the  case  is  o^mble  most  be 

given.    Jaekaon  v.  Cttllum,  158.     . 

9.  The  Contents  of  Lost  Instruments  or  records  may  be  proved  by  paxoL 

Id, 

10.  Injunction  of  Secrecy  by  the  defendant  to  a  witness,  is  no  reason  why 
such  evidence  should  not  be  admitted  to  show  the  publication  of  slao* 
derous  words.     McOowan  v.  Mani/ee,  178. 

11.  Evidence  Admissible  against  an  Agent  is  also  admissible  against  the 
principal  who  comes  into  court  to  support  the  act  of  the  agent.  2'Aomp- 
8on  V.  C'hauveaUf  246. 

12.  Allegations  in  an  Answer  Bbsponsive  to  the  bill  are  evidence  for  the 
defendant,  but  averments  of  new  matter,  in  avoidance,  are  not.  Bmg* 
gold  V.  Binggold,  250. 

18.  Inquisition  of  Lunacy  is  prima  facie,  but  not  conclusive,  evidence 
against  persons  who  are  not  parties  to  it.     Den  v.  Clark,  417. 

14.  An  Inquisition  of  Lunacy  may  be  impugned  by  a  third  person  by  any 
competent  evidence  tending  to  show  that  the  alleged  lunatic  was  of 
sound  mind  at  the  period  embraced  in  the  inquisition.  The  procedure^ 
technically  called  a  traverse  of  the  inquisition,  need  not  be  first  pursued. 
Id, 

15.  Allegations  in  Answer  not  Evidence,  When. — Allegations  in  the 
answer  of  stockholders  of  a  dissolved  corporation  to  a  bill  filed  by  cred« 
itors  to  the  effect  that  the  stockholders  are  also  creditors,  are  not  evidence 
if  not  responsive  to  the  bill,  and  must  be  proved  if  materiaL     Brigg$  y 
Penniman,  454. 
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16.  Cehtifigate  of  Election  is  only  Prima  Facik  Eyidbnce,  and  does 
not  preclude  collateral  inquiry  into  the  correctness  or  legality  of  the  can- 
vass.    Hitst  V.  OoU,  497. 

17.  Admission  by  a  Partner,  apter  Dissolution,  either  of  an  account  or 
of  a  fact,  is  not  competent  evidence,  in  this  state,  against  his  copartner. 
Baker  v.  Stackpoole,  508. 

1&  Such  Admission  is  Competent  Evidence  in  England  and  in  some  of  the 
states,  with  respect  to  joint  contracts  made  during  the  partnership.     I(L 

19.  In  an  Action  of  Detinue  for  a  Slave,  the  record  of  a  recovery  had 
hy  the  same  plaintifiiB  in  a  former  action  of  detinue  for  the  same  slave  is 
not  evidence  against  the  title  of  the  defendant  in  the  second  action,  who 
had,  pending  the  former  action,  purchased  such  slave  at  an  execution  sale. 
BriUy  V.  Cfusrry,  661. 

20.  Beceipt  in  Full  of  all  Demands  is  Prima  Facie  Evidence  of  a  set- 
tlement between  the  parties,  and  of  the  payment  of  the  balance;  and  it 
is  not  merely  evidence  of  the  sum  specified  in  it.     Beid  v.  Beid,  570. 

21.  Parol  EhriDENCE  is  Adbossible  to  sliow  agreement  that  part  of  the  prop- 
erty, for  which  a  promissory  note  was  given,  might  be  returned  if  not 
approved  of.  Such  evidence  tends,  not  to  vary  the  terms  of  the  note, 
but  to  establish  a  right  of  set-off.     Barnes  v.  S/ielion,  642. 

22.  Entries  in  a  Tradesman's  Books,  transferred  from  his  slate,  without 
showing  who  transferred  them,  or  that  they  were  transferred  daily,  are 
not  admissible  in  evidence.     Drummond  v.  Ilyams,  649. 

23.  The  Bejechon  of  Evidence  of  a  Breach  of  condition  and  abandon- 
ment of  lessee,  is  erroneous,  if  offered  in  connection  with  proof  of  re- 
entry for  condition  broken.     Amu  v.  Burt,  680. 

24.  Declarations  of  the  Overseer  of  the  Poor  and  agent  of  a  town,  made 
while  executing  his  agency,  are  admissible  against  the  town.  BurUngUm 
V.  Caiaia,  691. 

See  Criminal  Law,  6,  7,  8,  9,  10, 11;  Judgments,  2;  New  Trials. 

EXECUTIONS. 

1.  A  Sheriff  who,  under  an  execution,  sells  the  property  of  a  stranger  to 

the  writ,  is  liable  in  trover  or  trespass  without  demand.  Jamiaon  v. 
Hendricks,  131. 

2.  A  Purchaser  at  such   Sale,  who  exerts  acts  of  ownership  over  the 

property  bought,  after  learning  that  the  property  belongs  to  a  stranger 
to  the  writ,  is  liable  in  trover  without  demand.     Id. 

8.  Damages  in  Trover  may  be  recovered  for  injury  done  to  the  goods  as  well 
as  for  their  value.     Id. 

i.  Fieri  Facias — Justification  of  Levy. — To  justify  a  levy  upon  property 
as  belonging  to  a  person  alleged  to  have  conveyed  the  same  to  defraud  his 
creditors,  the  judgment  upon  which  the  Jieri  facias  issued  must  be  pro- 
duced.    Sanders  v.  Vance,  167. 

fi.  A  Mortgagee  may  Maintain  Trover  against  the  sheriff  and  the  plaintiff 
in  execution,  for  seizing  the  mortgaged  property  under  a  Jieri  facias 
issued  against  the  mortgagor.     Jd. 

6.  Execution  Sales — Defects  in  Property  Sold,  Who  Liable  for.-* 
The  defendant  in  execution  is  not  bound  to  disclose  defects  in  the  prop- 
erty exposed  to  sale  by  the  sheriff,  and  a  failure  to  disclose  the  same  will 
not  render  him  liable  to  an  action  of  deceit.     Ilarl  v.  Hampton,  186. 
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•heriff's  tale,  that  »  copy  of  the  jnHginmt  aid  ao  modi  of  the 
•bowi  that  the  court  bad  jnriadktioa  of  the  dcfcBdast,  be 
MeOuire  v.  Koum,  187. 

8.  Buzhitw'h  Deed— Recitalb  ix. — A  lefefence  to  the  ezecstiaB  and  m 

cital  of  it«  principal  parts  in  a  aheriflrs  deed,  is  a  wafhrifut  eooipU 
with  an  act  of  the  aaienibly,  which  diiecta  the  sheriff  to  recite  in  hie 
deed  the  execution  under  which  be  acted  in  making  the  aaku     i*L 

9.  Idem. — In  the  recital  of  an  execution  in  a  sheriff^s  deed,  an  iiiiiisiiiin  of  thm 

names  of  two  of  the  defendants  is  immaterial,  it  being  recited  that  tiss 
interest  of  all  the  defendants^  described  as  the  hein  of  B.  J.,  was  sold 
and  conveyed.     Id, 

10.  PoHfiEHMiON — Growing  Cbops. — A  person  can  not  be  in  possession  of  land, 
and  another  of  the  com  growing  on  it.     Fatter  r.  Fletther,  206w 

U.  SiiEiiiFy'H  Rrturn  —  If  Repugn akt,  what  Pobtiov  Prevails. — In  a 
sberifT's  return  of  the  execution  of  a  writ  of  posseasioo,  certifying  he  had 
delivered  the  possession  of  the  land,  a  clause  stating  he  had  excepted  for 
the  defendant  the  growing  crop  thereon,  is  repugnant  and  void,  aad 
plaintiff  is  entitled  to  possession  of  all.    liL 

12.  £zEC(7TiON  Sales — Equitt  has  Jurisdiction  to  Set  asidb  sales  of  land 
under  execution,  where  fraud  exists,  but  in  so  doing  it  does  not  act  as  a 
revising  court  over  the  records  of  a  court  of  law  in  executing  their  pro- 
cess, but  it  will  treat  all  the  proceedings  at  law  as  valid,  althon^ 
erroneous,  and  will  relieve  against  the  consequence  thereof,  because  the 
rights  acquired  thereby  can  not  be  retained  in  conscience,  but  the  piir> 
chaser  will  not  be  compelled  to  do  equity  until  he  receives  equity.  BtigkfM 
lUim  v.  Tobin,  219. 

13.  Idem— Relief  Granted  bt  Coubtb  of  Equitt  in  avoiding  exeeutioa  salsa 
on  the  ground  of  fraud,  is  not  limited  to  the  period  provided  by  statute 
within  which  courts  of  law  may  correct  the  abuse  of  its  process.     Id, 

14.  Idem—Purchase  at,  bt  Attorn et  for  Plaintiff.— Whether  a  pww 
ohaso  by  the  attorney  for  the  plaintiff  in  execution,  of  lands  sold  at  a 
sheriff's  sale,  is  invalid  or  not,  such  purchase  is  a  circumstance  to  indues 
the  court  to  examine  the  same  with  greater  strictness.     Id. 

15.  Inadequacy  op  Price,  per  st,  may  not  be  sufiBcient  to  overturn  a  sheriff'v 
sale,  yet  it  is  a  circumstance  that  will  be  considered  and  weighed  with 
other  circumstances  from  which  fraud  may  be  inferred.    Id, 

16.  Acts  of  one  Partner  in  effecting  a  fraudulent  purchase  of  lands  at  sher> 
iff*s  sale  is  binding  on  all  the  partners.     Id, 

17.  PuRcnASER  without  Notice  of  Fraud,  Protected.— A  vendee,  with- 
out notice  uf  a  fraudulent  purchase  at  sheriff's  sale,  is  not  affected  thereby* 
bat  the  purchaser  under  the  execution  must  account  for  the  proceeds  of 
his  sale  to  tho  former  owner.     Id. 

IS.  Redemption  in  Equity,  when  Allowed.— Equity  may  permit  a  redemp- 
tion of  land  sold  under  execution,  on  the  ground  of  improper  conduct  on 
tho  part  of  tho  sheriff  and  purchaser,  although  a  court  of  law  would  not 
set  aside  the  sale.     Id, 

19.  PuKCiiASERS  AT  SuERiFFs'  Sales  are  not  affected  by  irregularities  of  the 
oflicer,  but  tho  officers  aro  liable  to  tho  party  injured;  but  where  the 
purcliasor  conducts  the  salo,  and  knows  of  the  irregularities,  equity  may 
oompel  him  to  surrender  the  title  on  receiving  his  money  back.     Id, 
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90.  An  Execution  to  be  Levied  on  €k>ODS  and  chattels  does  not  author- 
ize the  seizure  and  sale  of  real  estate.     Thompson  ▼.  Chauveau^  246. 

21.  Amendment — Sherifv^s  Return  to  a  Fieri  Facias  may  be  corrected 
BO  as  to  make  the  same  conform  to  the  truth,  and  it  is  the  sheriff's  duty 
to  so  correct  it.     Berry  ▼.  GrlffU/i,  309. 

22.  Sheruf  can  not  Sell  Property  that  has  not  been  levied  upon,  but  a 
general  description  in  the  schedule  and  advertisement  of  sale  is  sufficient. 
Id. 

23.  Sheriff's  Return  should  be  regular  for  the  security  of  purchasers,  and 
should  describe  the  premises  with  precision,  but  it  is  sufficient  if  the 
property  sold  can  be  clearly  identified.     Id, 

24.  Property  Levied  upon  may  be  Divided,  and  a  part  sold,  if  such  part 
is  sufficient  to  satisfy  the  judgment.     Id, 

25b  Land  w\s  not  Loable  to  Sale  on  Execution  at  common  law  for  the 
debt  of  a  private  creditor.     Jones  v.  Jones,  327. 

26.  For  a  Debt  Dub  the  State  or  the  Kino,  land  could  always  be  taken 
in  execution.     Id. 

27.  Exno's  Debt  is  Pretebbbd  in  execution,  and  in  the  administration  of 
decedents'  estates,  to  that  of  a  citizen.     Id, 

28b  Kino's  Preference  devolved  upon  the  state  at  the  revolution.     Id, 

29.  State  has  a  Lien  on  the  lands  of  its  judgment-debtor,  from  the  com- 
mencement of  the  action  under  our  statute.    Id, 

90.  Debtor's  whole  Real  Estate  is  Liable  in  this  state,  by  statute,  to  be 
taken  in  execution.    Id, 

81.  Fieri  Facias  Bound  the  Defendant's  Goods  from  its  teste  at  common 
law.    Id, 

32.  Under  the  Statute  of  Frauds,  Fieri  Facias  binds  the  defendant's 
goods  only  from  its  delivery  to  the  sheriff  as  respects  purchasers  and 
creditors.     Id. 

83.  As  to  the  Party  Himself,  notwithstanding  the  statute,  judgment  and 
Jieri  facias  still  relate  to  the  first  day  of  the  term,  or  at  least  to  the  teste 
of  the  writ.     Id. 

84b  Fieri  Facias  Tested  in  the  defendant's  life-time,  may  be  executed  after 
his  death.    Id. 

86.  No  Distinction  is  Made  between  realty  and  personalty  under  the  stat- 
ute subjecting  land  to  sale  on  execution,  as  it  has  been  construed  here, 
so  far  as  the  effect  of  an  execution  tested  in  the  debtor's  life-time  is 
concerned;  so  that  the  debtor's  land  may  be  sold  after  his  death  under  a 
^fieri  facias  levied  or  tested  before.     Id, 

86.  Land  is  Changed  into  Personalty  by  an  execution  sale,  and,  the 
debtor  being  deceased,  the  surplus  goes  to  his  personal  representative, 
and  not  to  his  heir.  So  held  by  the  chancellor,  but  the  court  of  appeali 
held  otherwise.     Id. 

87*  Mutation  of  Realty  into  Personalty  by  judicial  proceedings  dis* 
cussed  by  the  chancellor.     Id. 

88.  Money  in  the  Hands  of  a  Sheriff  or  a  third  person,  can  not  be  taken 
under  a  fieri  facias.    Id. 

89.  Sheriff  Holding  Money  Made  on  Execution  from  another  court  can 
not  be  directed  by  this  court  to  bring  it  in  for  distribution.     Id, 

40l  Land  Ck)ULD  not  be  Sold  on  Execution  at  common  law,  but  it  is 
otherwise  in  this  state  by  stacute.     DuvaU  v.  Waters^  350. 
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41.  TiTLB  Passbs  by  the  Sale  of  land  under  a  fieri  fadas,  bat  there  musk 
be  some  written  and  recorded  evidence  of  the  sale.     /i. 

42.  Return  OF  a  Sale  of  LAin),  on  execution,  mnst  be  made,  describiiig 
the  property  with  sufficient  precision  to  enable  it  to  be  identified.     IdL 

43.  Technioal  Agcubact  in  the  Description  is  unnecessary  in  such  a  case. 
Id. 

44.  Purchaser  at  Sheriff's  Sale  and  the  Defendant  in  EzscunoN^ 
are  not  privies  in  estate,  for  the  former  succeeds  also  to  the  rights  of  the 
plaintiff;  and  privies  in  estate  are  those  only  who  come  in  under  their 
vendor.    Briley  v.  Cherry,  561. 

45.  Sheriff's  Sale  at  Auction,  under  execution,  where  puffers  are  em- 
ployed, or  a  combination  of  bidders  is  formed  for  the  purpose  of  stiflinn; 
competition,  is  void  at  law,  and  a  deed  executed  in  pursuance  of  it  con- 
veys no  title;  but  an  association  of  bidders  fairly  formed,  because  of  the 
magnitude  of  the  purchase,  or  for  other  proper  cause,  does  not  vitiate 
such  sale.     Smith  v.  Oreenlee,  564. 

46.  Purchaser  of  Ground  Rent,  at  sheriff's  sale,  can  maintain  covenant 
for  the  rent  against  the  owner  of  the  ground  out  of  which  it  issues. 
Streaper  v.  Fislter,  604. 

47.  The  Levy  of  an  Execution  will  generally  control  all  subsequent  pro- 
ceedings. Therefore,  if  the  levy  be  upon  a  rent  chai^ge,  and  the  sheriff 
sell  the  lot  on  which  it  is  charged,  no  objection  at  the  proper  time  being 
made,  the  rent  charge  passes.     Id. 

48.  Deed  Void  for  Uncertainty. — Sheriff's  deed  which  describes  the  land 
conveyed  as  "all  that  plantation  or  tract  of  land'  lying  in  Sumner  dis- 
trict," is  void  for  uncertainty;  and  neither  the  sheriff's  advertisement^ 
nor  his  oral  testimony,  is  admissible  in  evidence  to  show  what  land  was 
meant  to  be  conveyed.    Brotighton  v.  Birchmore,  654. 

49.  A  Sheriff  is  not  a  Temfassbb  when  he  levies  an  ezecation  upon  the 
property  of  the  maker  of  a  note  under  a  judgment  recovered  by  an  in- 
dorsee, although  the  maker  forbids  the  sheriff  to  proceed,  and  shows 
him  a  discharge  from  the  nominal  plainti£    Lampoon  v.  FUteher^  676. 

60.  A  Levy  of  an  Execution  upon  all  the  Right,  title,  and  interest  of  the 

defendant  in  and  unto  a  certain  tract  of  land  particularly  described,  ia 

void.    Arrna  v.  Burt,  680. 
51.  Issuing  Elegit  after  Fl  Fa. — ^Under  our  statute  relating  to  executions^ 

a  creditor  may  sue  out  an  elegit  on  his  judgment  or  decree  after  a^  /a. 

returned  satisfied  in  part  only,  without  prosecuting  the^ /a.  to  a  letora 

of  "  niJUl"  as  to  the  residue.     Coleman  v.  Cocke,  757. 
62.  Where  there  are  Two  Decrees  on  the  Sajcb  Day  against  a  defend* 

ant's  land,  the  whole,  and  not  a  moiety,  should  be  directed  to  be  sold,  for 

each  would  take  a  moiety  if  they  were  extendible  at  law.    Id, 

See  Interventions,  1;  Trover,  3. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Fraudulent  Ck)NVEYANCEs  7;  Statute  of  LnoTATiONSy  2;  5. 

FEME-COVERTS. 
A  FsHE-CovsRT,  IN  RESPECT  TO  HER  SEPARATE  EsTATB,  is  to  be  deemed  « 
ftme^ole  only  to  the  extent  of  the  power  clearly  given  by  the  instra- 
ment  by  which  the  estate  is  settled.     LaneaeterY,  Dolan,  625. 

See  Deeds,  7,  8. 
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forcibiie  entry  and  detainer. 

1.  FoBGiBLB  Entry,  What  i& — Entry  by  night  into  a  house  from  which  an- 

other has  removed,  leaving  a  few  articles  therein,  the  house  being 
fastened  by  nails  over  the  latches,  and  putting  a  tenant  into  possession 
with  direotions  to  prevent  any  one  from  taking  possession  thereof,  and 
the  actual  use  of  threats  by  such  tenant  towards  persons  sent  by  the  one 
who  had  removed,  constitute  a  forcible  entry,  or  at  least  a  forcible 
detainer.    Evill  v.  Conwell^  138. 

2.  What  Ck)NSTiTnTES  Forcible  Entry. — Where  a  man,  at  the  time  of  his 

entry,  by  his  behavior  or  speech,  gives  those  in  possession  cause  to  fear 
that  he  will  do  them  bodily  harm  unless  they  give  way  to  him,  his  entry 
will  be  deemed  forcible.    State  v.  Bennett^  663. 

8.  Whsrb  a  Person  Enters  Peaceably,  but  turns  the  party  out  of  posses- 
sion by  force,  or  frightens  him  out  by  threats,  he  is  guilty  of  a  forcible 
entry;  and  one  who  enters  peaceably  in  company  with  another  who  en- 
ters forcibly,  will  be  held  guilty  of  a  forcible  entry.    Id, 

4.  Defendant's  Title  is  not  Admissible  in  Evidence  under  an  indictment 
for  forcible  entry  and  detainer.     Id, 

B.  Operation  of  Writ  of  Restitution  is  not  suspended  by  appeal  where 
such  writ  was  awarded  on  conviction  of  forcible  entry  and  detainer.    Id, 

FORGERY. 
See  Negotiable  Instruuentb,  1, 2. 

FRAUD. 

1.  In  Covenant  for  the  Breach  of  a  Ck)NTRACT,  aooomi>anied  with  frandt 

the  fraud  may  be  averred  in  the  declaration,  and  may  be  made  the  sub* 
ject  of  inquiry  in  the  action.     CutUr  v.  Cox^  152. 

2.  Ik  Case  for  Fraud  for  the  breach  of  a  contract,  the  gist  of  the  action  is 

the  fraud  committed  at  the  time  of  the  breach.     Id, 

8.  Combination  to  Defraud  Creditors. — Where  creditors  attack  the  val* 
idity  of  a  judgment  entered  upon  a  bond  given  by  a  father  in  failing 
oironmstances,  to  a  son,  soon  after  the  latter's  majority,  on  the  alleged 
oondderation  of  services  rendered,  the  creditors  may  show  that,  on  a 
sale  of  the  father's  goods  by  the  sheriff,  the  son  had  claimed  and  retained 
several  of  the  articles  levied  on.     ReUenbcich  v.  ReUenbach^  638. 

4.  Where  the  Fraudulent  Combination  is  Proved,  evidence  of  the  de- 
clarations of  the  father,  in  his  son's  absence,  that  the  bond  was  without 
consideration  and  to  keep  off  creditors,  is  admissible.     Id, 

Bee  Deeds,  5;  Pleadino  and  Practice,  10,  11;  Trusts  and  Trustees,  17; 

Vendor  and  Vendee. 

FRAUDULENT  CONVEYANCES. 

1.  Fraudulent  Conveyance  is  void  against  creditors.  DuwMy,  Waters^  Z50, 

2.  An  Assignment  made  to  Delay  Creditors  can  not  be  questioned  by  one 

who  took  a  dividend  under  it.    Adlum  v.  Yard^  608. 
8.  A  Presxtmption  that  the  Object  of  an  Assignment  for  the  benefit  of 

creditors  has  been  accomplished  or  abandoned  after  the  lapse  of  seventeen 

years,  will  not  arise  without  corroborating  circumstances.     Id, 
4.  A  Mortgagee  is  a  Purchaser  within  the  intent  of  the  statute;  27  Eliz. 

0.  4.     Lanetuier  v.  Dolan^  625. 
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5.  VoLtnrrART  ComrBTANCBS  abb  not  Void  agaixisi  mbaeqaent  pnrefaaien 

in  PennBylvania,  in  virtae  of  that  statute.    Id. 

6.  A  YoLUKTARY  Dekd  DULY  Reoobdbd,  in  theabaenoe  of  actual  fraad,  is  aa 

valid  against  a  subsequent  purchaser  as  one  given  for  a  valuable  consid- 
eration.    Id. 

7.  Administrator  can  not  Impeach  the  Deed  of  his  intestate  as  fraudulent 

against  creditors,  although  there  be  no  other  fund  from  which  their 
debts  can  be  paid.     Martin  v.  Martin,  675. 
S.  Possession  Retained  by  a  Mobtoaoob  under  a  Recorded  Mortoaob 
of  chattels,  does  not  render  it  fraudulent  nor  void.     Olaaacoek  v.  BaUon^ 
703. 

9.  Absolute  Bill  of  Sale  by  a  Mortoagor  to  the  Mobtoaokb  of  the  mort- 

gaged property  releases  the  mortgage,  and  if  not  recorded,  and  the  bar- 
gainor retains  possession,  such  bill  of  sale  is  void  as  to  creditors  and 
subsequent  purchasers.     Id. 

10.  Subsequent  Purchaser  may  come  into  Equity  for  relief  where  the  bar- 
gainee in  such  prior  bill  of  sale  releasing  a  recorded  mortgage  has  ob- 
tained possession  of  the  mortgaged  property.    Id, 

11.  Temporary  Retention  of  Possession  by  the  vendor  does  not  render  a 
conveyance  void  as  against  subsequent  purchasers^  if  possession  is  deliv- 
ered before  any  one  is  deceived  or  has  become  a  purchaser.     Id. 

12l  Retention  of  Possession  under  a  Subsequent  Conteyance  for  valua 
does  not  make  good,  as  against  the  vendee,  a  prior  conveyance  fraodulent 
and  void  as  to  such  vendee.     Id. 

IdL  Conveyance  to  a  Son  by  a  Father  who  is  deeply  indebted,  made  with- 
out a  valuable  consideration,  is  fraudulent  as  to  creditors  who  obtained 
judgments  against  the  father  after  the  conveyance  was  made.  Coleman 
V.  Cocke,  757. 

14.  Father  Purchasino  Land  and  Taking  Deed  in  Son*8  NA]CB.-^Whero 
a  father,  being  deeply  indebted,  purchases  land  and  has  the  conveyance 
made  to  his  son,  who  gives  no  consideration  therefor,  the  tranaactian 
may  be  impeached  for  fraud  by  a  creditor  of,  or  puiohaaer  from,  tha 
father.    Id. 

15.  GrviNO  Away  an  Equitable  Estate  to  a  child,  by  a  father  who  ia  largely 
indebted,  is  as  much  a  fraud  as  the  conveyance  of  the  l^gal  titla  nndsr 
similar  circnmatancea  would  be.    Id. 

See  Bona  Fide  Purohaskr8,  %  4. 

FREIGHT. 
See  Shippino,  1,  2,  8»  4^ 

GAMING  GONTRAOI& 

See  Waoxbe. 

GARNISHMENT. 
See  Attaghmxnt. 

GROWING  CROPa 
See  ExaounoNs,  10,  11;  Landlord  ahd  TkKAm^ 

GUARANTY. 
L  A  Fromibx  to  Indemnify  Another  for  any  loae^  if  Iia  will  aoi  aa  aoraly 
on  a  third  person's  bond,  is  binding.    But  such  promiaa  muai  be  in  writ* 
ing.     Brown  v.  Adams,  36. 
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2,  Such  PaoMiaB  Kxbd  not  bx  Atxkbed  to  be  in  writing;  it  is  Bufficieat  if 
ihe  writing  be  produced  on  the  trial.    Id, 

8.  AssuicFnoN  ov  Akothek's  Dkbt,  When  Binding. —Where  a  vendee  of 
land,  having  promised  to  pay  for  the  same,  convejrs  to  another  who  as- 
sumes the  debt|  and  sabsequently  makes  a  verbal  promise  to  the  creditor 
to  pay  it»  this  is  not  a  promise  to  pay  another's  debt,  a&d  the  promisee 
can  maintain  an  action  thereon.     Whitbeck  v.  Whttbeck^  503. 

GUABDIAN  AND  WASD. 

L  Sun*  Bbought  in  Kaxb  of  Guabdian,  although  he  describes  himself  as 
guardian,  is  his  suit,  not  that  of  his  ward;  and,  in  such  suit,  evidence  of 
the  ward's  title  is  irrelevant.     Dowd  v.  Wadsworth^  567. 

2.  A  Guabdian  of  a  Spbndthbift  has  authority,  as  such,  to  sell  trees  stand- 
ing on  his  ward's  land,  and  may  receive  the  money,  or  take  notes  there- 
for, payable  to  himself.     Thompton  v.  Boardmany  684. 

8.  Thx  Wabd  can  not,  aftbb  thb  Guabdianship  Chases,  discharge  such 
notes;  more  especially  if  the  ward  is  indebted  to  the  guardian  for  ad- 
vances made.    Id, 

4.  If  None  of  the  Timbeb  had  been  Taken  during  the  guardianship)  and 
after  its  termination  the  ward  had  refused  to  allow  it  to  be  taken,  such 
facts  might  constitute  a  good  defense  to  an  action  on  the  note.     Id, 

B.  Guabdian's  Possession  of  Wabd's  Land. — Guardian  in  socage  and  statu- 
tory guardians  in  this  state  have  possession  of  the  land  of  their  wards, 
and  they,  and  not  their  wards,  must  bring  trespass  for  injuries  thereto. 
Tnu8  V.  Old,  748. 

6L  Cuttino  Tbees  on  an  Infant's  Land  by  the  Guabdian's  Pebiobsion  is 
not  trespass,  and  the  ward  can  not  maintain  an  action  therefor,  even  af- 
ter the  guardianship  has  terminated,  but  must  look  to  his  guardian  for 
compensation.    Id. 

7*  Tbees  Cut  on  Land  Held  Tekfobabily  by  another  become  personal 
property,  and  belong  to  the  owner  of  the  inheritance,  and  he  may  bring 
trover  for  their  removaL    Id, 

8L  Guabdian  may  Sell  Tbees  Cut  ob  Thbown  Down  on  his  ward's  land, 
and  if  any  wrong  is  done  he  must  compensate  the  ward,  who  can  not 
bring  trover  against  the  purchaser.    Id. 

■ 

mGHWAYa 

L  SuBTEY  OF  Highway  xust  Define  its  Boundabdes  with  reasonable 
certainty,  and  a  survey  of  a  mere  line  extending  in  length  only,  without 
breadth,  is  not  competent  as  evidence  to  prove  the  existence  of  a  high- 
way.   Beardslee  v.  French,  86. 

8k  NoN-usEB  OF  A  HIGHWAY  FOB  Maity  Tbabs  IB  prima /ocU  evidence  of  « 
release  of  the  right  to  the  person  over  whose  land  it  once  ran.    Id, 

IL  Wanton  and  Unnecebsaby  Destbuohon  of  Pbopebty  by  persons  re* 
moving  obstmotions  from  highway,  is  a  trespass  for  which  they  are  lia- 
ble to  an  action.    Id. 

HOLIDAYS. 
See  Sunday. 

HOMICIDK 
See  Cbdonal  Law,  11,  12,  18»  14^  IS. 
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husband  and  wifk 

1.  A  CoNYSYANOs  TO  HuSBAND  AND  WiFB,  made  after  their  marriage,  makes 

them  tenants  of  the  entirety,  and  not  joint  tenants.  Den  v.  Harden- 
hergh,  371. 

2.  A  Grant  to  a  Husband  and  Wife  and  a  Thtkd  Prbson  vests  in  the  hoa- 

band  and  wife  an  undivided  one  half,  as  tenants  by  entireties,  and  th 
other  half  to  snch  third  person.     Id, 

3.  A  Tenancy  bt  Entireties  can  not  be  Severed  by  the  act  of  either  the 

husband  or  wife,  nor  by  a  fine  or  common  recovery  against  either  of 
the  spouses,  nor  can  partition  be  made  of  an  estate  held  by  such  tenancy. 
Id, 

4.  The  Survivor  ov  a  Tenancy  by  Ektireties  enjoys  and  is  vested  with  the 

title  to  the  whole  property,  not  because  any  new  or  farther  interest  or 
estate  becomes  vested  upon  the  death  of  his  co-tenant,  but  becaoae  the 
original  conveyance  vested  each  grantee  with  the  entirety. 

&   A  OONYEYANCB  TO  A  MaN  AND  WOMAN  THEN  UNMARRIED  Vests  an  CStatd 

in  them  as  joint  tenants,  or  as  tenants  in  common,  and  this  estate  will 
not  be  changed  by  their  subsequent  marriage.    Id, 

6.  A  Statute  Enactino  "That  no  estate  shall  be  considered  and  adjudged 

to  be  an  estate  in  joint  tenancy,  except  it  be  expressly  set  forth  in  the 
grant  creating  such  estate,"  etc.,  does  not  apply  to  oonveyanoee  or  de- 
vises to  a  husband  or  wife,  because  they  do  not  hold  in  ioint  teoanoy, 
but  as  tenants  of  the  entirety.    Id. 

7.  Husband  and  Wiyb  are  not  Joint  Tenants,  or  tenants  in  common,  of 

land  conveyed  to  them  jointly,  being  seised  per  tout,  bat  not  per  my; 
hence  they  must  join  in  a  conveyance  thereof  and  a  oonveyanoe  by  one 
is  void.     Doe  v.  Howland^  445. 

8.  Post-nuptial  Agreement  between  Husband  amb  Wife,  made  upon 

sufficient  consideration,  will  be  enforced  in  equity.  LUeay.  Flemmg^ 
585. 

0.  Widow's  Right  to  a  Child's  Part  of  Her  Husband's  Personal  Estate 

is  one  which  the  law  gives,  and  an  intention  to  exclude  that  right  mnsi 
be  shown  either  by  express  words  or  by  a  manifest  impUoation,  otherwiie 
she  is  entitled  to  the  child's  part.    Id, 

See  Conflict  of  Laws. 

INDICTMENTS. 
See  Crimikal  Law,  1,  2. 

INJUNCTIONS. 

1.  Injunction  against  Trespass  Libs,  in  England,  only  in  strong  mam 

of  destruction  or  irreparable  mischief.     Duvall  v.  Watere,  350. 

2.  Injunction  Dobs  Not  Lie  to  Prevent  a  mere  Trespass,  not  instant  and 

irreparable,  when  no  suit  or  action  has  been  instituted  involving  the 

title.     Id, 
8,  Injunction  against  Debtor  Disposing  of  Property. — Only  a  judgment 

creditor  can  have  the  assistance  of  a  court  of  equity  to  control,  prevent, 

or  interfere  with  a  debtor's  disposition  of  his  property.     RKodee  v.  Coiw- 

t'M,  715. 
4.  What  Necessary  to  Affect  Land  or  Personalty.  ~To  affect  the  debt> 


Index.  817 

or^B  land,  in  such  a  case  the  creditor  moat  have  judgment  and  take  hia 
tiegiif  and  to  affect  personalty  he  must  have  judgment  and  execution  is- 
■oed.    Id, 

See  Waste,  8,  9,'  10,  11,  13,  14,  15,  16,  17»  18. 

INQUISITION  OF  LUNACY. 
See  EvTDZNCE,  13,  14. 

INSURANCE— FIRR 

1.  Iv  THE  CoNBTBUcnoN  OF  POLICIES  OF  FiRE  Iksurance,  the  same  strict- 

ness is  not  to  be  observed  as  in  the  construction  of  policies  of  marine 
insurance.    Jolli/  v.  Baltimore  E.  Soc*y,  288. 

2.  PoLiCT  OF  Insurance  being  Silent  on  the  subject,  the  determination  as 

to  whether  certain  repairs  or  alterations  in  the  property  insured  were 
■nch  as  the  insured  were  authorized  to  make,  as  being  necessary  for  the 
nae  of  the  property,  and  whether  the  same  were  made  in  the  usual  way, 
are  questions  of  fact  for  the  jury.  Id. 
8b  Alterations  and  Repairs  in  Property,  insured  against  fire,  do  not  per 
M  change  the  risk,  and  whether  the  risk  has  been  increased  thereby  is  a 
question  of  fact  for  the  jury.     Id, 

INTEREST. 
Bee  Trusts  and  Trustees,  10,  11,  12. 

INTERVENTION. 

1.  Where  a  Purchaser  at  a  Sheriff's  Sale  Intervenes  to  maintain  its 

validity,  the  court  may  order  him  to  restore  possession.  ThompBon  y. 
Chauveau,  246. 

2.  An  Interyenor  can  not  Retard  the  trial  of  a  cause  in  which  he  inter- 

pleads.    Walker  v.  Ihmbar,  248. 

JUDGMENTS. 
L  In  Rendering  Judgment  nunc  pro  tunc,  the  court  can  not  resort  to  any 

evidence  to  show  what  the  judgment  should  be,  other  than  that  furnished 

by  the  record.     Drauglian  v.  Tombeekbee  Bank,  38. 
2.  The  Decree  of  the  Countt  Court  directing  the  sale  of  land  of  an  in- 

testate's  estate  is  evidence  against  third  persons  concerning  the  land 

sold.     And  this,  although  the  whole  record  in  that  behalf  is  not  produced, 

such  decree  being  conclusive  until  regularly  set  aside.     Ridtardson  y. 

Hobart,  70. 
8b  A  Judgment  will  not  be  Reversed  because  a  motion  for  a  new  trial  made 

on  the  ground  that  the  verdict  was  against  evidence,  unless  it  is  clear 

that  the  verdict  was  not  warranted  by  the  evidence.     Lambert  v.  Satul- 

ford,  149. 
4.  A  Judgment  Lien  attaches  on  land  at  the  date  of  the  judgment.    Jtmu  v. 

Jonen,  327. 
fi.  Judgment  Lien  Exists  after  the  Death  of   a  party  has  abated  the 

cause,  but  execution  can  not  issue  until  the  judgment  has  been  revived. 

hi 
6.  Recovery  of  Judgment  in  Trespass  de  bonis  asportatis  divests  the 

plaintiff  of  his  property  in  the  goods.     Therefore  such  judgment  is  a  bar 

to  an  action  of  indebitatus  assumpsit  against  any  one,  for  the  proceeds  of 

Am.  Dxo.  Vol  XVUI-02 
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the  sale  of  the  goodt,  which  were  the  sabject  of  the  trespan.  /loycl  ▼. 
Browne,  602. 

7.  MoNKT  IN  THB  SHERIFF'S  Uand  Under  a  Bale  of  lands,  sufficient  to  sat- 

isfy a  judgment  prior  to  that  on  which  the  lands  were  sold,  is  not  per 
§e  a  satisfaction  of  such  prior  judgment.     Ikuik  of  Pa,  v.  WiMQer,  63X 

8.  A  PRIOB  Judgment-Creditor  may  waive  his  priority  in  favor  of  a  sob- 

sequent  judgment-creditor,  without  extinguishing  his  judgment.  And 
if  the  subsequent  judgment-creditor  becomes  the  assignee  of  the  prior 
judgment^  he  succeeds  to  all  the  rights  of  the  assignor.    Id, 

See  Amendments. 

JUDICIAL  LIABILITY. 
See  Office  and  Officers. 

JUDICIAL  SALES. 
See  Executions. 

JUIIISDICTION. 

1.  Waivxk  of  EzcEFnoNS  TO  Jurisdiction  of  Court. — When  the  waijt 
of  jurisdiction  arises  from  the  want  of  legal  notice,  appearance  and  sub- 
mission of  the  party  waive  the  exceptions  to  the  jurisdiction;  but  when 
want  of  jurisdiction  over  the  subject-matter  appears  from  the  record,  the 
defect  can  not  be  supplied  by  the  submission  of  the  party.  Perkhu  v. 
PerkiriB,  120. 

8.  WnxRX  THB  End  is  Conceded,  the  means  of  arriving  at  it  an  gmiftad. 
Ool^M  Widow  Y.  His  Executors,  241. 

JUEY  TRIAL. 
See  Plbadino  and  Practicx»  14. 

LANDLORD  AND  TENANT. 

Whxrx  Onb  Litb  Land  on  Shares  to  another,  the  parties  are  tnaats  in 
common  of  the  crop.    Dt  MoU  v.  Ilaytrman,  44& 

See  Statute  of  Frauds,  1. 

LEASES. 
See  Alteration  of  Instrumbntb,  1,  6. 

LIBEL 

1.  Libelous  Wrttiko. — Letter  addressed  to  the  wife  of  another,  importing 
that  she  had  acted  libidiuously  toward  the  writer,  and  invited  him  to 
adulterous  intercourse  with  her,  and  which  was  sent  to  her  with  intent 
to  insult  and  abuse  her,  to  seduce  and  debauch  her  affections  from  her 
husband,  and  to  bring  her  into  hatred  and  contempt,  is  libelous.  SiaU 
v.  Avery,  106. 

8.  Sending  such  a  Letter  to  the  person  to  whom  it  is  addressed  is  «  pab* 
lioation  of  the  libeL    Id, 

t.  Libel  aoainst  an  Individual  is  an  indictable  offense.    Id, 

LIENS. 
See  Judgments,  4,  & 

LIS  PENDENS 
1.  PBNDBNor  OF  AJT  AonoN  OF  Slandbb  does  not  render  a  nle  of  the  d^ 
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fendant's  land  void  as  to  the  plaiutifif,  though  the  defendant  has  no 

other  property  to  satisfy  the  judgment  subsequently  recovered.     Ray  v. 

Roe,  159. 

2.  Pendency  ov  an  Action  is  constructive  notice  of  the  matter  involved  in 

the  suit,  and  a  purchaser  of  the  property  which  is  the  immediate  object 

of  the  pending  action  will  be  affected  by  it,  as  a  purchaser  with  notice. 

Id, 

See  Real  Estate,  1. 

LUNACY. 
See  Evidence,  13,  14. 

MANDAMUS. 

1.  No  Mandamus  Lies  to  Compel  a  city  council  to  admit  a  member  whom 

they  do  not  think  duly  elected.     Mayor  v.  Morgan,  232. 
2L  A  Shsritf  who  Serves  a  Distringas  to  compel  obedience  to  a  man- 
damns  in  such  case  is  a  trespasser.     Id, 

MARRIAGE  AND  DIVORCE. 
L  Marriage  is  a  Civil  Contract,  as  well  as  a  religious  vow,  which,  while 
it  is  invalidated  by  want  of  consent,  is,  if  valid,  obligatory  upon  the 
parties  during  their  joint  lives,  and  can  not  be  cast  off  at  pleasure. 
FomaJall  v.  Murray,  344. 

2.  Solemnization  in  the  Face  ov  the  Church,  or  by  a  clergyman,  is  the 

most  correct^  if  not  the  only  legal,  mode  of  contracting  marriage  in 
Maryland.     Id, 

3.  Cohabitation,  Refutation,  and  the  fact  that  the  parties  have  represented 

themselves  as  husband  and  wife,  are  generally  sufficient  evidence  of  a 
marriage;  the  only  exceptions  are  in  prosecutions  for  bigamy  and  actions 
of  criminal  conversation.     Id, 

i.  Divorce  in  this  State  can  be  granted  only  by  an  act  of  the  legislature. 
Id, 

S.  Jurisdiction  concerning  Aumont  has  been  devolved  on  the  court  of 
chancery.     Id. 

3.  County  Court  may  Inquire  into  the  Vauditt  of  a  marriage  in  cer- 
tain cases.     Id, 

7.  Court  ov  Chancery  can  not  Determine  the  Validity  of  a  marriage, 

except  when  procured  by  abduction,  terror,  or  fraud.     Id, 

8.  Voidable  Marriage  can  be  Questioned  in  England  only  by  a  direct 

suit  for  that  purpose  in  the  spiritual  court.     Id, 

9.  AriER  THE  Death  ov  One  ov  the  Parties  to  a  marriage,  no  judicial 

proceeding  can  be  had  to  inquire  into  its  validity.     Id, 

10.  Marriage  Questioned  after  Death  ov  Party,  When.— The  validity 
of  a  marriage  may  be  inquired  into  after  the  death  of  a  party  where 
it»  or  the  legitimacy  of  the  issue,  forms  a  link  in  the  chain  of  title.     Id, 

11.  Marriage  Valid  where  Celebrated  is  valid  everywhere.     Id, 

12.  Chancellor  may  Determine  a  Question  ov  Legitimacy  in  a  ohaini  of 
title,  without  the  aid  of  a  jury,  where  the  proof  is  clear.     Id. 

See  Evidence,  7. 

MISTAKE. 
1.  Money  Overpaid  on  a  Note  may  be  Recovered  back,  nnless  it  clearly 


V 
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appears  to  have  been  voluntarily  paid,  with  fall  knowledge  that  it 
not  dne.     Waite  v.  Leggeit,  441. 
%  PossBS5aoK  OF  THS  Means  OF  DiscovEBiNG  THE  MiSTAKS  ifrill  not  de 
prive  the  party  of  his  right  of  recovery  in  snch  a  case,  if  there  was  a 
mistake  in  fact.     Id, 

8.   OVERCHAROB  OF  INTEREST    ON  A    NOTE    ANTEDATED   by   nustakei,    which 

has  been  paid  by  the  maker,  may  be  recovered  back,  if  he  did  not  know 

that  it  was  an  overcharge  at  the  time,  although  he  knew  the  date  which 

the  note  should  have  borne,  and  might  have  ascertained  the  amount  of 

the  interest  by  calculation;  nor  is  his  right  varied  by  the  fact  that  be 

gave  a  bond  and  warrant  to  confess  judgment  as  security  for  the  note, 

in  which  the  amount  was  calcuUted  according  to  the  errooeoas  date^ 

Id. 

MORTGAGES. 

I.  Mere  Contract  to  Recontey  is  not  such  DBFSAaANCB  as  will  con- 
vert an  absolute  deed  into  a  mortgage;  for  where  there  is  no  debt  to  be 
secured  there  can  be  no  mortgage.     Reading  v.  Weston,  89. 

SL  Where  it  is  Doubtful  whether  a  Transaction  was  Intended  as  a 
Mortgage,  or  as  a  conditional  sale,  courts  of  equity  incline  to  consider 
it  a  mortgage;  but  where  subsequent  acts  of  the  parties  are  consistent 
with  the  idea  of  a  sale,  it  will  be  treated  as  such.  Poindexter  v.  MeCan- 
non,  591. 

lb  Apportionment  of  Mortgage  Debt. — One  who  has  a  mortgage  upon 
two  or  more  tracts  of  land,  in  one  of  which  a  third  person  becomes  in- 
terested, may  be  compelled  to  apportion  the  debt  according  to  the  value 
of  the  dififerent  tracts,  and  release  to  the  third  person  his  tract  on  his 
paying  the  proportionate  share,  or  assign  the  whole  mortgage  to  the 
third  person  on  his  paying  the  entire  sum  due.  Chittenden  v.  Bamty^ 
672. 

4  Same. — If  the  third  person  has  become  interested  by  necessity,  and  not 
for  the  purpose  of  speculation,  he  may  exercise  a  choice  either  to  take 
an  assignment  or  have  an  apportionment.     Id, 

6.  The  Equitable  Situation  of  the  Property  at  the  time  the  third  per- 
son became  interested  must  be  regarded.     Id, 

6.  Mortgagee's  Right  to  Rent. — ^Where  the  time  in  which  the  debt  secured 

by  a  mortgage  has  passed  without  payment,  the  mortgagee,  after  notice 
to  the  tenant,  is  entitled  to  recover  the  rents  and  profits.  Babcoek  v. 
Kennedy,  695. 

7.  The  Tenant  can  not  Recover  of  the  Mortoaoeb^  in  snch  case,  the 

value  of  articles  delivered  to,  and  received  by,  him  for  the  rent.    Nor 
will  the  failure  of  the  mortgagee  to  recover  rent  in  an  action  against  thif 
tenant  therefor  deprive  him  of  his  defense  to  the  action.    Id, 
See  Adverse  Possession,  1;  Fraudulent  Conveyances,  4^  S,  9,  10; 

Powers. 

MUNICIPAL  CORPORATIONS. 
The  Omr  Council  are,  by  law,  judges  of  the  election  of  their  memban. 
Mayor  y.  Morgan^  232. 

See  Mandamus,  1,  2, 

MURDER 
8ee  Criminal  Law,  11,  12,  13»  14,  15. 
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NE  EXEAT. 

1.  Ns  EzxAT  CAK  BB  IssuED  only  when  it  appears:  1.  That  there  is  a  precise 

amount  of  debt  positively  due;  2.  That  it  is  an  equitable  demand  not 
suable  at  law,  except  in  cases  of  account  and  some  others  of  concurrent 
jurisdiction;  3.  That  the  defendant  is  about  quitting  the  country  to 
avoid  payment,     lihodes  v.  Comina,  715. 

2.  Necessity  of  Affidavits  to  Frocurs  Wbit. — A  writ  of  ne  execU  can 

not  be  granted  in  this  state,  except  upon  a  bill  filed  and  affidavits  made 
to  the  truth  of  its  allegations.     Id, 

8.  Kb  Exeat  will  not  be  Granted  where  Bail  can  be  demanded  at  law. 

Id. 

NEGOTIABLE  INSTRUMENTS. 

1.  GiviNO  Forged  Note  in  Patment,  by  a  partner  to  a  creditor  of  the  firm, 

after  its  dissolution,  does  not  extinguish  the  original  liability  of  the  part- 
nership.    Pope  v.  Nance,  60. 

2.  Return  of  a  Note  on  which  the  name  of  one  of  the  makers  was  forged 

is  not  essential  before  action  on  the  original  demand  can  bo  brought,  if  it 
appear  that  the  other  parties  are  insolvent  and  no  injury  will  result  to 
the  person  transferring  the  note  by  failing  to  return  it.     Id. 

3.  In  AN  Action  bt  the  Indorsee  against  the  immediate  iudorser,  the  true 

consideration  for  the  indorsement  is  the  measure  of  the  recovery.  Cook 
V.  Coehrill,  67. 
4b  Blank  Indorsement  by  one  Person  of  Promissory  Note  for  ANt/niER, 
payable  to  a  third  person,  or  order,  does  not  import  a  valuable  considera- 
tion from  the  payee  to  the  indorser,  nor  imply  an  engagement  by  the 
indorser  that  the  maker  was  of  ability  to  pay,  and  would  pay  such  note, 
Wylie  V.  Lewis,  108. 

5.  Giving  Time  to  the  Drawer. — If  a  payee  of  a  bill  of  exchange,  accepted 

for  the  drawer's  accommodation,  give  time  to  the  drawer  without  the 
acceptor's  knowledge,  the  latter  is  not  thereby  discharged,  though  the 
payee  knows  all  the  facts.     Lambert  v.  Sand/ord,  149. 

6.  Promissory  Notes — Subject  to  what  Credits.— A  credit  once  made  on 

a  note,  but  subsequently  erased,  is  evidence,  and  the  obligor  is  entitled 
to  the  benefit  of  the  same,  unless  disproved  or  explained,  and  evidence 
showing  tnat  the  money  was  actually  paid  as  stated  in  the  erased  credit 
is  admissible.     Graves  v.  Moore,  181. 

7.  Insolvency  of  Maker  of  Promissory  Note  does  not  excuse  want  of 

notice  of  hiB  default,  where  it  is  sought  to  charge  the  iudorser.     Page  y. 
Loud,  650. 
6.  The  Payors  Signature  Affixed  by  the  Nominal  Payee  to  a  promis- 
sory note  will  bind  the  payor.     Haven  v.  Ilobbs,  678. 

9.  It  is  Sufficient  Consideration  for  a  Note  that  it  was  given  for  the 

discharge  of  bastardy  proceedings  instituted  by  the  mother  against  the 
father,  the  maker  of  the  note.     Id. 

10.  A  Receipt  Executed  by  the  Nominal  Payee  in  fraud  of  the  person  iot 
w)iose  benefit  the  note  was  given  is  void.     Id, 

See  Evidence,  21. 

NEW  TRIALa 
New  Trial  on  the  Ground  of  Newly-Discovered  Evidence  will  not  bt 
granted  where  the  evidence  is  cumulative.     Whitbeck  v.  WhUbeck,  503. 
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NOVATION. 
See  Suretyship,  5. 

OFFICE  AND  OFFICERS. 

1.  JniiOE  or  A  CocJBT  of  Record  is  not  Liable  Id  a  civil  acUon»  OYen  for 

oomipt  miaconduct  in  office.     Cunningham  v.  Bucklin,  432. 

2.  Judicial  Liabilitt,  Cases  Concerning,  reviewed  by  Savage,  O.  J.    Id. 

3.  Commissioned  is  not  a  Jitdqe  of  Record,  who  is  specially  aathorized  by 

statute  to  perform  cartain  duties  of  a  judge  of  the  supreme  court  in 
granting  discharges  to  insolvents,  though  he  acts  judicially  within  lus 
jurisdiction.     Id, 

4.  Malicious  and  Corrupt  Conduct  in  Office  can  not  be  alleged  or  proved 

against  one  acting  under  a  special  and  limited  jurisdiction,  in  contradic- 
tion to  his  own  record,  which  is  made  by  statute  conclusive  evidence. 
Id. 

6  Commissioner  in  Insolvency  is  not  Civilly  Liable  for  alleged  cor* 
rupt  and  malicious  misconduct  in  granting  a  discharge  to  an  insolvent 
where  he  has  jurisdiction,  and  where,  the  discharge  being  made  by  stat- 
ute, conclusive  evidence  of  the  facts  therein  shows  on  its  face  that  all 
the  proceedings  were  regular  and  correct;  as,  where  it  is  alleged  that 
the  discharge  was  granted  without  notice  to  the  creditors,  "deceit- 
fully, corruptly,"  etc.,  "under  color  and  pretense"  that  an  adjourn- 
ment  had  been  had  from  a  prior  hearing,  when  there  was  no  such  ad- 
'  joumment,  but  the  discharge  states  that  there  was  a  regular  adjooniment. 
Id, 

ft.  Justice  of  the  Peace  who  Exceeds  his  Jurisdiction  is  liable  to  an 
action  of  trespass  for  improperly  issuing  an  execution,  and  causing  the 
property  of  a  person  to  be  seized  and  sold  thereunder.  KeUy  v.  Bemberif 
643. 

PARENT  AND  CHIIJ). 

1.  Father  Advancing  his  Child  to  whom  he  is  in  Debt  is  presumed  to 

do  so  with  a  view  to  the  discharge  of  the  debt,  unless  the  circumstanoai 
prove  a  contrary  intention.     Kelly  v.  Kellif,  710. 

2,  Conveyance  of  Land,  in  such  a  case,  will  be  presumed  in  satisfaction  of 

a  money  debt,  if  such  appears  to  have  been  the  intention.*  /(Z. 
See  Consideration,  4;  Fraudulent  Convxtangbs,  13,  14. 

PARTIES. 
See  Equity,  3. 

PARTNERSHIP. 

1.  A  Partner  mat  Sue  at  Law  a  copartner,  for  the  excess  contributed 

over  and  above  his  proportion  of  the  joint  stock.     Bumpcua  v.  WM,  34. 

2.  One  Partner  can  not  Maintain  an  action  against  his  copartner  for 

personal  services  rendered  for  the  copartnership.     Caufiten  v.  Burkf,  297. 

8.  I^ROPERTY  Conveyed  to  a  Partnership  Vests  in  the  Company,  and 
not  in  the  individual  copartners;  and  the  transfer  of  such  piop<$rty  by 
one  of  the  partners  passes  only  a  contiugent  right  to  a  part  after  the 
debts  are  paid  and  the  copartnership  is  ended.  DonaUUon  v.  Bank  r^ 
Cape  Fear^  577. 

8ee  Application  of  Payments,  3;   Equity,  7;   Estates  of  Decedents,  1| 

EtiDENCE,  17|  18;  Executions,  16. 
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patents— land. 

Thb  FctaIi  Okbtoicate  of  Tttle,  under  the  act  of  oongreas,  settling 
Spanish  claims,  is  sofficient  evidence  of  title,  and  can  not  4>e  questioned 
by  a  trespasser.    Richardson  v.  Hoharty  70. 

PAUPERS. 
See  DoMiciLK 

PAYMENTS. 
See  Mistake;  Parent  Aim  Child. 

PERFORMANOR  . 
See  Bonds,  3;  Covenants,  2. 

PLEADING  AND  PRACTICE. 

1.  Iir  Diclabino  on  Contracts,  the  Rule  is,  if  the  contract  would  bd 

good  at  common  law,  the  declaration  need  not  state  that  it  was  in  writ- 
ing; but  where  the  duty  or  liability  is  created  by  statute,  and  also 
required  to  be  in  writing,  then  the  declaration  must  aver  that  the»con- 
tract  was  in  writing.     Brown  v.  Adams,  36. 

2.  Plea  that  the  Cashier  was  Robbed,  in  an  action  on  his  bond,  should 

set  out  the  place  and  circumstances  of  the  robbery.  HuntamUe  Bank  v. 
Hill,  39. 

8.  On  A  Demurrer  to  Evidence,  the  court,  in  its  discretion^  may  compel 
the  party  to  join  in  demurrer,  or  to  abandon  his  evidence.  Brandon  v. 
HunUviUe  Bank,  48. 

4.  Tender  ov  Personal  Property  at  the  time  and  place  of  delivery  may 
be  pleaded  in  bar  to  an  action  on  a  bond  for  such  delivery,  without  aver- 
ring readiness  afterwards  to  deliver  it,  or  to  bring  it  into  court.  Mitcfiell 
V.  Merrill,  128. 

fi.  The  Declaration  on  such  Bond  need  not  allege  demand  at  the  place 
stipulated  for  delivery.    Id. 

6.  A  Nolle  Prosequi  to  the  whole  declaration  is  not,  like  a  retraxit,  a  bar 

to  a  future  action  for  thie  same  cause.     Lambert  v.  Sandford,  149. 

7.  Where  One  o;r  Two  Pleas  to  the  whole  cause  of  action  be  adjudged 

good  on  demurrer,  the  other  need  not  be  considered.     Cutlery.  Cox,  152. 

8.  Practice. — A  demurrer  being  sustained  to  a  declaration  containing  but 

one  count,  and  a  new  count  being  added  as  an  amendment,  to  which  a 
plea  of  not  guilty  was  entered,  it  was  held  that  the  plea  applied  to  the 
new  count  only.     Sanders  v.  Vance,  167. 

9.  Practice — Consent  bt  a  Defendant  that  a  bill  confessed  by  a  co- 

defendant  may  be  read  and  taken  as  evidence  against  him,  is  an  admis- 
sion of  the  allegations  of  the  bill.     Nantz  v.  McPfierson,  216. 
10  Atier  Verdict,  the  Allegations  of  Fraud  and  Deceit  in  the  decla- 
ration are  equivalent  to  the  charge  of  an  actual  scienter.     Osgood  v. 
Lewis,  317. 

11.  Averment  of  Fraud  and  Deceit  is  immaterial  whera  there  is  an  ex- 
press warranty.     Id. 

12.  Sufficiency  of  Averment  on  General  Demurrer. — In  a  declaration 
against  a  defendant  for  corrupt  misconduct  as  a  commissioner  under  the 
insolvent  act  in  discharging  the  plaintiflTs  debtor,  whereby  the  debt  was 
lost,  au  averment  that  after  judgment  the  debtor  could  not  be  found  to 
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satisfy  the  plaintiff  is  sufficient  on  general  demnrrer,  withont  aTlfging 
that  a  ea,  so,  was  issued  and  returned  non  est  inventus,  Cunningham  v. 
Bucklin,  432. 

18.  Waiver  of  Objection  to  Irbeoulaiutt  by  Joikiiyg  Issue. — A  plaintiff 
waives  his  objection  to  the  defendants  being  allowed  to  appear  and 
plead  without  giving  special  bail  by  joining  issue  without  making  the 
objection,  and  the  appearance  bail  are  dischai^ged.  Culpeper  Mfg.  Soc'jf 
V.  Digges,  708. 

14.  Instruction  that  the  Plaintivt  has  a  Right  to  Beooysr  if  the 
jury  believe  the  evidence,  without  saying  anything  as  to  the  amount  of 
the  recovery,  is  not  erroneous  if  there  is  uncontradicted  evidence  estab- 
lishing the  plaintiff's  right  to  any  part  of  his  demand.  Pleaaants  v. 
PtndUton,  726. 
Bee  Corporations,  9;  Fraud,  1,  2;  Res  Abjudigata;  TRBSPA8a»  13, 17. 

POWERa 
A  Mortgage  is  an  Execution  of  a  Power  to  appoint  by  any  writing,  in 
^he  nature  of  a  will  or  other  instrument,  under  hand  and  seal,  ezecated 
in  the  presence  of  two  credible  witnesses.     Lcmccuier  t.  Dokm^  dSSu 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Suretyship. 

PROHIBITION. 
See  Waste,  2. 

REAL  ESTATE. 

1.  Pendency  of  an  Ejectment  for  a  Lot  of  Ground  out  of  which  a 

rent  charge  issues,  brought  by  the  executors  of  a  testator,  will  not  bar 
the  recovery  in  an  action  of  covenant  for  the  rent,  by  the  devisees. 
Streaper  v.  FisheTf  604. 

2.  One  Who  Enters  under  a  Contract  for  the  Purchase  of   Unds, 

and  makes  permanent  improvements,  can  not,  before  complying  with 
the  terms  of  the  contract,  convey  to  another  a  title,  which,  though  buy- 
ing in  ignorance  of  the  contract,  he  can  set  up  against  the  person  with 
whom  it  was  made.     Bowker  v.  Walker,  670. 

RELATION. 

BxLATioN  TO  Void  Act.  ^There  can  be  no  relation  to  a  void  act  for  the  por* 
pose  of  giving  it  effect     Doe  v.  /lowland,  44& 

RELEASE. 
See  Equity,  6. 

RENT. 
See  Mortgages,  6,  7;  Real  EsxAni  1. 

REPLEVIN. 
See  Trespass,  3, 
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res  adjudicata. 

1.  A  Plea  or  Foruer  Recovery  is  good  in  bar,  if  it  contains  sufficient  mat- 

ter to  show  that  the  causes  of  action  in  the  two  suits  were  the  same,  and 
*   that  the  merits  were  determined  in  the  first  case.     Cutler  v.  Cox,  152. 

2.  A  Plea  op  Former  IIecx)V£RY  to  an  action  on  the  case  founded  on  a  tort, 

can  not  be  objected  to  merely  because  the  first  action  was  covenant,  the 
causes  of  action  being  the  same.     Id, 

5.  Ir  A  Plea  of  Former  Recovery  aver  the  causes  of  action  to  be  the  same, 

and  the  record  do  not  show  them  to  1)e  different,  the  averment  on  de- 
murrer to  the  plea  must  be  taken  as  true.  /(/. 
4.  Ir  IN  A  Former  Action  of  Covenant  for  the  same  cause,  now  made  the 
subject  of  an  action  for  a  tort,  accord  and  satisfaction  be  pleaded,  and 
issue  be  joined  on  a  replication,  and  the  defendant  recover  judgment,  it 
is  a  good  plea  in  bar  to  the  present  action.     Id, 

See  Trespass,  14,  IG. 

SALES. 
L  Seller  of  Personal  Property  is  not  answerable  for  any  defects  in  the 
quality  or  condition  of  the  article  sold,  without  an  express  warranty  or 
fraud,  but  this  rule  is  not  universal,  as  where  personalty  is  sold  by  sam- 
ple, etc.     Osgood  v.  Lewis,  317. 

2.  Ck)NSTRUcnvB  Delivery  by  a  Vendor  of  Chattels  is  sufficient  to  pass 

the  right  of  property.     PUasants  v.  PendUton,  726. 

3.  Bargain  Struck  and  Payment  of  the  Purchase-money  vests  the  prop- 

erty of  a  chattel  in  the  vendee.     Id, 

4.  Sale  of  Flour  in  a  Warehouse — Delivery.— On  a  sale  of  flour  in  bar- 

rels of  difierent  brands  in  a  warehouse,  where  the  vendor  gives  the  vendee 
a  bill  of  parcels  specifying  the  number  of  barrels  of  each  brand  with  an 
order  on  the  warehouseman  for  their  delivery,  and  receives  the  vendee's 
check  in  payment,  giving  a  receipt  in  full,  the  contract  is  completely 
executed,  and  vests  the  property  in  the  vendee,  so  that  a  subsequent  loss 
before  actual  delivery  falls  upon  him.     Jd, 

6.  If  Anything  Remains  to  be  Done  between  the  Parties  to  put  the  arti- 

cles in  a  deliverable  state,  the  contract  is  not  complete,  and  the  property 
does  not  pass.  Id, 
6L  Usage  as  to  Cooperage  on  Sale  of  Flour. — Where  there  is  a  usage 
that  cooperage  necessary  on  a  delivery  of  flour  to  the  vendee  at  a  ware- 
house is  to  be  done  by  the  storer  at  the  vendor's  expense,  it  does  not  con- 
stitute a  case  where  something  remains  to  be  done  by  the  vendor  to  com- 
plete the  contract.     Id, 

7.  Warehouse  Rent  Due  is  no  Obstaci^  to  Delivery  of  the  flour  in  such 

a  case  where  the  usage  is  to  charge  it  to  the  vendor,  and  not  to  make  it 
alien  on  the  flour.     Id, 

8.  Separation  of  Articles  Sold  out  of  a  large  number,  where  all  are  exactly 

of  the  same  quality,  is  unnecessary  to  constitute  such  delivery  as  will 
pass  the  property;  as  in  the  case  of  a  number  of  barrels  of  flour  sold  out 
of  a  larger  numl>er  of  the  same  brand  belonging  to  the  vendor  and  stored 
in  a  warehouse.  Id. 
0.  Usage  to  Sell  Flour  in  Store  by  Order,  and  to  pass  it  by  the  transfer 
of  the  order  from  hand  to  hand,  without  actual  delivery  of  the  flour,  is 
reasonable  and  lawfuL     Id, 
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10.  When  Sspabation  is  Unnecessary  as  to  Part  of  the  articles  indBded  in 
a  contract^  though  it  may  be  as  to  the  rest,  title  may  pass  as  to  ths 
fonner,  though  not  as  to  the  latter.    Id. 

See  Warbantt. 

SEDUCTION. 
See  Evidence,  7. 

SET-OFF. 
See  EQumr,  2,  3. 

SHERIFFa 
See  ExxounoKs;  Mandamus,  2. 

SHEBXFFS  SALES. 
See  ExEcunoNB. 

SHIPPING. 

1.  Seamen's  Wages  are  not  Beooverable  iv  no  Feeiort  ia  eanied,  where 

the  failure  is  not  due  to  the  fanlt  of  the  master  or  owners.  Van  Beuren 
Wilson,  491. 

2.  Loss  or  Freight  through  the  Master's  or  Owner's  Fault  or  Fraud, 

as  where  the  ship  is  seized  for  a  debt  of  the  owners,  or  is  captured  and 
condemned  for  a  violation  of  neutrality  laws,  occasions  no  loss  of  wages. 
fd, 
8.  Loss  OF  Freight  bt  a  Disaster  or  Peril  Arising  from  Accident,  or 
superior  force,  carries  with  it  the  loss  of  the  seaman's  wages,     fd, 

4.  That  Freight  was  Lost  without  the  Seamen's  Fault  is  not  enough  to 

entitle  them  to  wages,  if  there  was  no  fraud  or  fault  on  the  part  of  the 
master  or  owners.     Id. 

5.  Civil  Process  Issued  against  a  Vessel  in  a  foreign  country  to  try  a 

private  right  of  property  therein  is  not  such  superior  force  as  to  de^ve 
the  seamen  of  their  right  to  wages,  though  it  may  break  up  the  voyage, 
and  prevent  the  earning  of  freight;  for  it  la  the  owners'  duty  to  furnish 
the  master  with  the  means  of  procuring  the  liberation  of  the  vessel  in 
every  such  case  by  giving  security.     Id. 

6L  Unfounded  Claims  and  Law  Suits  constitute  a  peril,  the  oonsequenoes  of 
which  should  fall  exclusively  upon  the  owners.     Id. 

7.  Damages  for  Loss  of  Wages  for  the  return  voyage  may  be  recovered 
where  the  ship,  being  unseaworthy,  is  abandoned  to  the  insurers  in  a  for- 
eign country,  though  wages  eo  nomine  would  not  be  recoverable.     /dL 

g.  SEABiAN  CAN  NOT  SuE  OwNERS  FOR  Wagbs  Under  the  Aot  of  Congress  of 
February  28, 1803.     Id. 

SLANDER. 

I.  Actionable  Words. — Words  are  not  to  be  taken  in  their  mildest  or  most 
grievous  sense,  but  in  that  sense  in  which  they  would  be  understood  by 
those  who  heanl  them,  and  expressions  of  suspicion  or  opinion  may 
amount  to  slander.     McOotoan  v.  Man\fee,  178. 

%  Idem — Colloquium. — The  words  spoken  need  not  designate  the  penoo, 
this  may  be  done  by  the  colloquium.     IcL 

See  Lis  Pendens,  1. 
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SOVEREIGNTY. 

1.  A  State  can  not  be  sued  in  her  own  courts,  unless  there  is  an  enactment 

of  the  legislaure,  providing  the  manner  and  in  what  courts  she  may  be 
sued.     Divine  v.  Harvie,  194. 

2.  A  Statb  can  not  be  made  a  garnishee,  nor  can  the  auditor  and  treasurer 

be  made  parties  to  a  suit,  in  place  of  the  state,  to  obtain  a  warrant  and 
money  from  the  treasurer.     Id, 

S.  Creditor  of  the  State  can  not  be  compelled,  by  bill,  under  the  act 
subjecting  choses  in  action  of  a  debtor  to  the  satisfaction  of  his  creditor's 
judgment,  to  assign  his  warrants  on  the  treasury,  or  otherwise  transfer 
the  demand  to  his  creditor.     Jd, 

4.  Dehakd  on  the  State  is  not  a  chose  in  action  within  the  statute  men- 
tioned.    Id. 

ft.  Statutes — State,  when  Affected  by. — A  state  is  not  embraced  by  an 
act  made  to  operate  between  individuals,  unless  such  intention  is  ap- 
parent in  the  act,  and  an  act  subjecting  the  debts  due  a  judgment-debtor 
to  his  creditors,  does  not  embrace  a  debt  due  by  the  state.     Id, 

See  Executions,  26,  27,  28,  29. 

SPECIFIC  PERFORMANCE. 
Spscmo  PERTORacANCE,  How  Decreed. — In  a  decree  for  specific  perform- 
ance, the  same  shall  be  final  for  a  conveyance,  and  i  f  not  complied  with, 
a  decretal  order  appointing  a  commissioner  to  execute  the  decree  should 
be  entered.     Sproule  v.  Winant^s  Heirs,  164. 

See  Equity,  17. 

STATUTES. 

1.  All  Laws  are  to  Act  PROspEcnvELY,  unless  they  are  clearly  expressed 

to  be  of  retroactive  effect.     Perkins  v.  Perkins,  120. 

2.  PuBUO  Acts  of  the  General  Assebibly  take  effect  from  its  rising,  if 

not  otherwise  provided;  and  courts  take  judicial  notice  of  the  time  when 
the  session  of  the  legislature  terminates.     Id, 

3.  DiSAOREEiNO  Statutes  shall  be  Construed  so  that  both  shall  have 

effect,  if  possible.     MeCartee  v.  OrpJian  Asy,  Soc.,  516. 

4.  Repeals  by  Implication  are  not  favored  by  the  law.    Id, 

6.  Acts  in  Pari  Materia  should  be  construed  together  as  if  they  were  one 
law.     Id. 

6.  The  Word  '*  Purchase,"  in  its  most  extensive  signification,  includes  a 

devise.     Id, 

7.  Statute  Authorizing  a  Corporation  to  Take  by  Purchase  must  be 

construed  so  as  to  stand  together  with  the  statute  of  wills  prohibiting 
devises  to  corporations;  hence,  in  that  case,  the  word  *'  purchase"  does 
not  include  "devise."  Id. 

8.  Power  of  Purchase  Conferred  by  such  a  Statute  is  subject  to  the 

restrictions  of  other  general  laws.     Id, 

9.  Right  to  Purchase  is  Incident  to  a  corporation,  and  a  statute  con- 

ferring that  right  does  not  extend  the  signification  of  the  term  "pur- 
chase."   Id, 

See  Sovereignty,  6. 

STATUTE  OF  FRAUDS. 
1.  Landlord  and^  Tenant. — A  parol  agreement  between  a  landlord  and 


828  Index. 

■ 

tenant,  that  the  latter  should  surrender  the  residue  of  his  term  in  thm 
premises  leased  to  a  purchaser,  in  consideration  of  which  the  landlord 
agreed  to  give  up  the  rent  in  arrear,  is  within  the  statute  of  frauds,  and 
void.  Lammott  v.  Gisty  295. 
2.  Written  Promise  Unnecessary,  When. — A  promise  to  pay  for  laud  ao> 
tually  conveyed  need  not  be  in  writing.  Whilbeck  v.  WKUbeekj  503. 
See  Consideration,  1;  Guaranty,  1,  2. 

STATUTE  OF  LIMITATIONS. 

1.  General  Clause  in  Will  Directing  all  Just  Debts  of  Testator  to 

BE  Paid,  vrill  not  revive  a  debt  barred  by  the  statute  of  limitations. 
Peek  V.  Bottford,  92. 

2.  AoKNOWLEDOMENT  BY  ExECUTOR  OF  Debt  of  decedcut,  barred  by  the 

statute  of  limitations,  will  not  take  the  case  out  of  the  statute.  Id. 
8.  Qui  tah  AcnoNS. — In  actions  qui  tarn,  the  defendants  could  not  have 
been  indebted  to  the  plaintifif  before  the  commencement  of  the  action, 
consequently  a  plea  that  the  defendants  were  not  indebted  to  the  plaintiff 
within  three  months  before  the  commencement  of  the  action,  is  insuffi- 
cient    E^U  V.  Fox,  213. 

4.  Statutes  of  Limitations  may  be  relied  on  in  penal  actions,  under  the 

general  issue.     Id. 

5.  Where  the  Statute  had  Begun  to  Run  against  an  intestate  in  his  life- 

time, its  operation  is  not  suspended  until  after  administration  granted, 
when  the  administrator  could  have  taken  out  letters  and  sued  earlier. 
Nicks  V.  Martitidale,  647. 

6.  Acknowledgment  of  a  Debt  is  sufficient  to  take  it  out  of  the  operation 

of  the  statute  of  limitations,  although  there  has  been  no  new  promise. 
Olenn  v  McCuUough,  661. 

See  Adverse  Possession. 

SUNDAY. 

1.  Sunday  is  Dies  Non  Juridicus  by  a  canon  of  the  church  incorporated 

into  the  common  law,  and  judicial  acts  can  not  be  done  on  that  day, 
though  other  acts  may  be,  unless  prohibited  by  statute.  Sioty  v.  Elliot^ 
423. 

2.  Making  an  Award  is  a  Judicial  Act,  and  if  done  on  Sunday  is  void,  /(i* 

SURETYSHIP. 

1.  Notice  to  Sue  Principal  given  by  a  surety  on  a  promissory  note  to  tne 

holder,  and  failure  to  sue  until  the  insolvency  of  the  principal,  is  a  good 
defense  to  an  action  of  debt  against  the  surety,  though  the  notice  be  not 
in  writing.     Bruce  v.  Edivards,  33. 

2.  On  the  Bond  of  a  Bank  Cashier,  conditioned  that  he  shall,  with 

fidelity  and  to  the  best  of  his  skill,  etc.,  conduct  himself  in  said  office, 
"safely  and  securely  keeping  all  moneys  deposited  in,  etc.,  refunding 
and  paying  over  the  same  when  properly  required,"  the  sureties  are  not 
liable  for  loss  by  robbery.  HuntsvilU  Bank  v.  Hill,  39. 
S.  Sureties  ^n  a  Bond  for  Writ  of  Error  are  Discharged  by  the  prin- 
cipal's agreeing  with  the  adverse  party,  without  their  consent,  that  the 
judgment  may  be  affirmed,  and  that  he  will  deliver  indorsed  bills  for  the 
amount,  payable  in  installments,  and  that  no  execution  shall  be  levied^ 
except  on  non-payment  of  the  bills.     Comegys  v.  Cox^  45. 
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4.  fluRVTT — ^How  Released. — A  surety  of  a  purchaser  can  not  obtain  relief 
against  his  obligation  on  the  ground  of  fraud  in  the  sale,  unless  it  appear 
that  his  principal  and  the  vendor  have  combined  to  defraud  him.  Brown 
V.  Wright,  190. 

A.  Idem — A  Novation  between  the  principal  and  creditor,  whereby  time  ib 
given,  to  the  prejudice  of  the  surety,  discbarges  him;  but  the  new  con- 
tract should  be  made  clearly  to  appear,  and  that  it  was  so  prejudicial  to 
the  surety  in  its  tendency  that  the  obligee  ought  to  be  compelled  to  rely 
upon  it,  and  not  be  allowed  to  resort  again  to  the  surety.     Id, 

6u  Sitkett  Who  has  Paid  the  Debt  may  compel  his  co-surety  to  make  con- 
tribution; or  he  may  by  substitution  take  the  place  of  the  creditor  and 
acquire  all  his  rights  against  the  principal  debtor.  He  can  acquire  no 
rights  that  the  cceditor  did  not  have,  and  can  not  compel  a  contribution 
by  the  representatives  of  his  co-surety  against  whom  the  creditor  had  no 
remedy.     Waters  v.  liileyf  303. 

7.  Sureties  on  a  Joint  Bond,  while  Livino,  are  both  liable  to  the  creditor 

of  their  principal,  and  one  may  recover  against  the  other  a  just  propor- 
tion of  what  he  is  made  to  pay;  but  if  one  dies,  the  remedy  as  to  him  is 
gone,  and  the  duty  and  the  remedy  survive  against  the  survivor.  If  the 
survivor  pay  the  debt,  his  only  remedy  is  against  the  principal.     Id, 

8.  Susbty  hay  Retain  Funds  in  his  Hands  Belongino  to  the  Princi- 

pal Debtor,  upon  the  latter 's  insolvency;  and  an  assignee  of  the  prin- 
cipal debtor  has,  in  such  case,  no  better  right  to  such  funds  than  his 
assignor  would  have.     WilHama  v.  Ilelfne,  680. 

TENDER. 
A  Tender  and  Refusal  of  Personal  Propertt,  or  what  is  equivalent 
thereto,  vests  the  property  in  the  creditor,  and  puts  an  end  to  his  right 
to  sue  on  the  contract.     MUcIieU  v.  MerriUj  128. 

Soe  Pleading  and  Practice,  4. 

TORTS. 

1.  One  shoxtld  so  Use  his  own  Property  as  not  to  injure  the  property  of 

another.  But  it  is  only  when  one  deviates,  either  by  intention  or  neg- 
lect, from  the  ordinary  use  of  his  property,  that  he  is  liable  for  an  injury 
done  thereby  to  another.     Durlutm  v.  Musselinan,  133. 

2.  Where  an  Act  is  Unlawful,  the  actor  is  liable  for  an  injury  done,  with- 

out reference  to  the  probability  that  it  would  occasion  that  particular 
injury.    Id, 
8.  Where  an  Act  is  Lawful,  the  liability  of  the  actor,  for  an  injury  occa- 
sioned by  it,  depends  upon  the  question  whether  the  injury  was  the 
natural  or  probable  consequence  of  the  act,  or  was  merely  accidentaL  Id, 

TRESPASS. 

1.  One  Haying  Title  may  Maintain  Trespass  for  cutting  timber,  without 

actual  possession,  no  one  being  in  the  actual  possession.  OiUupit  v.  Dew^ 
42. 

2.  To  Maintain  Trespass,  plaintiff  must  have  possession.    Foster  v,  Fletcher, 

208. 
8b  Disseisee  can  not  Maintain  Replevin  for  Grain  sown  by  him  on  the 
land  of  which  ho  has  been  disseised,  which  has  been  cut  and  removed  by 
the  disseisor.     De  Mott  v.  Ilagerman,  443. 
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4.  Tr£SPass  Quars  Clausum  Fbeqit  would  lie  in  such  a  ease  for  the  first 

entry,  and  after  a  recovery  in  ejectment,  damages  wcmld  follow  for  the 

mesne  profits.     Id, 
6.  PossEssio2r  TO  Maintain  Trespajss  tor  Chattels. — ^Actual  or  coDstractiva 

possession  is  necessary  to  maintain  trespass  for  taking  chattels.    Oner  t. 

Storms,  543. 

6.  Ck)NSTBUCTrvB  Possession  is,  when  one  has  sach  a  right  as  to  be  entitled 

to  reduce  goods  to  actual  possession  at  any  time.     Id, 

7.  Owner  of  Cattle  Loaned  to  another  for  an  indefinite  time,  who  retains 

the  right  of  property  therein,  may  maintain  trespass  for  taking  them  or 
their  increase  from  the  borrower's  possession  though  that  possession  may 
have  been  continued  for  many  years.     Id. 

8.  To  Justify,  as  for  a  Distress  Damage  Feasant,  the  defendant  mnsi 

show  actual  possession  of  the  land  trespassed  upon.     Id, 

9.  Purchaser  of  Land  under  a  Decree  in  Chancery  mat  Enter  peaceably 

and  take  possession,  and  may  then  distrain  cattle  doing  damage  on  the 
premises.     Id. 

10.  One  can  not  Impound  Keat  Cattle  taken  damage  feamrU  in  his  in- 
closure  unless  the  fence  he  was  bound  to  repair  was  such  as  the  law  re- 
quired.    Mocney  v.  Maynard,  699. 

11.  The  Statutes  upon  this  Surject  must  have  been  intended  to  supersede 
the  common  law.     Id, 

12.  Possession  to  Maintain  Trespass. — One  who  has  bought  the  timber  on 
a  lot  belonging  to  another,  and  enters  and  cuts  a  portion,  has  sufficient 
possession  to  maintain  trespass  against  a  stranger,  who  should  cut  and 
carry  away  some  of  the  timber.     Ooodrich  v.  Hathaway,  701. 

13.  An  Appeal  Lies  in  such  Case,  although  the  damages  claimed  do  not  ex- 
ceed ten  dollars.     Id, 

14.  Trespass  Barred  by  Judgment  in  Trover,  1][hen. — ^A  judgment  for 
the  defendant  in  an  action  of  trover  or  detinue  for  a  chattel  is  a  bar  to  an 
action  of  trespass  for  the  same  chattel;  for  the  trespass  is  waived  by 
bringing  trover  or  detinue.     Hite  v.  Long,  719. 

15.  In  Trespass  for  Taking  a  Chattel  the  plaintiff  may  recover  both  the 
value  of  the  property  and  damages  for  the  violence  used.    Id, 

16.  Plaintiff  can  not  Carve  Two  Suns  out  of  One  Cause  of  action. 
Therefore,  where  the  plaintiff's  team  was  stopped  by  the  defendant,  and 
a  horse  taken  therefrom,  it  was  held  that  the  plaintiff  could  not  bring 
trover  for  the  horse  taken,  and  trespass  for  stopping  the  team  and  delay- 
ing his  journey,  because  it  was  all  one  act.     Id. 

17.  Declaration  in  Trespass  not  Alleging  Property  in  the  plaintiff  in 
the  thing  taken  is  bad  on  demurrer.     Id. 

18.  What  Force  Owner  may  Use  to  Take  his  Property. ~^The  owner  of  a 
horse,  which  another's  servant  has  harnessed  in  his  team,  and  is  driving 
violently  away,  may  stop  the  team,  using  no  more  force  than  necessary, 
and  retake  his  horse;  and  a  plea  setting  forth  these  facts  in  an  action  of 
trespass  by  the  owner  of  the  team  for  stopping  the  same  is  good,  where 
the  plaintiff  does  not  claim  property  in  the  horse.     Id, 

19.  Possession  is  Indispensable  to  maintain  trespass  quare  dautum  /rtgiL 
Truss  V.  Old,  748. 

See  Co-tenancy,  5;  Executions,  1,  49;  GuardiaK  and  Ward,  5,  6;  High- 
ways, 3;  Injunctions,  1,  2;  Judgments,  6;  Mandamus,  2;  Waster  1,  & 
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TROVER. 

1.  Possession  by  the  Finder  or  a  Lost  Abticls  is  safficient  to  entitle  him 

to  maintain  trover  against  any  one  who  converts  it,  except  the  owner. 
Brandon  v.  Iluniaville  Bank,  48. 

2.  Possession  of  a  Slave  who  Finds  a  Chattel,  is  the  poeseasion  of  hi9 

master.    Id, 
8.  Tboyeb  Lies  against  an  Ofhcer  who  sells  without  notice,  property 
seized  under  process.     Wright  v.  Spencer,  76. 

4.  The  Measure  or  Baicaoes  in  such  case  is  the  diminution  in  price  pro- 

duced by  the  irregularity  of  the  sale.     Id, 

5.  Possession,  Coupled  with  Claim  or  Title  and  Acts  or  Ownership,  is 

evidence  of  a  conversion.     DovhI  v.  Wadsioorth,  567. 
6b  One  Who  is  in  Possession  or  Another's  Property  is  bound  to  surrender 

it  upon  demand;  but  if  he  does  not  know  the  owner,  claims  no  property 

in  himself,  and  is  willing  to  give  it  up,  upon  being  exonerated,  he  is  not 

guilty  of  a  conversion.     Id. 
See  Go-TTNANCY,  2,  4;  Damages,  2;  Executions,  1,  2,  3,  5;  Guardian  and 

Ward,  7,  8;  Trespass,  14. 

TRUSTS  AND  TRUSTEES. 
L  Trust  Estate. — ^Upon  the  death  of  one  of  two  trustees,  the  entire  trust 
estate  does  not  vest  in  the  survivor,  but  a  moiety  of  the  same  vests  in 
the  heirs  or  devisees  of  the  deceased  trustee.     Sanders  v.  Morrison,  161. 

2.  Idem. — Jus  Accrescendi  is  destroyed  by  statute,  in  Kentucky,  in  trust 

estates  as  well  as  in  all  others.    Id,  ^ 

3.  Trustees  Authorized  to  Sell  Real  Estate  and  invest  the  proceeds  in 

stock,  are  not  thereby  empowered  to  exchange  the  trust  property  for 
other  real  property.     Ringgold  v.  Ringgold,  250. 

4.   CONTRACl^S  BETWEEN  CESTUI  QUE  TRUSTS  AND  THEIR  TRUSTEES,  although 

not  void,  are  strictly  scrutinized  by  courts  of  equity  in  order  that  no  in- 
justice may  be  done  the  cestui  que  trusts,  and  before  the  same  will  be 
upheld,  it  must  appear  that  the  latter  were  free  to  act  as  rational,  intel- 
ligent men.     IiL 

6.  Trustees  who  Violate  their  Trust  in  a  sale  of  the  trust  property,  are 

liable  to  the  cestui  que  trusts  for  the  utmost  value  of  the  property  sold, 
but  where  the  actual  value  can  be  clearly  ascertained,  that  is  the  meas- 
ure of  indemnity.    Id. 

6.  Sale  or  the  Trust  Propierty,  by  one  trustee  to  his  co-trustee,  is  a  breach 

of  the  trust,  for  which  lv)th  are  liable.    Id, 

7.  Trust,  when  Implied.  —Where  two  persons  sold  personal  property  be- 

longing to  another,  with  his  assent,  and  took  bonds  from  the  purchasers 
in  their  own  name,  and  collected  a  portion  of  the  purchase-money,  a 
court  of  equity  will  infer  some  conventional  arrangement  between  the 
parties,  in  the  nature  of  a  trust,  which  it  will  enforce.    Id, 

8.  Courts  or  Egunr  will  never  go  beyond  the  allegations  in  the  bill  in  de- 

creeing relief.  Id. 
0.  Trustees  Liable  por  Each  Other's  Acts. — Co-trustees  are  bound  to 
watch  over  the  conduct  of  each  other,  and  to  know  of  the  collection  of 
funds  belonging  to  the  trust  estate;  and  if  one  of  two  trustees  fails  to 
apply  money  collected  by  him,  from  a  sale  of  the  trust  fund,  to  certain 
outstanding  indebt^edness,  and  the  other  trustee  knows  of  the  receipt  of 
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sach  money,  and  makes  no  effort  to  have  the  same  so  applied,  the  latter 
is  jointly  chargeable  for  interest  with  his  associate.     A/. 

10.  Idem — Wnes  Chaboeable  with  Interest. — If,  in  the  management  of 
the  tnist  fond,  the  trustees  exceed  their  power,  or  make  nnprodnctiTe 
investments,  they  are  chargeable  with  interest;  and  if  they  apply  the 
same  to  their  own  use,  they  are  chargeable  with  oomponnd  interest. 
Id. 

Ih  Tbustbes  are  Chabgeablb  with  Compound  Ibtxrest  on  the  ground 
of  the  presumed  gain  to  them,  from  the  use  of  the  trust  fund,  and, 
if  the  circumstances  are  such  as  to  forbid  such  presumption,  and  it  ap- 
pears that  they  invested  the  trust  fund  in  good  faith,  although  in 
violation  of  their  trust,  and  that  they  have  not  derived  any  profit 
from  such  investment,  they  will  not  be  charged  with  compound  interest 
Id. 

12.  Rests  of  Six  Months  Allowed  Trustees  without  interest,  to  re-invest 
the  same,  are  not  unreasonabla     Id. ' 

13.  Snolish  Rule  is,  that  Trustees  are  not  entitled  to  any  compensatian 
for  their  services,  but  the  English  courts  allow  them  a  certain  per  diem 
under  the  name  of  an  indemnity.     Id. 

14.  Trustees  tn  Maryland  are  allowed  the  same  compensation  for  their 
services  as  are  allowed  to  executors,  etc.,  by  statute.     Id. 

16.  Purchase  of  Trust  Estate  at  Sheriff's  Sale  by  a  fraudulent  trustee, 
pending  litigation  between  him  and  his  centui  que  trust,  confers  no  title; 
and  the  sheriff's  deed  can  stand  only  as  a  security  for  what  was  advanced 
upon  the  execution.     Keaton  v.  Cohb,  595. 

16.  Cestui  Que  Trusi*  who  Incurs  Costs  at  Law  in  defending  against  his 
trustee  a  tiUe  purely  legal,  instead  of  coming  at  once  into  the  proper 
forum  for  redress,  can  not  recover  such  costs  in  equity;  but  he  is  entitled 
to  repayment  of  the  costs  paid  to  the  trustee.     Id, 

17.  Persons  Aoquirino  Title  bt  Fraud  are  Trustxbb  for  the  injured  par- 
ty.   Coleman  v.  Coche,  757. 

USAOK 
See  Sales,  6,  9. 

VARIANCR 
See  Corporations,  IOl 

VENDOR  AND  VENDEE. 

Vendee's  Aoquiescino  in  Vendor's  Fraud. — ^The  vendee  of  a  tract  of  land 

can  not  resist  the  payment  of  the  purchase-price  on  the  ground  of  fraud 

and  failure  of  consideration,  when  it  appears  that  he  entered  upon  and 

continued  in  the  quiet  possession  of  the  land  after  he  disoovered  the 

falsity  of  the  representations  that  it  was  free  from  incumbrances.     CArif- 

tian  v.  Scottf  6S. 

VERDICT. 

1.  Court  can  not  Look  beyond  a  Special  Verdict  for  the  facts.    LaFrom- 

bois  v.  Jackson,  463. 

2.  Special  Verdict  should  Find  Material  Facts,  and  not  the  evidenoe  of 

those  facts.     Per  Jones,  chancellor.     Id. 
8.  Special  Verdict  should  Find  the  fact  to  be  decided  on,  or  evidence 
which  conclusively  proves  it.     Per  Spencer,  senator.     Id. 
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i»  MiacioxaKpnoN  of  Aotion  is  not  Curxd  bt  Verdict  under  our  statate  of 
jeofails  where  the  verdict  itself  is  objected  to  as  given  onder  a  misdirec- 
tion.    Tnu9  y.  Old,  748. 

VOLUNTARY  CONVEYANCEa 
1.  Dxrsonvs  Voluntabt  Gonvetances  will  not  be  aided  or  perfected  in 
equity,  and  want  of  consideration  is  a  good  defense  to  a  bill  for  rectify- 
ing such  conveyances.     Dawson  v.  Dawson,  573. 
2»  Where  Rights  are  vested  by  executed  Voluntabt  Gonybtanob,  a 
court  of  equity  will  recognize  and  protect  such  rights.     Jd, 
See  Equity,  16;  Fraudulent  Oonveyangbs,  5,  6,  15. 

WAGERS. 

1.  Waobbs  Contrary  to  Principles  of  Morality  or  sound  policy  are  not 

recoverable.     Bust  v.  OoU,  497. 
8b  Waoer  on  thb  Result  or  an  Election  is  Illegal,  though  made  after 
the  election  but  before  the  canvass  is  completed;  because  the  tendency 
is  to  promote  inquiry  into  the  legality  of  elections,  and  thus  to  excite  dis- 
oontents  and  possible  disturbances  among  the  people.     Id, 

WARRANTY. 
L  Warranties,  on  the  Sales  of  Personalty,  are  of  two  kinds:  ezpresi 
and  implied.     Osgood  v.  Lewis,  317. 

2.  Express  Warranty,  What  is. — ^Any  affirmation  of  the  quality  or  condi- 

tion of  the  thing  sold,  not  uttered  as  matter  of  opinion  or  belief,  made 
by  the  seller  at  the  time  of  the  sale,  for  the  pq^pose  of  assuring  the  buyer 
of  the  truth  of  the  fact  affirmed,  and  inducing  him  to  make  the  purchase^ 
if  BO  received  and  relied  on  by  the  purchaser,  is  an  express  wairanty. 
Id. 

8.  Express  Warranty— How  Determined.— If  the  facts  relied  upon  to 
prove  an  express  warranty  rest  in  parol,  it  is  the  province  of  the  jury  to 
determine  whether  such  facts  amount  to  an  express  warranty;  but  the 
court  must  determine  whether  an  agreement  in  writing  contains  an  ex« 
press  warranty  or  not.    Id. 

4  Implied  Warranties  arise  by  operation  of  law,  and  they  exist  without 
any  intention  of  the  seller  to  create  them.  They  are  conclusions  or  in* 
ferences  of  law,  pronounced  by  the  court  upon  facts  admitted  or  proved 
before  the  jury.     Id. 

5.  Implied  Warranties  are  of  Two  Kinds. — 1.  Those  untinctured  by  ac- 
tual fraud  or  deceit,  as  a  warranty  of  title;  2.  Those  where  fraud  and 
deceit  are  their  very  essence;  as  where  a  seller,  knowing  of  the  unsound- 
ness of  an  article,  uses  artifice  to  conceal  such  defect  from  the  buyer. 
Id. 

Cw  A  Statement  in  a  Bill  of  Parcels  for  a  Quanitty  of  Oil»  that  it  was 
"winter-pressed  sperm  oil,"  is  an  express  warranty  by  the  vendor,  that 
such  oil  was  winter-pressed.     Id, 

WASTE. 

L  Waste  and  Trespass  Distinguished. — Waste  is  the  abuse  or  destructive 

use  of  property  by  him  who  has  not  an  absolute,  unqualified  title;  tres* 

pass  is  an  injury  or  unauthorized  use  of  another's  property  by  one  who 

has  no  right  whatever.     Duvall  ^'    Waters,  350. 
Am.  Daa  Vol.  XVIII— 53 
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2.  CoxxoK  Law  Remedies  aqaznst  Waste  were:  A  prohibitioa  oomnuuid- 

ing  the  sheriff  to  prevent  its  being  done,  and  a  writ  of  waste  after  the 
injury  had  been  done  to  recover  the  place  wasted  and  treble  damages. 
Id. 

3.  No  Ck>]0(OK  Law  Process  to  Pbevsztt  Trespass. — ^There  was  no  pro- 

cess at  common  law  to  prevent  a  threatened  trespass  npon  realty,  how- 
ever great  or  irreparable.     Id. 

ib  Writ  of  Estrepement  lay  at  common  law  in  aid  of  an  action  to  recover 
real  property  to  prevent  any  injury  being  done  thereto  pending  the  con- 
troversy. This  remedy  is  corrective  as  well  as  preventive;  fcMr  if  the 
prohibition  is  violated  the  plaintiff  may  recover  tl^mm^t^     Jd, 

6l  This  Writ  is  Treated  as  a  Remedy  agaiust  Waste,  but  where  there 
is  no  privity  of  title  between  the  parties  in  the  action  to  which  it  isaox- 
iliary,  the  injury  which  it  seeks  to  prevent  is,  in  chancery  acceptation, 
trespass  rather  than  waste.     Id, 

Cw  Eventual  Waste  is  that  done  by  an  admitted  particular  tenant  after  tha 
institution  of  a  suit  involving  the  title,  or  a  partition  suit.     Id, 

7.  Jurisdiction  in  Cahb  of  Waste. —The  subject  of  waste  has  passed  al- 
most exclusively  into  the  cognizance  of  the  court  of  chancery  in  this  states 
Id. 

6.  Injunction  Lies  to  Stat  Waste  whenever  an  action  of  waste  would 
lie,  whether  there  is  any  privity  of  title  or  not,  and  in  other  cases  where 
such  an  action  could  not  be  brought.    Id. 

9.  Cases  of  Injunction  against  Waste  discussed  by  the  chancellor.     Id, 

10.  Injunction  and  Account  of  Past  Waste  may  be  sought  in  one  suit^ 
but  a  bill  for  an  account  of  waste  will  not  lie  where  an  injunction  can  not 
be  asked  or  granted.    Id. 

11.  In  England  an  Injunction  to  Stat  Waste  will  be  granted  where  there 
is  a  subsisting  privity  of  title  or  contract  admitted  by  the  answer,  or  an 
uncontroverted  legal  or  equitable  title  in  the  plaintiff;  but  not  where 
the  bill  states  that  the  defendant  relies  upon  an  alleged  adverse  title  in 
himself,  or  where  the  plaintiff's  title  is  positively  denied  by  the 
answer.     Id, 

12.  To  Prevent  Waote,  Pending  a  Suit  to  determine  a  title,  the  only 
remedy  in  England  seems  to  be  the  writ  of  estrepement,  which  has  fallen 
into  disuse;  fdthough  in  a  variety  of  other  cases  the  court  of  chancery 
exercises  its  conservative  power  to  protect  the  subject  of  litigation  from 
waste,  injury,  or  loss,  pending  a  suit.    Id, 

13b  Injunction  to  Stat  Waste  Pending  Litigation  Lies  in  this  State 
wherever  an  action  at  law  or  sait  in  equity  has  been  brought  in  which 
the  title  has  been  or  may  be  drawn  in  question,  whether  the  subject  of 
the  controversy  be  realty  or  personalty.    Id, 

14  pRivmr  OF  Title  or  Contract  is  Unnecessary  to  support  the  injunc- 
tion in  such  cases.    Id, 

15.  Such  Injunction  is  Auxiliary  to  the  Suit  or  AcnoN  involving  the 
title,  and  follows  its  fate.     Id, 

16.  Denial  of  the  Plaintiff's  Title  in  the  Answer  does  not  warrant 
the  dissolution  of  an  injunction  against  waste  pending  the  suit.     Id, 

17.  Ordinary  Use  and  Cultivation  are  not  Intobited  by  such  an  injunc- 
tion.   Id. 

18.  Separate  Bill  for  an  Injunction  against  Waste,  pending  a  suit  here 
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to  try  the  title,  is  irregalar;  the  relief  shoold  be  Bought  by  a  petition  in 
the  original  snit    Id. 

WILLS. 

L  Bevisb  with  Powbb  to  Gonvet  nr  Fib  carries  a  fee,  bnt  a  devise  with 
power  to  devise  in  fee  carries  only  a  life-estate.    Doe  v.  Howland,  445. 

S»  Devise  is  Dibsct,  When. — Where  a  testator  devised  an  estate  to  one 
upon  the  death  or  marriage  of  his,  the  testator's,  child,  or  upon  sach 
child's  attaining  his  majority,  upon  the  contingency  taking  place,  the  de- 
vise is  direct  to  the  devisee,  although  the  will  vests  the  legal  estate  in 
the  executors,  in  trust,  to  receive  the  rents  and  profits  for  the  child's 
benefit  until  it  shall  attain  twenty-one,  or  marry.  JileCartee  v.  Orphan 
Asylum  Society,  616. 

8.  Idem. — If,  in  such  a  case,  there  is  a  subsequent  direction  in  the  will  that 
CO  the  child's  marrying  or  attaining  twenty-one,  the  executors  shall  sell 
the  realty,  and  pay  one  half  the  proceeds  to  such  child,  and  the  other 
half  to  the  residuary  devisee,  the  legal  estate  will  remain  in  the  executors 
until  the  trusts  are  performed,  but  upon  the  death  of  the  child  before 
attaining  twenty-one,  the  estate  vests  directly  in  the  residuary  devisee 
under  the  devise.    Id. 

4.  Devise  to  a  Ck>BPORATioN  is  Void  by  the  statute  of  wills.    Id, 

&.  Devise  to  a  Natural  Person  in  trust  for  a  corporation,  held  valid  by 
the  chancellor,  and  not  questioned  by  the  court  of  errors.     Id. 

6.  Where  Intention  of  Testator  can  not  be  literally  fulfilled,  a  trust  re- 

sults for  the  heir  or  next  of  kin;  the  doctrine  of  q;  pres  does  not  prevail 
in  North  Carolina.     MeAuUy  v.  WiUon,  587. 

7.  Where  Testator  Bequeathed  Profertt  for  the  support  of  a  minister 

who  was  to  preach  to  a  congregation  at  a  certain  meeting-house,  but  the 
congregation  of  such  meeting-house  refused  to  allow  such  minister  to 
preach  in  their  meeting-house,  the  bequest  fails,  although  the  party  to 
whom  such  minister  belonged  offered  to  build  another  dhnroh  near  the 
cue  named  by  ttie  testator.    Id. 

See  Statute  of  LnoTATioini^  1. 

WITNESSBS. 
See  Evidence,  2,  la 
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